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A VJSAJPS WORK. 

In connection with the pressure upon our] 
Quebec Court of Appeal, the following, from 
the Jib. Law Journal, about the New York 
Court of Appeals, will be read with interest: — 

^ Our Court of Appeals, after a heroic struggle, 
have substantially cleared their year's calendar 
at the end of the year— a feat never before 
accomplished by this Court. They have heard 
every cauMe ready for argument, and have 
decided 683 of the 608 causes on the calendar. 
They have handed down 660 decisions during 
the year. This is a great work, and this state- 
ment does not include the myriad motions heard 
and decided. The Court sit, in hearing and 
consultations, seven hours a day, five days in 
the week, and write their opinions in the 
evenings, on Saturdays, and in vacation. It is 
difficult to see where they get any time for 
reflection. The new calendar will number 
over 400 with an unusually large proportion 
of preferred causes. It is a serious question 
how long men can live under such a burden as 
the present, not to say how long, with the con- 
stantly increasing business, their decisions can 
continue to deserve the general approbation 
which they now receive." 
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REMARKABLE LONGEVITY. 

Some time ago, the case of Mr. Azgill Gibbs, 
of Bochester, N.Y., was briefly noticed in this 
journal (p. 138 of vol. 3). Mr. Gibbs was 
said to be the oldest lawyer in the world, en- 
gaged in actual practice. This example of 
▼igor and longevity is better authenticated than 
the majority of such cases, for it happens that 
Mr. Qibhe' son is editor of Hall's Journal <^ 
Be^hj and the December issue of that period!- 
cal aajTB : — 

" Mr. Gibbs is now in his 94th year, and for 
ieventy years has never been absent from his 
office for a single day on account of illness. 
Re is to^y in the enjoyment of perfect health 
and in poesession of all his faculties. This 
wonderfal longevity and freedom from illness 



are the direct result of a couise of living whidi 
this journal has advocated for more than a 

quarter of a century The secret of this 

long exemption from any serious diseaae 
and of this green old age is an open 
one. It is simply the avoidance in daily life 
of such things as all the world knows impair 
the health and strength of mankind and bring 
on decay. Mr. Gibbs has never used tobaooo 
in any form, and as for intoxicating liquors, he 
is ignorant of their taste. His diet has always 
been ample but simple. Fond of the pleasures 
of the table, he enjoys them in moderation. An 
active and laborious life has been sweetened 
and prolonged by a rigid enforcement of the 
homely but golden rule, < Do not fret' *' 



ONTARIO JUDICATURE ACT. 

A Committee appointed to consider the pro» 
posed new Judicature Act of Ontario, has re- 
ported several suggestions in amendment to 
the bill as follows : First, The abolition of all 
unnecessary distinctions between the courts of 
law and equity, even in the names of the 
courts. Second, The decentralization as far as 
possible of the business of the courts, and, with 
that object, the establishment of the divisions 
of the proposed High Court in such places in 
the £a»t. Centre and West of the Province as 
shall be most convenient and suitable, with the 
Court of Appeal at Toronto. Third, A practice 
which shall include all forms of actions, and 
under which actions shall be conducted, as fax 
as possible, from their commencement to their 
termination, in the locality in which the litiga- 
tion shall arise. 



SIR JAMES W. COLVILE, 

The decease of another prominent EngUsh 
Judge is reported. The Right Hon. Sir James 
W. Colvile, who delivered the judgment of the 
Privy Council in Mohon j* Cwrter on the 27th 
of November, died suddenly at his residence, 
Rutland Gate, on the 6th December, aged 70. 
He was the eldest son of the late Andrew CoU 
vile, of Ochiltree and Craigflower (for many 
years Governor of Hudson's Bay Territory), by 
his second wife, sister of the first Earl of Auck- 
land, Govemor-G^neral of India ; he was edu- 
cated at Eton and Trinity College, Cambridge. 
In 1848 he was appointed Jndge oftheSn- 
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preme Court at Calcutta, and in 1855 Chief. 
Justice of the same Court ; in 1871 he was ap- 
pointed a member of the Judicial Committee of 
the Privy Council. He was a grandson of 
Isabella (grand niece and heiress of the last 
Lord Colvile, of Ochiltree), daughter of An- 
drew Blackburn^ a leading merchant of Glas- 
gow in 1770. 



THE COURT OF QUEEN'S BENCH. 

A conversation took place (Dec. 21) during 
the recent term of the Court of Appeal, with 
reference to the postponement of cases which 
are called when there are only four Judges on 
the Bench. A case which had been so post» 
poned, during the illness of Mr. Justice Bamsay, 
having been called, 

Mr. Justice Ramsay remarked that the law 
made the quorum to consist of four Judges, and 
it should not be supposed that more were neces- 
sary. The Court had to get through one-fifth 
more work in each of the next two years than it 
had been able to get through on the average of 
the last seven years, and it was wasting 
the strength of the Court to insist on having 
all the five Judges present in every case. 
There was not another Court in the world, so 
far as bis Honor was aware, where the whole 
Court sits in every case. There was a rule for 
supplying an ad hoe Judge in certain cases, but 
there was not a word in the law to require that 
five Judges must be present, and he could not 
conceive how they had fallen into the practice 
of the whole Court sitting. What would be 
said in the Privy Council, if it were proposed to 
adjourn the Court because one of the Judges 
was absent ? 

Mr. Bethijnb, Q. C, said the object had been 
to avoid an equal division of the Court, but the 
Court had been careful not to lay down the 
rule that a postponement could be claimed if 
five judges were not present. 

Mr. Justice Monk observed that as far as he 
was concerned, he would be only too anxious to 
have the assistance of a full Bench. 

Mr. Justice Bamsay said they had laid down 
the contrary rule, of proceeding with four 
Judges, six years ago, and although there might 
occasionally be a re-hearing owing to it, yet 
that could be arranged without difficulty by 
submitting the case to a fifth Judge in Cham- 
bers. He considered this point of great im- | 



portance, because the Court was now presBed to 
the last extremity, and it was hardly possible 
for the Judges to go on much longer, without 
danger of some of them breaking down. 

Mr. Justice Monk. — I can only say that when 
an important case comes before the Court, it is 
a great satisfaction to me to have five Judges 
present. It is an assistance to the Courts and 
probably obviates some difficulties. 

Sir A. A. DoBioir, C. J. — ^I may say that we 
nave endeavored to meet the wishes of the Bar 
in the matter. 



NOTES OF CASES. 



SUPBRIOB COURT. 
Montreal, December 29, 1880. 

B^ore Torrance, J. 
Slbeth v. Harbour Comxissionbrb of Montreal. 
Harbor Commisnonert — ObHruetioru on the Wharf- 

The action was to revendicate a quantity of 
wood. The defendants pleaded that the wood 
had been placed on the wharf under their 
control, and as it obstructed the thoroughfare, 
they had removed it as authorized by their by- 
laws Nos. 42 and 43, and they claimed a right 
of retention for their disbursements, $20.2 1, until 
the payment thereof to them. 

PiR Curiam. I am quite satisfied on the 
evidence of record that the plaintiff was in fiiult 
here. There was an undoubted obstruction of 
the thorougbfitre, and in the removal of the 
wood by the defendants they were only doing 
their duty. The plaintiff by his note of 18th 
September, 1879, showed that he knew that he 
was in de&ult, and made apologies promising 
a removal of the obstruction. Plea maintained. 

McCorkUl for plaintiff. 

Abbott j* Co. for defendants. 



SUPEBIOR COURT. 
Montreal, December 29, 1880. 
Before Torrance, J. 
Vandal v. Prowsb. 

Damages— Negligence^Roofer^Metal faUingfrom 
roqf. 

This was an action of damages for an injury 
to plaintiff by pieces of metal falling from the 
roof of a house upon^plaintifTs head, through 



THE LEGAL NEWS. 



the n^ligence of one of defendant's workmen 
making repairs to a roof. The defendant ten- 
dered $50. 

Pm Cubiajic. This is entirely a question of 
evidence. There are two doctors' bills which 
shoQid only be allowed in part so £tf as the 
defendant is concerned. There is no specific 
damage proved by loss of practice as a lawyer 
bat I do not consider that the $50 offered by 
defendant is sufficient. It is to be regretted 
that the workman through whose negligence 
this action has arisen is not to bear all the 
consequences of his negligence. As it is, the 
Cooit has to assess the damages whicn should 
reasonably be paid by the master, who is res- 
ponsible for the act of his journeyman. The 
Court has before it the case of Olats y. Debloit, 
That was a much more serious case, the plain- 
tiff narrowly escaping with his life, and the 
damages given were only $200. Here the 
damages are assessed at $100 and costs. 

Duhamtl, Fagnuelo ^ RaimnlU for plaintiff. 

Btthtne ^ Bethune for defendant. 



COURT OF BBVIEW. 

MoHTBiAi., November 30, 1880. 

JoHvaoN, OLivmt, Boubobois, JJ. 

Kisg& et aL, Petitioners, and Bobillabd, Bes- 

pondent. 

(Quebec Controverted Bleotions Act, 1875). 
CUrieal Infiuence in Elections. 

A. pHeMt or clergyman may take the side qfa 
candidate in an election^ and support it by all 
lawful means, even from the pulpit. But if a 
priest does any unlawful act, such as usiny tn- 
timdation by refusing the sacraments to a person 
who wiU not vote as he wishes, he wiU be deemed 
the agent qf the candidate, and the fact that he 
has committed the unlawful act in the exercise of 
his priestly €ffiee, will not protect the candidate 
Jrom the consequences of such unlaU^ act on the 
part qf an agent. 

Jonsov, J. This is an Election Petition 
from the County of Berthier, and the Petition, 
en alleged in the first instance almost every 
possible species of infraction of the provisions 
<rfthe election law ; but it is now perfectly un- 
derstood, and it was so expressly stated at the 
long and careful argument of counsel on one 
^de and on the other, that the present preten- 



sions of the Petitioners are reduced to one class 
of offences against the Election Act, viz., the 
class of offences or corrupt practices mentioned 
in the 258th section of that statute, and called 
by the general name of " undue influence ; " 
and they allege this undue influence to have 
been practised, not only by the Respondent's 
agents, but also with his own personal know- 
ledge and consent; and they pray that the 
election may be avoided, and the Respondent 
be disqualified under the 267th and the 268th 
sections. 

The election in question took place on the 
1st of March, 1878, and the Respondent was re- 
turned as duly elected. 

The Petition was presented on the 8th of 
June, 1878, and the Bespondent, on the 14tli, 
filed a general answer in fact and in law, emd 
there was a hearing on that, and the Petition- 
ers moved for particulars, which were furnished 
on the 5th of January, 1880. Some or most of 
these particulars related to the general charges 
not now insisted upon ; but with respect to the 
particulars numbered from 6 to 18 inclusive, 
they related to the charges which are now be- 
fore us, and to which, as I said before, the con- 
sideration of the case is now to be restricted. 
These particulars refer to the acts of six 
Boman Catholic clergymen of the County, of 
whom five are named ; and, though in discuss- 
ing this case, I use my own native tongue as 
being more familiar to me, yet, in a matter of 
so much importance, it may be desirable that 
the exact pretensions of the Petitioners in their 
own language, as they appear in the record, 
should be repeated, and that nothing should be 
risked by translation as to their exact meaning. 
They are as follows : — 

IVFLUBNCB Indus. 

6Ume particularity :'—" Les R^v^rends Messires 
Clement Loranger, o\it6 de la Paroisse de Lanoraie, 
Jean-Baptiste Champeau, car^ de la Paroisse de Ber- 
thier, Urgdle Arohambault, cur^ de la Paroisse de St. 
Barth<^Iemy, Joseph SU Aubio, our^ de la Paroisse de 
St. Norbert» Andr^ Brien, our^ de St. Cathbertt ont, 
imm^iatemeot avant la dite Election, et pendant 
ioellei organist un systdme g^n^ral d'intimidation, 
dans le but d'influenoer indOment le vote de teas les 
^lectears da dit District Electoral de Berthier, et par- 
ticolidrement le vote de tons les ^lecteurs des dites 
paroisses, sitn^es dans le dit District Electoral de Ber- 
thier, en favear da D^fendear et centre Loais Sylves- 
tre, Eooier, Taatre candidat oppose an d^fendear, et 
oela en d6noncant en leur quality de pasteurs des dites 
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puoisset at da Pi^tres de la Relicion CiAhoUqne Ro« 
maina, publiquement at priv^maiit, Boit an ohaire, 1^ 
lann prOnas da puroiBsa, las dimaachai at f^tas pan- 
dantlas officasdiTiiUtBoitaa confaasional an oonf as- 
lant lanzs onaillai ; >oit an d'antrat lianx oh ila pr6- 
tandalant, an laor dita quality da pastaun. da guidary 
par lann oonMils at laon tmn ipiritnals, la oonaoianea 
da lann parolnians, anz ^laataun on anz ^ponsas on 
flilaa das Aactann dae ditas parolBsas at dn dit dis- 
trict flaotoral da Barthiar, qui aont tool on praaqua 
tovi dai panonnas appaitanant k la raligion catholi- 
qna romaina* la parti liberal anqual appartanait la 
oandidat SyWastra, oomma on parti d'impiasy da r^- 
TolatlonnairaB at d'ath^B, profaBsant daa prindpas 
condamnte par laB dogmeBi las pr^captaa at la disoi' 
plina da I'BgUBa Gatholiqaa Bomaina ; oomma nn 
parti oondamn^ par at .anathdma 4 la Raligion at 4 
I'EgliBa Gatholiqaa Romaina ; an mana^ant an m6ma 
tampi, at aoz mdmas liau et oooasiona laars parois- 
iianB da painas BpiritnallaB at tamporallaB* das mal^ 
diotionBdaDiaO} daa anathemas da rBsliaa Oatholi* 
qua Eomaina, at da I'anfar s'ilB votaiant poor on appar- 
tanaaant an dit parti liberal at b'Ub votaiant pour la 
oandidat SjrWaBtra : at B'ils na rotaient paB pour la 
IMfandanr on poor la parti oonBanrataur anqnal tl 
appartanait ; an las mana^ant da laor raftuar Tadmi- 
niBtration doB Baoramenta de TBglisa Gatholiqaa 
Bomaina at de/aU «n leur r^fuaant Padmini$traH<m de 
left MormMfite Bi laars paroiBBians n'^oontaiant pas 
laoEB oonsails at m^prisaiant laora avis qaMJs proton- 
daiant donnar conmia sosdit en laor dita qoalit^ da 
pastaors ; anila an intimidant la oonscianoa das ditB 
flaotaors at las obligaant sons peine de ne pas partioi- 
par anx ayantafas da la raligion 4 laquelle ilB appar- 
tanaiant. at d'Mra axalns de rSgliBo Gatholique Ro- 
maina ; da Totar poar la D^fendear et da ne pas voter 
poor la oandidat Sylvastre, et oe, 4 la oonnaissanoa* 
avao lea eonsentement, autorisation, approbation et 
partioipation da D^fandanr." 

n^a. partioalarit^ :— ** A Lanoraie, danB le dit die- 
tiiat flaotoral da Berthiar, pendant la dite ^leotion 
Imm^diatamant avant en yae d'ioelle at avant la rota- 
tion, la R^T6rend Massire Clement Loranger, pr6tre, 
aur^ da la dita paroisse da Lanoraie» et Tan des prin- 
aipanz agents dn D^fendeor, a dit et d^lar^ en chaire, 
i ses prdnes dea dimanoheB et fdtes, an senrice divin 
da matin, dans T^lise de la dite paroisse de Lanoraie, 
an prteanoa d'ana graade partie de ses paroisaiens 
aasistant an dit servioe divin, en substance, d'abord : 
'"** que les ^leoteurs de Lanoraie ne devaient pas so 
pnmonoer trop vite pour voter 4 la dite Election ; 
qa'il reviendrait sar le sojet ; qu'ils devaient attendre 
poor oala qa'il leur en parlftt da nouveaa" et ensuite : 
— " que le parti liberal " (o'eat-4rdire le parti auquel 
appartanait le oandidat opposant la D^fendear) ** ^tait 
la maavais parti, at qa'ils devaient suivra le oIerg6 
qui oombattait oo parti ; que les prdtres qui soute- 
naiant oa parti ^taieat si rares qu'on pouvait les 
compter snr les doigts, et qu'il en resterait encore ; 
que lea prdtres avaient droit de parler de politique et 
des ^leotions en ohaire ; at que le olerg^ gurdarait ton- 
joon son influanoa, an d^pit de ee que pourraient faire 
lea Ub^raux pour leur former Ja bouehoi" donnant olai- 
ramant 4 eomprendre Jtel que, de faity 9a 4t6 compris, 
qua la parti liberal €tait d^fendu et oondamnd par le 



alarg^ at rBgUsa Gatholiqaa Romaina, at qa'en y ap- 
partenant, an ^leotaur oatholiqua p6ohaat et ne pou- 
vait faire son salut, et ce, dans le but d'intimider tons 
lea tieoteon Catholiques Romains, de la dita Paroisse 
de Lanoraie 4 qui il parlait at s'adreBsait 14 et alors* 
entr'antras : Thimoth6 Dufour lAtooTi Antoina Gaisse, 
Joseph Mariony Loais Marion, Pierre Ghampagne, 
Edoaard Ghampagne, Gyrille Ducharme, Daniel Bo- 
nin, Joseph Laroohe, Louis B. Ghampagne, Maxime 
Rondaaa, Honorios Paquat, Pierre Bergeron, Israel 
Bobillard, Louis Laohapelle, Narcisse Nadeaa, Maxi- 
mo Larancune, Pierre Fafard, tons flecteurs hablles 4 
voter 4 la dite Election, et dans le but d'influencer 
indOment leur vote 4 la dite ^leotion. 

Sidme particularity : A Lanoraie sosdit, pendant la 
dite Election, imm^atamant avant et en vua d'ieaUe 
et avant la votation, le dit R^v^rend Messire GUment 
Loranger a dit et d4clar6 4 Addle Bonin, Spouse de An- 
toine Gaisse, Gord^lie Hervieux, Spouse de Joeaph Bo* 
nin. Rose Laroohe, Spouse de Joseph Nadeaui Her- 
mine Gaisse, Spouse de Alexis Labreoque, Em^lie Her- 
vieux, 6pouse de Alfred Lavall^, Ismdna Rondeau, 
veuve de feu Alexis l>eBrosier8, Zo^ Hervieux, mai- 
tresse d'^oole, Th^tista Roy, Spouse de Alexis Desro- 
siers, F<^lioit4 Harpin, Spouse de Nardsse Nadeaa, 
Bm^lie Matte, Spouse de Alexis Pag^.Agnte Plante, 
6pouse de Jean-Baptiste Pag^, Th^rise Tarta, spouse 
de GK>nHigua Joly, et Rose Gaisse, Spouse de Norbert 
Harpin, tons Gatholiques Remains, ses paroissiens et 
dlecteurs habiles 4 voter 4 la dite Election, en subs- 
taaoe oe qui suit, savoir :— " que o'^tait un devoir de 
conscience, pour ohaenned*alles, les susdites femmes 
de travaiUer etd'employer tons les moyeuB 4 leur dis- 
position pour &ire abandonner le dit parti liberal par 
leurs dits maris, par leurs parents et amis et tons ceux 
sur qui ellas pouvaient exeroer quelqu'inflaenoe, 
parce que c'6tait le mauvais parti, et que cola 6tait 
propre 4 attirer toutes sortes de mal^ictions et de 
malheurs sur elles et leurs families, et que c'^tait 4 
cela qu'elles devaient attribuer les malheurs qui au- 
raient pu ai river d^4 dans leurs familloB ; et que 0'^ 
tait dft aux soandales et aux mauvais exemples oaus^ 
par leurs maris 4 leurs enfants en s'ent^tant 4 appar- 
tenir au parti liberal, malgr^ le clerg^ et leur our6; " 
et ce, dans le but d'intimider les dits ^lecteurs sus- 
nomm^s et d'influencer indfiment leur vote 4 la dite 
Election ; et 14 et alors les susdites femmes ont rap- 
ports et r^p^t^ les ditas paroles 4 chacun leur dit 
mari, parents et amis selon les reoommandations et 
sollicitations du ditR^v6rend Messire Clement Loran- 
ger^ dans le mfime but susdit. 

9idme particularity : '*Au dit lieu de Lanoraie, le 
dit R^vSrand Messire GlSment Loranger, pendant La 
dite Election et imm^iatement avant et en vue d'i- 
oelle, et avant la votation a dit et d^IarS 4 Xiste 
Stingueet Anselme Stingne, tons deux Gatholiqaes 
Remains, ses paroissiens, et (^lecteurs habiles 4 voter 
4 la dite Election) en substance, ce qui suit, savoir :— 
** Que le dit parti liberal Stait un maavais parti, con- 
damn6 par le clergS et I'Eglise Gatholique ; qn'ils ne 
devaient pas en conscience voter pour le oandidat 
SylvoBtre qui appartanait 4 ce parti, mais pour le dir 
fendeur, qui appartenait au bon parti, le parti conser 
vateur, avec lequel marohaittout le dergS Gatholique; 
qua Bans cela, ils ne pourraient faire leur Religion et 
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tour nliit ; " et ee, daas le but dintiBidM 1m laadits 
fieetoan et d'infliienear indiimeiit lear vote k U dito 

lOitoe pardonUurit^ : '* ABerihier foidit pendant 
U dite ^leetion immMUtement avant et en yne d'i' 
•elleetayantla votation, leR^T^rend MeHire Jean 
Baptiflte Champeao, prMre oiir6, de la dite paroiMe de 
Berthier, et I'm! dea piineipaiix agents da D4fendear» 
en chain, aox prdnest dee dimanehes et fStes, an ser- 
Tloe diyin dn matin, a dit* dtelar^ et prfloh^, en fuba- 
tanoe ee qui rait, et oela en pritenoe d'nne gnnde 
partie de see paroinienf , anistant an dit leiTice di« 
▼in* dane TSgiiM de la dite paroisBe de Berthier, la- 
Toir " qa'il ne poorratt pas absondre nn penitent qni 
s'aeeiiBerait d'etre en faTenr de I'abolition dn Conseil 
L^sislatiif " (Tonlant parler du oonseU L^cisUtif de 
la Prorinee de Qn^beo poor Tabolition daqnel le oan« 
didat opponat le d^endeor s'^tait notoirement pro- 
none^ ainsi que son parti) *' pareeqae " ajoutaitnl, 
** ee Conseil ^taitd'institntion diYine« ce qn'il prouvait 
en eitant la Sainte Bible ; que les ronges," Ci4>pella- 
tion g^i^ralement donnte aoz ^leotenis dn m6me 
parti qne le oandidat oppose an d^fendeur) " en tra- 
▼aillant ii rabolition du Conseil LfigiBlatif, travail- 
laient oontre les Saintes-Eoritnres et la Religion ; qne 
le LwatenaDt-Gonvemeor Letellier tftait on rouge; 
que le premier ministre Joly " (supports par le oandi- 
dat oppose an d^fendeor) '" 6tait un Suisse " o'est-^- 
dire on apoetat) ** et on Protestant rapports par toite 
les proteetaot^ que Monseignenr Gonroy " (pr^lat d€- 
Ugu^ par le Pape an Canada) ** loin de donner gain de 
eanse aox lib^ranz," (ceux dont le oandidat oppose 
suivaat le parti) " 6tait venu pour les oondanmer et 
eomme le Pape Pie JX^ il d^fendait de transiger avec 
le lib^railsme ; qu'il esp^rait leur en avoir dit assei 
pour Leur faire bien comprendre pour quel parti Us 
devaient voter ; qu'U avait re^u une oironlaire lui or- 
donnaot d'instmire le peuple et qu'il allait le faire» 
m^gt€ qu'un iugement de la Cour Supreme restreignait 
la liberty des pr^tres ; qu'il n'avait pas droit d'aprds oe 
jugement de faire des menaees k cause de la politique 
mais qn'il dirait tout oe qu'il pourrait dire, sans se 
eompromettre anz yeuz des juges lib^uz qui se per- 
metteient de jnger les prdtres ; " et oe, en parlant et 
«D s'adressant II tons les Catholiques Remains, ses pa- 
roisiiens entr'autres, ^ Alfred Contu, Olivier Fr^ 
ehette, Elie Pellerin, Euolide Coutu, Charles Contu, 
Louis Roy, Alexis Belisle, Charles Qravel, Sifroid De- 
nis, Eugene PeUand, toos ^lecteurs habiles 4 voter 4 
la dite Election, dans le but de les intimider et d'in- 
llaenoer indtkment leur vote 4 la dite flection." 

llidme. particularity : " An dit lien de Berthier 

pendant la dite Election, imm^diatement avant et en 

vne d'ioelle et avant la votation, le dit R^v^rend Hes- 

sire Jean-Baptiste Champeau a refuse de oonfesser, 

d'absoudre, et d'admettre 4 faire leurs P&ques, pin- 

dears Catholiques Boniaina,ses paroissiens. nnique- 

ment paroe qu'ils appartenaient an parti liberal poll* 

tiqae, c'est-iHiire au parti du oandidat oppose an 

D^fendeor, et qu'ils refosaient de I'abandonner pour 

snivre le parti du D6fendenr, on de voter pour lui 4 

la dite flection, entr'antres : Louis Roy, Alexis B^ 

lisle, Charles Gravel, Sifroid Denis at Eugdne PeUand, 

tons flecteurs habUes 4 voter 4 la dite flection, et oe, 

dans le bat de les intimider et d'influenoer indCbment 

Icor Tote 4 la dite flection. 



12i4me. partionlarit^ : "An dit lien de Berthier, 
pendant la dite flection, imm^diatement avant et en 
vue d'ioeUe, et avant la votation, le dit R^v^rend 
Messire Jean-Baptiste Champeau a dit 4 plosieors 
cathoUqnes Romains* ses paroissiens, qu'U ne les con- 
f esserait, les absoudrait, les admettrait 4 faire leurs 
Piqaes qu'4 la condition qu'ils abandonnassent le dit 
parti Ub^ral politique et le oandidat oppose an D^fen- 
deurpour voter en favour de ee dernier, on qu'ils 
s'abstinssent de voter 4 la dite flection ; et que sans 
celai U relusait de, et ne pouvait les oonfesser* abson- 
dre et admettre 4 faire leurs Piques, entr'anties 4 
Louis Roy, Alexis Belisle. Charles Gravel. Sifroid 
Denis et Engine PeUand, tons flectenrs habUes 4 voter 
4 la cUte flection, et ce, dans le but de les intimider 
et d'inflnenoer induement leur vote 4 la dite flection* 

lSi4me particnUrit^ : " A SL Norbert, dans le dis- 
trict flectoral de Berthier, pendant la dite flection, 
imm^diatement avant et en vne d'iceUe et avant la 
votation, le R^4rend Messire Joseph St. Anbin, pr^ 
tre, our^ de la dite paroisse, et Tun des principaux 
agents duD6fendear, en chaire, aox prdnes des di* 
manches et fMee dans T^glise de la dite paroisse de 
St. Norbert, en prteenoe de la plus grande partie de 
ses paroissienst a dit, d^lar^ et prteh^ en rabstance 
ce qui salt, savoir : ** que le parti liberal " (celui au- 
quel appartenait le oandidat oppose au Dflendeur) 
4tait nn manvais parti, oondamnd par rSgliae Catho- 
Uqne Romaine ; que ee parti avait 4 sa t^te, dans la 
personne dn premier ndnistre Joly, nn Protestant et 
mdme un Suisse " (apostat) " et qn'U 6tait impossible 
pour un cathoUque de rapporter oe parti ; que le sup* 
porter ce serait faire dommage 4 la Religion CathoU- 
que et la renverser ; qne le lib^ralisme poUtique et le 
Ub^ralisme cathoUque ^taient une seule et mdme cho- 
se, oondamnable et condamn^e par rSglise CathoU- 
que, que le parti conservateur," (celui auquel apparte- 
nait le D6fendeur). ** <taat le seul bon parti* qne Tau- 
tre 4tait le chemin de Tenfer ; " et oe en parlant et 
s'adressant 4 toos les catholiques Romains, ses paiois- 
siensf entr'aatres 4 Fran^ots-Xavier Dubeau, Adolphe 
Roch, Thomas Fr^hette, David Fr^hette et George 
Fr^hette, tous flectenrs habiles 4 voter 4 la dite 
flection, dans le but de les intimider et d'inflnenoer 
indftment leur vote 4 la dite Election." 

lliime. particularity : ** Au dit Uea de St Norbert, 
pendant la dite Election, imm^iatement avant et en 
vue d'ioeUe, et avant la votation, le dit R^v^rend 
Messire Joseph St. Aubin a dit 4 George Fr^hette, 
un de ses paroissiens et ^lectenr habile 4 voter 4 la 
dite flection, en substance, ce qui suit, savoir :~ 
" Qu'Uattribnait le malheur dont 6tait afflig^ la fa- 
miUe du dit George Frtehette, dans la personne d'un 
de ses membres frapp^ d'ali^nation mentale, au fisit 
qne le chef de cette famUle appartenait au parti Ub^ 
ral ; et que si le ditGeoige Frtehette persistait dans 
ses opinions poUtiqnes en favour de ce parti il lui arri- 
verait les plus grands malhenrs ; et ce dans le but 
d'intimider le dit George Fr^hette et d'inflnenoer 
induement son vote 4 la dite flection/' 

15idme particularity : *' Au dit Ueu de SL Norbert, 
pendant la dite Election, imm^diatemant avant et en 
vned'ioeUe, et avant la votation, le dit R^v^rend 
Measire Joseph St. Aubin a solUcit^ et cabals, en fa- 
vour du d^fendeur, plusienrs fleeteurs habUes 4 voter 
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4 Ia dite Aeotion, sea paroisneiu, en lenr dtelannt et 
diMnt en substance, oe qui suit, savoir : *' Que le parti 
oonseirateur " (oelni aaqaet appartenait le d6fen- 
dear) " ^tait le parti du Bon Dien ; qa'ils devaient, en 
oonsoienoe, voter aveo oe parti poor le d^fendeur ; qae 
le parti liberal (oelui aoqael appartenait le oandidat 
oppose an d^fendeur) *' dtait le m^ehant parti ; qa'ils 
deraient abandonner oe parti ; que s'ils persistaient 
on s'obetinaient 4 le suiTre, il lenr arriverait de grands 
malhears h ens et 4 lean families, et oe entr'autres k 
Fran^ois-Xaner Dubeau, David Fr6ohette, Adolphe 
Rooh, Thomas Frtehette et George Frtehette, dan« le 
bat de les intimider et d'inflnencer induement lenr 
vote i la dite Election. 

16idme particularity *' A St Barth^lemy, dans le 
dit distriot ^leotoral de Berthier, pendant la dite Elec- 
tion, imm^atement avant et en vue d'icelle» et 
avant la votation, le REv^rend Messire Urgel Ar- 
ohambault, prftre, curE de la dite paroisse de St 
Barth^lemj} et le REv^rend Messire Brien, vi- 
oaire on assistant onrE de la dite paroisse, tous deux 
agents du Ddfendeur, en ohaire, aoz prOnes des di- 
manches et fdtes, dans TEglise de la ParoissOf en pre- 
sence de laplusgraode partie de leurs paroissiens, ont 
dit, d^lard et prdch^ en substance ce qui suit, savoir ; 
" Que le dit parti Ub^ral 6tait impie, suisse/' (apostat) 
** et r^volutionnaire ; que c'^tait le mauvais et le m^- 
chant parti ; le parti oondamnE par I'Bglise ; et qu'ils 
d^fendaient absolument k leurs paroissiens de voter 
en &venr de ce parti : que personne no les empdche- 
raient de parler* ni Ev^ue. ni Pape, que oeuz qui di- 
saient qu'on allait les arrdter de parlor avaient Murri, 
et que quand ils disaient ximtIi c'^tait MBNTi,qa'il n*y 
avait qu'un soul bon parti et qu'il fallait absolument 
le suivre, le parti conservatear, que le Ub^ralisme ca- 
tholiqne et le lib^ralisme politique Etaient une seule 
et m6me chose, condamnable et oondamn^e par I'B- 
glise Gatholique, que les cur6B des autres Paroisses qui 
parlaient ou agissaient autrement qu'eux sur cette 
question, Etaient des judas, des mauvais pr^tres et des 
prdtres apostats ; que les lib^rauz de la dite paroisse 
etaient des sxapcirnB ; que ceux qui ne lei Eooutaient 
pas, en voulant 6tre toujours lib^rauz dtaient des t^tes 
croches et des enfants du diable ; " et ce, parlant et 
s'adressant k tous les catholiquei Remains de la dite 
Paroisse, entr'autres, k Pieire Dumontier, Buoha- 
riste Ayotte, D^siel REmlllard, Bernard Ribardy, 
Blie Dumontier, Gilbert Comtois, Bdouard BEIand, 
Joseph Dumontier ,Jeremie Plante et Adolphe Ligoiey 
toua^eotenrs habiles k voter k la dite 61eotion4ans le 
but de les intimider et d'inflneneer induement leur 
vote k la dite Election." 

ITidme. partioularitE : " Au dit lieu de St BarthEle- 
my* pendant la dite Election ImmEdiatement avant et 
en vue d'icelle, et avant la votation, les dits rEvErends 
MessiresArohambault et Brien ont refusE de eonfesser, 
d'absoudre et d'admettre i faire leurs PAques plu- 
sieurs Catholiqnes Remains, leurs paroissiensi unique- 
ment paroe qu'ils appartenaient au dit parti libEral 
politique, c'est k dire an parti du oandidat opposE au 
DEfendeur, et qn'ils refusaient de Tabandonner pour 
suivre le parti du DEfendeur on de voter pour lui k la 
dite Election, entr'autres, Gilbert Comtois, Pierre Du- 
montier, Bdouard BEland, Adolphe LsOoie* JErEmie 
Plante et Joseph Dumontiery tous Electeurs habiles 4 



voter i la dite Election, et ce, dans le but de les inti- 
mider et d'influencer induement leur vote It la dite 
Election. 

ISi^me. particuIaritE : ** Au dit lieu de St BarthE- 
lemy, pendant la dite ElectioUf immEdiatement 
avant et en vue d'icelle et avant la votation, les dits 
REvErends Messires Arehambault et Brien, ont 
dit k plusieurs Catholiqnes Romains, lenis pa- 
roissiens, qu'ils ne les confesseraient, les ab- 
sondraient et les admettraient k faire leurs Pi- 
ques qu'i condition qu'ils abandonnassent le dit parti 
libEral politique, et le oandidat opposE au DEfendeur, 
pour voter en favour de ce dernier, ou qu'ils s'l^tins- 
sent de voter k la dite Election ; et qne* sans oela, ils 
refusaient et ne pouvaient les eonfesser, absoudre et 
admettre k faire leurs PAques, entr'autres Gilbert 
Comtois, Pierre Dumontier, Bdouard BEland JLdolphe 
Lejoie, JErEmie Plante et Joseph Dumontier, tous 
Electeurs habiles k voter ^ la dite Election, et ce, dans 
le but de les intimider et d'inflneneer induement leur 
vote k la dite Election." 

Now, though it was desirable, in order to 
avoid any sort of misapprehension, that the 
precise charges brought forward by the Peti- 
tioners should be*«tated in the terms they 
themselves have chosen, and in their own lan^ 
guage, I think it may abbreviate, without in any 
degree changing or impairing th% real extent 
or significance of these charges, if I give, at 
once, the substance of them. First^ it may be 
said of them all indiscriminately that they are 
leyelledat persons who are alleged to have 
been acting for another: that is to say, as 
agents of the Respondent in that election. Then 
they are brought against persons of the clerical 
order. Then they profess to state or describe 
what those persons did. The mere reading of 
these charges will have sufficed to show that 
some of them are of a very general character 
indeed. Some of them, in fact, a yery great 
part of them, assert and charge things that un- 
doubtedly could not oonstitute *< undue influ- 
ence " in the sense of the law ; for there oer* 
tainly is, as we shall presently have an oppor- 
tunity of elucidating, such a thing as l^ti- 
mate influence, as well as such a thing as " un- 
due influence, '' whether exercised by clergy- 
men or by others. Some of them, again, chaige 
specific acts, which would asjundoubtedly come 
under the prohibition of the Statute. We shall 
have first of all then, to deal with the question 
of agency; then, we ^hall have to deal with 
acts ; the extent of proof of the acts that are al- 
leged against these agents, and the legal char- 
acter of those acts as afifecting, not only the 
election, but also the candidate personally. As 
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to the fret of agency itaelf, it mnst be gathered 
from the circazoBtances and conduct of the par- 
ties. AB to the law on the subject, everyone 
is agreed at the present day that the agency in 
sach a case is not the common law agency at 
all. In the Tannton case, Mr. Justice Grove 
said, alter pointing out the difficulty of an ex- 
act definition of what it was, and the &Unre of 
two or three attempts already made in the 
Horwieh case, in the Westbury case, and in 
the Tarn worth case, to define the relation : "All 
" agree that the relation is not the common law 
" one of principal and agent, but that the can- 
" didate may be responsible for the acts of one 
" acting 'on his behalf though the acts be be- 
u yond the 8coi>e of the authority given, or, in- 
'<deed, in violation of express injunction." 
And in the Boston case the same judge said : 
** The law has decided that a candidate at an 
'^election is responsible for the acts of agents 
'^ who are not, and would not necessarily be 
** agents under the common law of agency. At 
" common law, a person is only responsible for 
''SQch acts of his agents as are within the 
'^ acope of the authority which he has given to 
** those agents. For instance, if I authorise a 
'< man to buy a horse for me, I am responsible 
'^ for his conduct about the purchase of that 
<^ horse ; bat if that man whom I tell to buy a 
"hone for me, goes and sells a farm of mine, I 
** am not responsible for the act. That is put- 
"ting it in a very simple form ; but with re- 
^ gard to election law, the matter goes a great 
" deal fitfther, because a number of persons are 
^ employed for the purpose of promoting an 
" election, who are not only not authorized to 
" do corrupt acts, but who are expressly en- 
" joined to abstain from doing them, neverthe- 
" less the law says that if a man chooses to 
" allow a number of people to go about can- 
^ vassing for him, generally to support his can- 
" didature, to issue placards, to form a commit- 
'^ tee for his election, and to do things of that 
^ 8ort^ he must, to use a colloquial expression, 
*^take the bad with the good. ^He cannot 
** avail himself of these people's acts for the 
" purpose of promoting his election, and then 
" turn his back, or sit quietly by, and let them 
" corrapt the constituency. Therefore the law 
" carries the responsibility of a member ot par- 
** liament for the acts of the agents who are in- 
** itromental, with his assent, in promoting his 



<< election, a good deal ftirther than the mere 
« common law of agency." 

But it is not necessary to go into authorities 
on this subject. Everyone who takes part in 
an election in good fiuth, to fiivor and promote 
the election of a candidate, becomes ipao facto 
the agent of such candidate. This was the 
ruling of Judge Taschereau in our Supreme 
Court in the election case of Brauard v. 
Langevin,^ and its soundness is beyond ques- 
tion. We attach great importance to the 
words « in goodfauh " in the definition by the 
learned judge, because without it a candidate 
would be liable to be unseated by the acts of an 
enemy who might pretend to be his agent ; but 
with this single limitation that we must have 
evidence to clearly repel any idea of adverse 
interest in the person acting, we accept the 
definition without the slightest hesitation, and 
apply it to the present case. We have next to 
look, then, at the evidence of agency in these 
several persons or in any of them. We con- 
sider that the evidence on this subject is per- 
fectly decisive. We will refer first to the charge 
against the Bev. Cur6 Champeau in relation to 
this question of agency, because it was the first 
presented to us in the course of the argument. 
The reverend gentleman tells his own alory, 
and of course it cannot be doubted. He^akes 
the position of a perfectly honest man, who is 
unconscious of having done any wrong what- 
ever. He openly proclaims his principles, and 
his right to support them. All this is well 
enough, and nobody questions his right, or the 
right of any or all of the members of his order 
to profess and practice, within the limits of the 
law, the principles they have honestly adopted 
and honestly stick to ; but we are only on the 
question of agency as yet ; and I was merely 
observing, as regards this question of agency, 
that the Rev. Mr.Champeau,withhiB undoubted 
honesty, and the courage of his opinions, tells 
us something on this question of agency that 
appears of a very decisive description. The 
respondent brought him a letter from the Rev. 
Mr. Loranger. The letter is not to be had ; but 
the contents are not uncertain. It announced 
the candidature of Mr. Robillard — a subject that 
had evidently been before that discussed be- 
tween the Rev. Mr. Champeau and the Rev. Mr. 
Loranger. Mr. Champeau read the letter ; the 

* 2 Can. Sap- Ct. Rep. 319. 
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witneis Charles MouBseau Bays he read it not 
aloud hat to himBelf, and read it twice, and 
after having done bo, the candidate seemed to 
wish to get it hack ; hut the cur6 said, I will 
keep it, and make some ohservations next Son- 
day : ( << Je la garde, et je eommenUrai dimanehe 
prochain.^*) Now we take it to he quite impos- 
Bihle for any fair-minded person to misappre- 
hend the real character of all this. Here was 
a candidate hearing a letter ahout his own 
candidature, written hy Mr. Loranger, and 
addressed to Mr. Champeau. The latter reads 
it^ and makes an answer showing that the 
hearer perfectly understood the contents of the 
letter, otherwise the answer would haye had 
no significance. It is the (jase, plainly, of a 
candidate taking a letter from one gentleman 
who was in his interest to another who was 
likewise in his interest ; and the letter suggested 
something to which that other assented, not 
only assented at the time hy so expressing 
himself; hut confirmed and assented afterwards 
hy his suhsequent acts, to which I do not now 
more particularly refer ; hut we say, that the 
only view we can take of the thing without 
doing Yiolence to our reason and judgment, 
exercised in a Mr and common sense manner, 
is that from that moment, Sfr. Lorangerand 
Mr. Champeau appear to have heen, in the eye 
of the law, agents for that election of the party 
now respondent here ; and we cannot douht it 
even from what passed at the time the letter 
was delivered ; and still less can we douht it in 
the face of the evidence of Pierre Beliveau, who 
says in the most distinct manner that he heard 
frx>m the Respondent's own mouth the admission 
that he had the support of Mr. Champeau and 
Mr. Loranger, hesides other clergymen and 
laymen whom he named ; adding that with such 
support as that he was certain to win. Without 
going any further, then, in search of evidence 
of agency, hut confining ourselves to the cases 
of Mr. Champeau and Mr. Loranger, we hold 
that up to this moment we have clear proof of 
the character in which hoth of those reverend 
gentlemen acted in that election. We do not 
go on at once as to the proof of agency in any 
ofthe other gentlemen named, hecause, perhaps, 
it may not he necessary to do so for the present ; 
and we prefer to confine ourselves now to the 
case of Mr. Champeau, whose agency is clearly 
proved. We now come (the question of agency 



heing settled, at least, as far as two of the 
persons charged are concerned), to the acts 
themselves. I have said already that some of 
these charges are general, some specific, and 
some have not the legal requirements of <^ un- 
due influence. ** 

[Continued on Page 10.] 



RECENT ENGLISH DECISIONS. 

Vendor and Purchaser — Interest on Purchase 
Money. — A purchaser who, hefore completion of 
the purchase, exercises acts of ownership over 
the land agreed to he purchased, must pay in- 
terest on the purchase-money pending delay 
in the completion of the contract, although 
the delay he caused hy the vendor, and the 
land is untenanted, so that he receives no rents 
nor profits from H.^^BaUard v. SchiMt L. R. 15 
Ch. D. 122. 

Copyright in Engramng-^^ Chromo printed 
wool-work pattern — Protection of design. — A 
chromo printed Berlin wool-work pattern is 
not a pfaratical copy of an engraving from the 
same design. An advertisement hy the owner 
of the copyright of an engraving, and not of 
the design, warning print sellers against selling 
any copies of the suhject of the engraving, is a 
trade lihel upon the producer of a Berlin wool- 
work pattern of the subject, and if damage re- 
sulted, would be actionable. Dicks v. Brooks, 
English Ct. of Appeal, Nov. 5, 1880. 

Lunatie^Capacity to make a Lease. — A lessor, 
at the time when he made a lease of a fiirm, 
labored under the delusion that it was impreg- 
nated with sulphur. On an issue, directed as 
to the capacity of the lessor to make the lease, 
rational letters hy the lessor relating to the 
lease were put in evidence. The judge did not 
tell the juiy that the letters did not displace 
the effect of the delusion, hut directed them 
that it was a practical question whether the 
lessor was so insane as to be incompetent to 
dispose of his property, though believed to be 
full of sulphur. The jury found that the lease 
was valid. Ai^^ no error. Jenkins v. Morris, L- 
R. 14 Ch. D. 674. 



The oaio of Debenham v. MeUor, in whioh the wife's 
tight to pledge her husband's credit for purohases 
made by her was disoiuBod (8 Legal News, p. 268), has 
been taken to the House of Lords, where the Judgment 
has been affirmed. 
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CLERICAL INFLUENCE IN ELECTIONS. 

The judgment delivered by Mr. Justice Jobn« 
son, and concurred in by the two colleagues 
who sat with him in the Berthier election case, 
forms no inconsiderable contribution to the 
law of this country with reference to undue in- 
fluence in elections. The learned Judge was 
rtrquired to deal with a case where Roman Ca- 
tholic clergymen, actuated by a strong sense of 
duty, and possessing the courage of their con- 
TictionSy warmly espoused the cause of one of 
the candidates in an election. They sought to 
influence the votes of their flock, not only by 
argument and counsel and exhortation, but 
also, unhappily, by letting it be plainly un- 
derstood that they would refuse the sacraments 
of the Church to those who voted for the oppo- 
site side. The line is clearly laid down in the 
judgment l)etween what may, and what may 
not, be done without producing civil conse- 
quences. A clergyman loses none of his rights 
as a citizen. He may hug the cause of one 
candidate or the other. He may, if he thinks 
proper, counsel his flock, privately or even 
from the pulpit, to Yote as he would have them 
vote. But in taking this part in the elec- 
tion, and supporting the candidature of the man 
of his choice, he becomes an agent of such can- 
didate within the meaning of the election law, 
(which is something quite distinct from an 
agent under the common law) ; and if he does 
or says anything which offends against the 
electitm law, the candidate cannot be relieved 
from the civil consequences, though the priest 
may be acting solely as he believes his religion 
commands him to act. In the present case the 
clergymen refused the sacraments to those who 
were going to vote for the obnoxious candidate. 
That was an act of intimidation and undue in- 
fluence within the meaning of the election law, 
and as these clergymen had been openly work- 
ing for the cause of the candidate whom they 
favored, and were therefore legally his agents, he 
could not escape the consequences of the act of 
intimidation. The privileges of the Roman 



Catholic clergy in this country do not affect 
the decision of such cases, at all ; for, as the 
learned judge observed, " supposing any privi- 
" lege from the operation of the election law to 
" exist in such a case at all, it can only exist 
" for the priest individually in the exercise of 
'^ his sacred office ; and he cannot give the 
*< benefit of it to a candidate, so as to shield 
" him from the ordinary consequences of the 
« acts of that candidate's agents ; he cannot 
" efi"ectually assert his own individual privilege 
<< as the privilege of the candidate. '' 



CHIEF JUSTICE MOSS, 
Of the old firm of Harrison, Osier & Moss, of 
Toronto, two members became Chief Justices at 
a very early age. Mr. R. A. Harrison, when 
only 42, succeeded Sir William Richards as 
Chief Justice of Ontario, and Mr. Thomas 
Moss, at the earlier age of 4 1, was appointed, on 
the death of Chief Justice Draper, to the still 
higher oflSce of Chief Justice of tlie Court of 
Appeal, in which Court he had already served 
two years as a Judge. We regret to add that 
the career of these two eminent men, alike in 
rapidity of advancement, is also alike in brevity 
of judicial service. A cable message was re- 
ceived in Toronto on the 5th insttmt, stating 
that Chief Justice Moss had succumbed to the 
malady which, a short time ago, forced him to 
visit the south of France in the hope of relief. 
Chief Justice Moss was born at Cobourg, 
Ont., 20th August, 1836. He was educated at the 
Toronto Academy, Upper Canada College, and 
at Toronto University, at which he was Gold 
Medallist in Classics, Mathematics and Modern 
Languages. He was called to the Bar in 1861 ; 
elected a Bencher of the Law Society in 1871, 
and created a Q.C. in 1872. He represented 
West Toronto in the House of Commons, from 
December, 1873, to 8th October, 1875, when he 
was appointed a Justice of the Court of Error 
and Appeal. On the 30th November, 1877, he 
was promoted to be Chief Justice of the Court 
of Appeal of Ontario. His judgments during 
his brief judicial career have evinced an inti- 
mate knowledge of the law, and have generally 
been received with great respect. The num- 
ber of appeals from the Court in which he 
presided has been small. The Chief Justice 
was also much beloved for his social qualities, 
and his premature removal from a position for 



10 



THE LEGAL NEWS. 



which he was admitted on all sides to be ad- 
mirably qualified, has awakened feelings of no 
ordinary regret. 



TEE LATE MR. JUSTICE DUN KIN. 

The Bench has sustained another loss, al- 
most simultaneously, in the Province of Que- 
bec. Mr. Justice Dunkin, of the Superior 
Court, who long took an active part in public 
affairs^ died at his residence, Knowlton, P.Q., on 
the night of the 6th instant. Judge Dunkin 
was born in England in 1812. He was edu- 
cated at the University of London, and at those 
of Glasgow and Harvard. He was appointed 
Secretary of the Education Commission under 
Lord Durham, and held other offices in the 
Civil Service. Subsequently he was admitted 
to the Bar in 1846, and was a member of the 
eminent firms of Meredith, Bethune & Dunkin, 
and Bethune & Dunkin. He represented 
Drummond and Arthabaska from the general 
election in 1857 to the general election in 1861, 
and subsequently Brome from January, 18t>2, 
until the Union, when he was returned to the 
Commons and the local House by acclamation. 
He was Treasurer of Quebec Province from 
July, 1867, until November, 1869, when he be- 
came Minister of Agriculture of the Dominion. 
In October, 1871, he was appointed a judge of 
the Superior Court, an office which he re- 
tained until his death. Mr. Dunkin was the 
author of the celebrated temperance measure 
known as the Dunkin Act. He was a sound 
lawyer, a good speaker, and a careful Judge. 

NOTES OF GASES. 

COURT OF BEVIBW. 

Montreal, Nov. 30, 1880. 

MABst et a1., Petitioners, and Robillard, 

Respondent. 

[Continued from p. 8.] 
Clerical ir^uenee in Elections. 

Johnson, J., continued : — 

Let me now, before entering more particu- 
larly on any specific charge, refer to the law as 
settled by the highest authorities, as to what is, 
and what is not " undue influence." In the 
Longford case, Mr. Justice Fitzgerald, in his 
judgment, declared the election void on the 
ground of corrupt treating. As to undue influ- 
ence on the part of the clerg;,. ho. Qa|jd ; <^The 



utmost care has been taken by the Legislature 
for the purpose of defining what undue influence 
is, and of repressing it. It is defined with a 
view to embrace almost every case of improper 
influence, whether by physical intimidation or 
otherwise ; and if we were now applying to the 
Legislature to amend the law so as to include 
any case that might have been omitted, it 
would be difficult to invent language more 
comprehensive." And subsequently : " In con. 
sidering what I call here undue clerical influ- 
ence, it is not my intention to detract from the 
proper influence which a clergyman has, or, by 
a single word, to lessen its Ugitimate exercise. 
We cannot forget its wholesome operation, and 
how often, even recently, it has been the great 
bulv ark of the community against insurrection 
and fruitless attempts at revolution. The 
Catholic Priest has, and he ought to have, great 
influence. His position, his sacred character, 
his superior education, and the identity of his 
interests with his flock insure it to him ; and 
that influence receives tenfold force from the 
conviction of his people that it is generally 
exercised for their benefit. In the proper exer- 
cise of that influence on electors, the priest may 
counsel, advise, recommend, entreat and point 
out the true line of moral duty, and explain 
why one candidate should be preferred to an- 
other, and may, if he thinks fit, throw the whole 
weight of his character into the scale ; but he 
may not appeal to the fears or terrors or super- 
stition of those he addresses. He must not 
hold out hopes of reward here or hereafter, and 
he must not use threats of temporal injury, or 
of disadvantage or punishment hereafter. He 
must not^ for instance, threaten to excommuni- 
cate, or to withhold the sacraments, or to expose 
the party to any other religious disability. If he 
does so with a view to influence a voter, or 
afiect an election, the law considers him guilty 
of undue influence." 

As to the influence of the clergy when not 
undue, alluding to a meeting of the clergy 
that had been relied on to some extent in that 
case, the same judge said : 

<< I allude to this meeting because it has 
been made the subject of much commen- 
tary, and upon the face of the petition, as well 
as in the evidence given for the Petitioners, it 
has been made the foundation of many of the 
chaises which hav« been put forwardi U> iS" 
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not mj datj to pronounce upon the policy or 
expediency of that step 80 taken by the clergy 
—that is the holding, in the first instance, a 
meeting confined to the clergy of the county, 
and their selecting a candidate whose interest 
they agreed to promote with all their power. 
All I hare to do is to pronounce upon the 
legality of it, and I am obliged to say that 
howerer objectionable it may haye been, 
it was a lawful proceeding. It was quite as 
open to the clergy, as electors of the county, as 
it would hare been to any other body of elec- 
tor in the county, to separate themselves from 
the general mass of the electors, select a candi- 
date, and agree to support that candidate. When 
we recollect the very great interest which the 
clergy had in the then pending election, and the 
crisis which they no doubt considered was im- 
minent, probably, it is a course which one 
wonld hare expected they would take upon 
the occasion. The objections to it are that it 
separates the clergy from the laity ; it exposes 
the formei to the imputation of what is called 
'clerical dictation.' It creates jealousy and 
uneasiness, and lays the foundation for the 
charge of undue influence ; and there is this 
quite certain, that it calls upon the judge who 
may have to determine the validity of the elec- 
tion, to Tiew with suspicion and criticise with 
vigilance the' course which the clergy may take 
in the contest. " 

In the County Tipperary case, Mr. Baron 
Hoghes, in his judgment, declared the respon- 
dent duly elected. As to the influence of 
Roman Catholic priests, he said : — 

^ A priest's true influence ought to be like a 
landlonVs true influence — springing from the 
same sources, mutual respect and regard, sym- 
pathy for troubles or losses, sound advice, gen- 
erous assistance, and kind remonstrance — and 
where these exist, a priest can exercise his just 
influence without denunciation, and the land- 
lord can use his just influence, without threat or 
riolence. A priest is entitled, as well as any 
other subject, to have his political opinions, 
and to exercise his legitimate influence legiti- 
mately. It is a mistake to suppose that on a 
man taking holy orders he ceases to be a citi- 
aen, or ceases to be clothed with all the privi- 
leges and rights of a citizen. But a priest has 
no privilege to violate or abuse the law. He 
has no right to interfere with the rights and 



privileges of other subjects. He may exercise 
his own privileges, but he must forbear in re- 
spect of others. It is also a mistake to suppose 
that every act of a priest is a spiritual one. An 
assault by a priest is simply an assault, and not 
priestly intimidation; and the assault of a 
priest can and ought to be resented, and prose- 
cuted and punished like any other individual. " 
In the Borough of Galway case, p. 200, Mr. 
Justice LawRon declared the election void on 
account of intimidation by the respondent and 
his agents. As to spiritual undue influence, he 
said : — « Undue influence, like other firauds of 
which it is only a species, must be established 
by evidence, and cannot be arrived at by con- 
jecture. I need not refer to authorities to 
establish what, in point of law, constitutes 
undue spiritual influence. The judgments of 
Mr. Justice Keogh in the Galway cases, and 
that of Mr. Justice Fitzgerald in the Longford 
case leave nothing to be aaid as to the law of the 

matter." 

Having now referred, I hope not at too 
great length, to the settled law as to what is 
undue influence, and what is not, I may just 
refer again in a general way to these charges 
taken altogether as completely justifying the 
language I used in describing them, when I 
said that a very great part of them charge 
things which undoubtedly could not constitute 
" undue influence " in the sense of the law. It 
was undoubtedly the right not only of the rev. 
gentlemen here impugned, but of every elector 
in the county, and the law makes no distinc- 
tion between the cloth, and the rest of the 
electors, to take any political side they chose : 
to denounce one party as the good one, and 
another as the bad one. It was their right to 
be earnest and vehement in the assertion of 
their opinions : to meet among themselves fas 
was done in the Longford case), and to agree as 
to what candidate they would support, and to 
support him by all the lawful means in their 
power. Up to the point at which we have 
arrived, I see nothing whatever to blame in 
the conduct of these gentlemen, and I 
know of no law even to prevent their allud- 
ing to the subject of a public election from 
their pulpits, if they see fit to do so. Mr. Lor- 
anger had a perfect right to send the letter, Mr. 
Robillard had a perfect right to carry itj and 
Mr. Champeau to receive and act on it ; but we 
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now come to the question : How did he act 
on it? He was within the law in supporting 
his favorite candidate ; but he could only do so 
by becoming his agent for that election, under 
the law, as it has been laid down. But the 
point is : What did he do as such agent ? Did 
he do something that the law characterizes as 
*' undue influence ? " or did he merely act 
within the law ? What he did can be stated in 
few words. It is distinctly proved by evidence 
that is unimpeached ; and it wastliis : Maxime 
Henault, of Berth ier, aged 54, swears to it. I 
take it word for word, question and answer, 
from his deposition :— 

Je ne suis point intdresaiS dans r6v(^nement de oe 
proems. 

Q.—Pondant lY'lection dont il est question en cett© 
cause, tenue en avril et en mai 1878, aves-vous eu oc- 
casion d'aller an prcabyttire do la paroisse de Berthier 
et de parler aveo le R^vd. Messire Champeau, card de 
oette paroisse, de la politique ou de cette Election en 
rapport avec la religion, et racontes-nous oe qui s'est 
pafi.s^ entre voua et lui h, ce sujet ? 

Ji.—Je suis all6 au presbytdre demander h. M. le 
curd pour pouvoir m'approcher des saorements, fairc 
mes Piques. 

^.— Qu'est-co qu*il vous a demands, d'abord. en vous 
disant bonjour ? 

/?.— Je suis entrd ; j'ai dit ; bonjour monsieur lo 
cur6, ildit: bonjour M. Hdnault. '11 m'ademandd: 
Comment vont les rouges ? J'ai dit : " ils vont assez 
bien, dans ce temps-ici, mais ils ont des difficult^s 
pour faire leurs P«lques, et je voudrais bien faire moa 
Paques comme je leg ai toiijours faitea depuis ma pre- 
miere communion." II me dit I^, dans cotte occaMton- 
Id, : pour quel parti avez-vous vot<5 ? J'ai dit ; j'ai tou- 
jours yot6 pour monsieur Sylvestre. II m'a dit : voilk 
une Election qui se pr6sente, TOterez-vous dans le 
m^me sens ? J'ai dit : oui. II m'a dit : " eh bien I pas 
de Pftques." J'ai dit : c est bien I je vous ai demand6 
ik faire mes PaquesJ'irai plutdt h confosso ailleura et 
je ferai mes Pdques- 

Here, then, we have one case presented, about 
which, if the law I have cited is to prevail, 
there ought to be no difficulty whatever. I do 
not now say that that law, as I have cited it, is 
to prevail, because before I can say so properly, 
I must consider what is said on the other side, 
and which is of very great interest and impor- 
tance indeed. I do not say that considered as a 
legal proposition those pretensions present any 
great difhculty ; but I do say that we have felt 
a very deep interest, notwithstanding previous 
well-known decisions, in hearing those preten- 
sions discussed as ably as they have been dis- 
cussed by the learned counsel on both sides. 
The answer that is made, is not now made for 



the first time. It is expressed to a great extent 
by the words " clerical immunity," and it main- 
tains that the acts of the clergy are cognizable 
only b\ their ecclesiastical superiors. The 
privileges of the Roman Catholic clergy and 
religion, it is said, were guaranteed by tho 
capitulation and the treaty, and therefore this 
freedom to exercise their religion is above the 
provisions of the election law, which is the law 
of the Parliament of this country, and which 
says that certain things on certain occasions 
are corrupt and illegal practices, and may have 
the effect of avoiding an election. I may say 
at once that we should not be averse to discus- 
sing once more a question that has been already 
pretty well discussed, and as far as the iacts of 
the present case would go, completely decided ; 
but in whatever way that question might be 
looked at^ I say without hesitation that it is 
no answer at all to the present charge. Either 
these acts, or rather this specific act which we 
are now upon in the instance of Mr. Champeau, 
was committed, as it is alleged to have been 
committed, or it was not. It is alleged to have 
been committed by an agent of a candidate at 
an election. That is either true, or it is not. 
If it is not true ; if there is no agency, then, 
of course, there is an end of the case at once ; 
but if there is in this instance proved agency 
(and we hold that there is), the act that would 
appear to be proved would not be the act of a 
priest, qud priest, but the act of an election 
agent who happened to be a priest. It is the 
ai't of the candidate done through the agency 
of another that is made the ground for asking 
that this election be set aside ; and if the agent 
can shield the candidate by saying that besides 
his agency for him he had other and distinct 
privileges of his own, besides the rights of the 
candidate, then obviously there would be an 
end of all freedom of election whatever ; for 
the candidate would in such a case only have 
to select clerical agents, and there would be an 
end of the matter. It is not for the acts of 
those who were acting independently of the 
candidate, but for the acts of those who are 
held by the law to have been his agents, that it 
is asked to set aside this election. Whether 
there be agency or not, then, this asserted pri- 
vilege extraneous to the agency is quite imma- 
terial, for if it exists extraneously to the agency, 
it cannot reach back to the candidate whose 
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acta are in reality now in question on the 
principle qui faeii per cUium faeit per $e. What 
the priest may do when acting entirely on his 
own behalf, and not as agent of a candidate in 
an election, is not now the question before the 
Court; but supposing any privilege from the 
o{>eration of the election law to exist in such a 
case at all, it can only exist for the priest indi- 
Tidually in the exercise of his sacred office, and 
he cannot give the benefit of it to a candidate 

00 as to shield him from the ordinary conse- 
quences of the acts of that candidate's agents. 
He cannot effectually assert his own individual 
privilege as the privilege of the candidate. 
Therefore, I should feel dif^posed to regard this 
question as quite immaterial, on the plainest 
logical grounds ; but if I did not so regard it, 

1 should still be of opinion that it is founded 
on an entire misapprehension of the facts of 
history, and an entire disregard of the authority 
of law as founded on the most explicit decisions. 
This is a question of law, and purely of law, 
apart from all other considerations. Specula- 
tively or philosophically, there might perhaps 
be difficulty in saying that of two co-existing 
but different obligations — the one of religious, 
and the other merely of legal force — ^the latter 
were to be preferred. As a question of law in 
a Court of Justice, however, there can be no 
qaestion about it. The privileges of clergy. 
men, of whatever denomination they may be, 
are subordinated to the law of the land ; allow, 
ing their freedom to any extent that they may 
be pleased to assert it, the question is not 
whether they have it, but what effect under a 
certain Statute the exercise of it is to have on 
an election. What is the limit, in all cases or 
in any case, of human law I decline to discuss. 
Its limit for ns is the limit of its plain expres- 
sion. We are its sworn officers : what it says 
plainly we must say that it says. I called upon 
the learned counsel for the defendant to say, as 
it is my habit to do, all that could be said on 
this subject, t.e., the perfect freedom of the 
Roman Catholic clergyman to profess and to 
practice his religion, and I heard with very 
great pleasure all that could be said on the 
•abject by one of the ablest men in the profes- 
•ion ; and I did so because I am persuaded such 
a habit is good and conducive to justice, as 
tending to extract all that can be said, and best 
•aid, Ij those most qualified to put it forcibly ; 



and I did so, also, because this particular sub. 
ject had made a deep impression on my mind, 
and I did not wish to dispose of it without, as 
it were, holding it in my hand, and looking at 
it on all sides, and finding out what stuff it is 
made of ; and I find out at last, that it is made 
of very good stuff indeed in itself, and for its 
own purposes ; but very flimsy stuff indeed when 
applied to infiuencc, or to carry elections, and 
to make them proper, free and valid proceedings 
under the human law that I administer. 1 do 
not deny, and indeed I put such a case to the 
respondent's counsel, that there may be in- 
stances in which, apart from the strict lines of 
law and logic within which this Court should 
act, it would be difficult to say that either priest 
or layman was using << undue influence," at 
least in an ordinary sense, merely because he 
should do some of the things which have been 
held, by the decisions in election cases, to con- 
stitute that offence. Take the case I put to 
the learned counsel — the extreme and improb- 
able case if you will — of a candidate pledged to 
bring in a bill to repeal the laws against theft 
or murder founded on the decalogue. It would 
surely not be thought by ordinary men that 
there was any << undue influence " in saying of 
such a candidate and his supporters, that both 
alike were risking their salvation. Yet, when 
it came to be looked at in the light of the 
statute, it might possibly be seen that it was 
legally "undue influence," because voting is 
an exercise of a political right protected by the 
Statute, and considered simply as a political 
right to be protected in his person, the voter 
has the power to vote as he pleases. The 
agent, therefore, might be quite right in his 
opinion, and quite wrong in asserting it at such 
a time and for such a purpose, because the law 
has said that at such a time the elector is to be 
left free to exercise his choice, and that there 
is a species of influence which it calls undue, 
and which does not appeal to the reason and 
judgment only, but to the most tremendous 
subjects of which the human mind is capable 
of receiving impressions. I agree, then, with 
the defendant's counsel in every word that has 
been ^id as to the granting of this religious 
liberty ; but I do not agree as to the effect of 
the grant. Those to whom it was granted were 
not put above the law, nor above the rest of 
their fellow-countrjrmen. It was a great and a 
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just act of State placing those who received the 
benefit on the same footing with respect 4o 
their religion as the other inhabitants of the 
country might occupy with respect to their's. 
B*it religions freedom and equality are one 
thing ; to establish the superiority of one order 
over another — an imperium in tmperto— would 
have been quite another. And after the series 
of cases on this subject, which it would now be 
mere pedantry to parade, with every desire and 
readiness to hear whatever could be said on 
either side, we might well have declined to 
reconsider the question whether the authority 
of the Sovereign of England can be exerted in 
her Courts over all her subjects in this country, 
without distinction, or whether there are some 
of them who can violate the Statute law of the 
land, and at the same time decline the jurisdic- 
tion of the ordinary tribunals. 

Called upon, then, to determine this election 
petition, we decide the case on this one single act 
— the first one we take up — of one of the gentle- 
men impugned, the Rev. Mr. Champeau. It is 
sufficient to determine the case as far as the valid- 
ity of the election is concerned ; and our duty 
calls upon us to go no further than that one case 
for that purpose. I have said it is sufficient. 
Under the decisions in the English cases cited, 
the matter is beyond doubt ; under the decisions 
here in our own country, the case has been de- 
clared with equal plainness on the point as to 
whether the act in question constitutes an 
undue influence. The cases were cited at the 
bar ; they are well known, and of course are 
binding on us as precedents*. There is only 
one which was not, I think, cited — at all events 
that part of it which 1 will now refer to. It is 
the Charlevoix case, in which the well-known 
and extremely able judgment of Mr. Justice 
Routhier was rendered. That learned judge 
held that he had no jurisdiction — a point on 
which the Supreme Court held a different 
opinion ; but as to undue influence and what 
will constitute it, the learned judge held pre- 
cisely what we are now holding, and his lan- 
guage is BO clear that I will permit myself to 
cite it : " Kn eff"et," says the learned judge (p. 
369 of the report), « pour qu'il y ait intimida- 
" tion, il faut que celui qui commet cctte 
" offense prive, ou menace de priver I'electeur 
(4 d'un bien dont il dispose. Or les sacrements 
" Bont des biens spiritueis dont le pr^tre dispose 



" suivant certaines regies que I'^glise lui a 
" tracees. Quand le prdtre refuse les sacrements 
<< k un electeur k cause de son vote, je com- 
<^ prends done qn'un juge qui se croit competent 
<< en mati^re spirituelle puisse dire qu'il y a 
« intimidation." The learned judge's doubt 
was about the power of the lay tribunal, not 
about the legal character of the act which is 
proved in this case. Since the judgment of the 
Supremo Court in that same case, we do not 
feel the difficulty which Mr. Justice Routhier 
felt about the jurisdiction, and we have no mis- 
giving as to the law and the reason of his 
description of the act. Now, as regards the 
other cases, though we are not called upon to 
pronounce upon them as regards the validity 
of the election, we have been obliged to look at 
them (and a very ^heavy labour it has been), 
with a view to satisfy ourselves not only of their 
real character in themselves, but also of the 
personal complicity of the respondent. We 
might, of course, proceed to apply these prin- 
ciples to the other cases, and to consider the 
evidence appropriate to each of them ; but we 
purposely abstain from doing so. Though we 
have been obliged to examine and consider all 
these charges, and all the evidence, we think 
we are not called upon to discuss them at 
length. We merely say that, with the excep- 
tion of the Rev. Mr. Loranger, we consider 
undue influence and intimidation to be clearly 
proved in all the cases ; and, of course, for the 
purpose of applying the law to this case, one 
single case is as good as a thousand. In de- 
clining, then, to go further into these charges 
as unnecessary for the determination of the case 
before us, we will merely say that in none of 
them, including the charge already disposed of, 
do we see any sufficient or convincing evidence 
of the respondent's personal complicity with 
any of those acts. For the same reasons, it 
becomes quite unnecessary to consider the 
motion to reject evidence. The case is disposed 
of without reference to the evidence that was 
objected to by the respondent; therefore, the 
petitioners have no interest in having the evi- 
dence allowed, nor the respondent in getting it 
rejected. It only remains to say that we avoid 

'the election on the ground of undue influence 
and intimidation practised by agents. 

Election annulled. 

Qermain j* Co., for petitioners. 

M. Mathieu for respondent 



THE LEGAL NEWS. 



15 



COUKT OF QUEEN'8 BENCH. 

Montreal, Dec. 21, 1880. 

Sir A. A. DoBiON, C.J., Monk, Rams at, Cross, 

Baby, JJ. 

Kami (plff. below), Appellant, and Wriout 
et aJ. (defts. below), Respondents. 

Contract — Partnership interest. 

The appeal was from the judgment of the 
Superior Court, Montreal, Johnson, J., Sept. 30, 
1878, dismissing the appellant's actio i. See 
1 Legal News, p. 482, for the judgment of the 
Superior Court. 

Rams AT, J. I hope this case is a peculiar 
one. It is certainly interesting in a sense, for 
it has all the machinery of a sensational novel — 
plot and counterplot. The Harbor Commis- 
sioners of Quebec, having extensive works to 
do, advertised for tenders. With official preci- 
sion, the full details were set forth in the adver- 
tisement ; the day and very hour in which the 
sealed tenders should be sent in were specified. 
Nothing could look more fair and above board, 
bat at the very moment that all this was going 
on, it wan perfectly known in certain circles in 
Quebec that Mr. Peters was to get the work. 
AmoDi? those who were aware of this were the 
respondents in this case, and in the afternoon 
of the day on which the tenders were lodged, 
that is on the first of February, 1877, they 
divulged to Mr. Peters the rate they had charged 
for dredging. This, of course, is denied, but 
there is no escape from the conclusion as to 
what muflt have taken place by the result. 
First, it is admitted that prices were given. 
Secondly, immediately afterwards the Harbor 
Commissioners asked for supplementary tenders. 
Peters tendered anew ; Moore, Wright & Co. 
tendered anew ; and the contract which was 
really executed was in fiivor of Peters, Moore 
and Wright. We are now asked to believe 
that there was no connivance between the Har. 
bor Commission and Peters ; that Moore k 
Wright, not being able to obtain the whole 
contract for Moore, Wright k Co., were per- 
fectly entitled to take a sub-contract from 
Peters, and that that was all they had done, 
and that the contract had really been accorded 
to Peters, and that their names had been in- 
serted afterward, when the formal document 



had been drawn up, as a matter of convenience, 
and that, in eff'ect, thvy had only to do with a 
portion of the contract. 

If this extraordinary and improbable story 
were true, it seems to me that it would not 
mend the matter, so far a8 the respondents are 
concerned. They evidently were the agents in 
this transaction of their co-piirtners, and they 
couldn't make a contract as to any portion of 
these works behind their partners' backs, and 
therefore they are obliged to render an account 
of their gains on this contract for one share to 
the appellant. 

They might have been coerced to this by 
one action to account after the whole work was 
done,or by periodical actions during the progress 
of the work. The appellant has taken the leabt 
advantageous course for himself^ probably be- 
cause he did not wish to be involved in tedious 
litigation, and so he has rendered the proof of 
his case rather difficult. The Court has assessed 
his damages at $2,500. In this judgment I 
concur, as I think there is some evidence to 
show that the appellant's share of the gain 
would have been at least as great as this. I 
may add, on the question of Moore k Wright's 
liability, that during the whole period of the 
negotiations with Peters they were entertaining 
Kane k Macdonald with the idea that they 
were acting for them. When the new t(;nderj 
were called for, they called it a fraud, said it 
was « too thin to wash," and that they would 
<< warm " some one, probably << that engineer " 
at Quebec. In reality, they had provided a 
warm place for themHclves, by getting two 
thirds of the contract with Peters, instead of 
one-half with Kane k Macdonald. After the 
bargain with Peters was complete, they went 
through the farce of tendering Kane k Macdon- 
ald a share in their contract ; and when they 
wrote to accept, they answered they had made 
other arrangements. What these other arrange- 
ments were has never been disclosed, aud it is 
not of much matter to anybody what they say 
on the subject. Their conduct shows the 
grossest bad faith, and I only regret there is 
not sufficient evidence to enable the Court to 
make them pay more sharply than they will 
have to do under this judgment. 

The judgment is as follows : — 

<< Considering that it is proved that the ap- 
pellant, the respondents, and Angus P. McDon- 
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aid mentioned in the plaintifiTs declaration, 
associated themselves together at Montreal in 
January, 1877, for the purpose of tendering for 
the execution of certain public works at the 
mouth of the St. Charles River, in the Harbor 
of Quebec; that they did so tender for said 
work, and also made a supplementary tender 
for the same work, and it was contc^mplated by 
them, understood and agreed that they should 
be jointly interested not only in the profits of 
the entire work, but in such portion of it as 
could be secured, either directly or by sub- 
contract ; 

« And considering that the respondents after- 
wards, in violation of tbeir obligations and in 
fraud of the rights of the appellant, procured 
the contract for the execution of a large pro- 
portion of said works, in conjunction with one 
Simon Peteis, of the City of Quebec, contractor, 
in the profits of which the appellant has a 
right to participate as regards the respondents ; 

*< And considering that the respondents, after 
they had secured, in conjunction with the said 
Peters, the contract for the construction of a 
large proportion of said works, offered the ap- 
pellant and the said Angus P. McDonald a 
share in said contract, which they agreed to 
accept, but the respondents afterwards refused 
to fulfil their said offer ; 

<< And considering that it is proved that said 
contract so secured by respondents was of great 
value, and that the appellant is entitled to one- 
fourth of the profits of said contract, which re- 
spondents have refused to allow him ; 

"And considering that the appellant by 
reason of the premises has suffered damage to 
the amount of $2,500 ; 

" And considering that there is error in the 
judgment rendered by the Superior Court on 
the 30th day of September, 1878 ; 

" This Court doth reverse and cancel the said 
judgment of the 30th September, 1878, and 
proceeding to render the judgment which the 
said Superior Court should have rendered, doth 
condemn the respondents to pay to the appel- 
lant the said sum of $2,600 as and for his 
damages in the premises, with interest from 
this date, and the costs as well those incurred 
in the court below as on the present appeal." 

Judgment reversed. 

Girauard ^ Co. for appellant. 

Bethune j* Bethune for respondent. 



RECENT U, 8. DECISIONS. 

Common Carrier — RighU of Expreu Companies 
on Eailroada. — A railroad company cannot^ 
directly or indirectly, trammel or destroy ex- 
press enterprises by excluding express com- 
^Minies from its lines, or fettering them with 
unjust regulations or unfair discriminations. 
Nor can it assume to itsell the exclusive right 
of carrying on the express business over its 
own lines. — Southern Expret* Co. v. Louisville j* 
Nashville R.R. Co.y Tennessee, Western District, 
Nov., 1880. 

Crim. Con. — Z>aina^e«.—- Damages for criminal 
conversation with plaintiff^s wife may be miti- 
gated by proof of her consent. Whether she 
yielded only to importunity or threw herself in 
the way of her paramour is material. —Ferguson 
V. SmelherSf Supreme Court, Indiana, Nov. 24, 
1880. 



GENERAL NOTES. 



Mr. Justice Strong, at tbea«e of 72, has retired from 
the bench of the Supreme Court of the United Statec. 
Judire Strong first served ten years as Chief Justice of 
Pennsylvania, and subsequently ten years in the U-S. 
Supreme Court, lie is now entitled to his salary of 
$10,000 per annum for life. 

The London Late Journal says : " The other day a 
learned gentleman of somewhat persistent eloquence, 
who was employed in an appeal against a decision of 
Vioe-Chancellor Malins, informed the Court of Appeal 
that in the argument below the Vioe-Chanoellor 
' stopped ' him. * Indeed I' said the Master of the 
Rolls; 'how did the V ice-Chancellor ever manage 
that?'" 

The Central Law JoHmal,reternng to the rights of 
check-holders and payees of unaccepted drafbt, says: 
" The courts of the United States, England, Massa- 
chusettS) Pennsylvania, Louisiana, and New York 
maintain that the holder of neither of these instru- 
menta can sue the drawee before acceptance, wnile 
the courts of South Carolina, Illinois, Iowa, Kentucky, 
and Missouri hold that check-holders can maintain 
such suit against the bank or banker, whether the 
amount of the check is the whole or a part of the sum 
on deposit in favor of the drawer." 

Wilh'am Wait, a law writer of note, died of con- 
sumption at his residence in Johnstown, N.Y., Dec. 
2). Mr. Wait is the author of several works of im- 
portance, including ** Wait's Law and Practice," a 
*• Dige.st of the New York Reports," '* Supreme Court 
Pnictice," aud lastly, "Actions and Defences," in 
seven v> luniei, a work which, it is said, has hod an 
immense sale in every State in the Union. In the 
preparation of these voluminous works, the author 
overtasked his powers and contracted the disease 
which has out short his days. He leaves a fortune of 
$100/KX) derived from the sale of his books. 



THE LEGAL NEWS. 



17 



She gegal ^iws. 



Vol. IV. JANUARY 15, 1881. No. 3. 

DISCHARGE OF JURY ON TRIAL 
FOR FELONY. 

One result of the establishment of the Legal 
News has been that the decisions of our Quebec 
Courts, instead of never being heard of outside 
of the Province, as formerly, are now widely 
copied and circulated by our exchanges in the 
United States and Ontario, and the rulings on 
questions of general interest and importance 
are thus becoming well known to the profession 
it laiige. We take this in itself to be no incon- 
siderable advantage, for our Judges have thus 
the hope of more than local fame to animate 
them, and the criticism which may occasionally 
follow cannot have other than a wholesome 
influence. Among the numerous cases which 
have thus been rendered accessible to the legal 
world is Jonft v. Reg.y 3 Legal News, 309, with 
reference to the discharge of juries before ver- 
dict. The Criminal Law Magazine^ in reproduc- 
ing this report, appends an interesting note, a 
portion of which we extract :^ 

*<The allusion of Mr. Justice Bamsay, In his 
opinion in this case, to that portion of the fifth 
amendment to the constitution of the United 
States, which has been incorporated into nearly 
all of the state constitutions, and which de- 
clares, ' nor shall any person be subject, for the 
same offence, to be twice put in jeopardy of life 
or limb,' suggests an inquiry as to the con- 
struction given to that expression of the consti- 
tution by the American courts. The cases in 
which this subject has been discussed, extracts 
from some of which are given below, show a 
decided conflict of opinion as to the proper in- 
terpretation of the phrase < twice in jeopardy.' 
Uauy of the authorities, and particularly the 
United States courts, hold that it cannot be 
considered to mean more than the common law 
plea of aulr^oit aequitj and that it was placed 
in the constitution for the purpose of making 
more emphatic the right of the citizen to be 
secuze from a second trial for the same offence ; 
while othexB contend that unless it was the in- 
tuition to go farther than the common law 



maxim, the constitutional expression would be 
useless. 

" The case of People v. OoodwiUf 18 Johns. 
(N.Y.) 187, decided in 1820, was upon an in- 
dictment for manslaughter, where the jury had 
been discharged I>ecau8e they were unable to 
agree. Spencer, C.J., who delivered the opinion 
of the Court, says : * What is the meaning of 
the rule that no person shall be subject, for the 
same offence, to be twice put in jeopardy of 
life or limb? Upon the fullest consideration 
which I have been able to bestow on the sub- 
ject, I am satisfied that it means no more than 
this : that no man shall be twice tried for the 
same offence.' . After discussing the 

question whether the discharge of the jury 
amounted to an acquittal, and holding that it 
did not, and that the power to discharge existed 
in cases of extreme necessity, whether upon a 
trial for felony or for misdemeanor, and that 
such a case of necessity arose where the jury 
might be presumed as never likely to agree, 
the Chief Justice continues : < Much stress has 
been placed on the fact that the defendant was 
in jeopardy during the time the jury were deli- 
berating. It is true that his situation was cri- 
tical, and there was, as regards him, danger 
that the jury might agree on a verdict of 
guilty ; but, in a legal sense, he was not in 
jeopardy, so that it would exonerate him from 
another trial. He was not tried for .the offence 
imputed to him. To render the trial complete 
and perfect, there should have been a verdict, 
either for or against him. A literal observance 
of the constitutional provision would extend to 
and embrace those cases where, by the visita- 
tion of God, one of the jurors should either .die, 
or become utterly unable to proceed in the 
trial.' 

*< This view of the effect of the constitutional 
provision is generally concurred in by the 
United States Courts. In 1823, the question 
arose in the case of OniUd Statet v. Haskell} 
4 Wash. C.C. 402. The jury in that case were 
discharged after having been kept together 
three days, there being no prospect of theis 
agreeing, and the Court being satisfied of the 
insanity of one of the jurymen. The indict- 
ment was for a capital ofience. Washington, 
J., says: <But it is contended that although 
the Court may discharge in cases of mis- 
demeanor, they have no such authority in 
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capital cases ; and the fifth amendment to the 
constitution of the United States is relied upon 
as justifying the distinction. We think other, 
wise, because we are clearly of opinion that the 
jeopardy spoken of in this article can be inter- 
preted to mean nothing short of the acquittal 
or conviction of the prisoner, and the judgment 
of the Court thereupon. This was the mean- 
ing affixed to the expression by the common 
law, notwithstanding some loose expressions 
to be found in some elementary treatises, or in 
the opinions of some judges, which would seem 
to intimate a different opinion.' 

" In UniUd Slates ▼. PereZf 9 Wheat. §89, the 
jury, being unable to agree, were discharged by 
the Court from giving any verdict upon an 
indictment for a capital offence, without the 
consent of the prisoner, or of the attorney for 
the United States. Mr. Justice Story, who 
delivered the opinion of the Court, held that the 
fiBu;ts were no bar to a future trial ; that the law 
gave to Courts the power to discharge a jury 
from giving a verdict whenever the act was 
numifestly necessary, or the ends of public 
justice would otherwise be defeated." 



COUNSEL FEES. 

In the case of Doutre v. The Queen^ a claim 
against the Dominion Qovernment for profes- 
sional services rendered as counsel before the 
Fisheries Commission, (referred to in 3 Legal 
Newtf p. 297), judgment was rendered by Mr. 
Justice Foumier, in the Exchequer Court, on 
the 12th inst. The Court fixes the remunera- 
tion of Mr. Dontre at $50 per day for fees, and 
$20 per day for expenses, making $70 per day 
for the 240 days over which the engagement 
extended. This estimate, which is somewhat 
less than the sum Mr. Doutre demanded, will 
probably be held not extravagant. The Albany 
Law Joumalf in reference to the figures men- 
tioned in the Leff<d Newt (vol. 3, p. 297), re- 
marked: — "These amounts seem large, no 
" doubt, but they are by no means unprecedent- 
Med in this countiy. There are a number of 
** counsel in the city of New York who com- 
u mand $260 a day." 



bre et dont il sera bientdt donnd communication ma 
public par T^pisoopnt, oondamne le bill relatif aax 
mari&ges de beaax-frdres et boUes-soears, prteent^ 
par M. Giroaard k la Uerni^re seision. Noiu orojoni 
qu'en face de cette condamnation, M. Qirouard, dont 
lo8 intentions, du restCf n'oat jamais 6t6 mises en 
doute par les autorit^s religiouses, a d^id6 de ne 
plus presenter ce bill." 

The bill was so favorably received last Setr- 
sion, and has been so warmly supported in 
various quarters, that it is not improbable that 
it will be adopted by some other member, and 
be again pressed upon the attention of Parlia- 
ment. 



THE MARRIAGE RILL. 

The following appears in La Minerve of Wed- 
nesday last : — 

** Vne ddoiiion du Saint-SidgOi en date da 7 noFam- 



BAR EXAMINATIONS. 

The half-yearly examinations, which were 
held at Montreal during the past week, ended 
on Wednesday with the following result : — 

Admittrd to f^aciice : — Henry B. Ilammond, Pierre 
R. Goyette, Chas. Lemoyne de Martigny, Andr6 Cher- 
rier, Albert Wm. Atwater, Joseph P. Cooke, Eog^oe 
Lafleur, Alfred de Beaumont, (1. A. XXuffhei, Wm. 
Presoott Sharp. 

Admitted to Sludv '^Wilfred Meroier, Joseph L> 
Gooin. R6n^ Daigle* Godfrey Coffin, Charles de 
Bellefeoille Maodonald, Charles Gratton, Henri Le- 
tondal, Alfred Bach'ind, Mathias {TeUier. Edouard 
Bauset, Glaus Therien, Horace A. Hutohins, Wilfred 
Edmond Lossier, Arthur MoConnell. 



NOTES OF EXCHANGES. 

Tm Southern LawRbvibw— 8t. Louis. The 

December -January number of this Beview 
comes with an unusually interesting budget of 
articles. « Power of Municipal Corporations to 
Borrow Money," « Expert Evidence," and 
« Modern Legislation touching Marital Rights," 
are among the subjects discussed. 

Thk Amiricajt Law Rbvikw — Boston. — The 
last two numbers contain an article by Mr. J. B. 
Thayer, treating very fully BedingJUlcPe case, 
and the subject of declarations as part of the 
ret getta (the author prefers the singular). 

Thi Cruomal Law Magazutb — Jersey City 

This new bi-monthly has completed its first year, 
and has well sustained throughout the reputation 
which the opening number secured. A leading 
article on <* Conflict of Criminal Laws, " from 
the pen of Francis Wharton, LL.D., appeared 
in the November issue. 

Thi Cahadiah Law Tuns — Toronto This 

is a new monthly publication, established by 
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Carswell& Co., «to endeavor to meet the views 
*< of a large number of the Ontario Bar outside 
** of Toronto," and the publishers hope that it 
^ may serve as a medium of communication be- 
^ tween the centre of administration and the 
** outer counties, as well as between the outer 
^ counties themselves. " The first number has 
the general features of a Review, containing 
two contributed articles, with a digest of recent 
criminal cases, and other matter. The editors 
are perhaps Over-sanguine in looking " to the 
^ profession at large for their leading articles, " 
for the number of competent writers who can 
afibrd the time for such labor is not large in 
the Canadian profession, and several attempts 
to establish a Review, that promised well, have 
not been sustained in consequence. The first 
number, however, opens auspiciously with a 
valuable article on the Law of Allegiance in 
Gmada, by Mr. T. Hodgins, Q.C., followed by a 
second, also interesting, by Mr. A. H. Marsh, en- 
titled " Does a Power to Sell imply a Power to 
Mortgage ? " The Law Time% is also to contain 
Dotefl of the current decisions of the Ontario 
Courts, the first part of which has just been 
issued. We must add that the typography and 
general appearance of the number are creditable 
to the publishers, and we trust the enterprise 
may have the success it merits. 

Thb Casada Law Journal ^ Toronto.^A 
new series of the Law Journal has been com- 
menced this month, and, perhaps inspired by 
the advent of its new competitor the Timet^ it 
is to appear fortnightly instead of monthly. 
The changes effected in our Ontario contem- 
porary are a vast improvement, and it evidently 
means to hold its ground. 

VlCK'slLLUSTBATaD MONTHLT MaOAZINI, Roch- 

ester, 14 .T. — One of the most charming and 
healthful recreations in which a tired lawyer 
can indulge is the culture of plants, and no 
more entertaining companion in the pursuit 
can be found than Mr. Vick's beautiful little 
magazine. Its cheerful and enlivening articles 
irill speedily awaken enthusiasm in the coldest 
student of the flowery world. The numerous 
and elegant illustrations show very forcibly the 
strides which botanical science has beeii taking 
in recent years. 



NOTES OF GASES. 

COURT OF QUEEN'S BENCH. 

MoNTBiAL, Nov. 19, 1880. 

Sib a. A. Dorioh, C. J., Move, Baicsav, Cross, 

Basis JJ. 

La Banqdi Villi Marii (plff. below), Appellant, 
and PBiMiAn (deft, below), Respondent. 

Promiiiory Note — AltertUion after endor§emeni, 

Heldy where a promitaory note bore on iti /aee a 
manifest alteration of date^ that the holder, who 
had discounted the note for the maker, eould 
not recover Jrom the endorser, without showing 
either that the alteration was made before the 
endorsation, or, that it was made with the en- 
dorsefs consent. 

The question was as to a note for $200, made 
by one Charland, endorsed by the respondent, 
and discounted by the appellant for Charland. 

The respondent pleaded, as to this note, that 
when he endorsed it (for Charland 's accommo- 
dation), it was dated March 6, 1877, and that the 
date had subsequently been altered to April 9, 
1877, without his knowledge or consent. 

The action was dismissed (so fi&r as this note 
was concerned) by the Superior Court, district 
of Richelieu, Loranger, J., Dec. 16, 1878. The 
judgment was as follows :— - 

*< La cour 

« Consid^rant qu'il est en preuve que depuis 
I'endossement du ddfendeur, appos6 sur le billet 
promissoire en second lieu all6gu6 par la de- 
manderesse, et en vertu duquel elle reclame du 
dit dcfendeur la somme de $200, montant du 
dit billet, $2.66 coOt du protdt d'icelui, intirdt 
6chu sur le dit montant^ ce billet a 6t6 alt6r6 ; 
que quand 11 a 6t6 endo8s6, il 6tait dat6 du cinq 
mars, 1877 j quUl a et^ alt^r6 en substituant k 
cette date celle du 9 avril, 1877, et ce, sans la 
connaissance et le consentement du dit dcfen- 
deur; ...... a dSboute et d^boute la deman- 

deresse du surplus de la demande, avec d6pens, 
Ac." 

Rams AT, J. I think this Judgment is correct. 
The pretention of the appellant seems to be 
that the presumption of law is that the endorsa- 
tion of a promissory note is made after the 
signature of the drawer, and that it being proved 
that the signature of the drawer was affixed 
after a manifest alteration of the date, the pre- 
sumption still subsist^ and in the absence of 
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any evidence binds the endorser to a third party 
in good faith. I readily admit that the endorsa- 
tion is presumed, in absence of evidencei to 
follow and not precede the signature of the 
endorser. This presumption would be complete 
in the present case if the endorser had obtained 
the discount, but it is very slight where the 
endorsation is for credit as in this case. (See 
evidence of Paqiiin, p. 1 1 appellant's factum, 
line 21.) I think that there being a visible 
alteration on the face of the bill, it was for the 
appellant, before taking it from the drawer, to 
enquire how this apparent alteration occurred^ 
and whether with the consent of the endorser 
or not. By not doing so the Bank is open to 
the reproach of negligence, and therefore the 
Bank cannot claim any exceptional favor on 
the ground of good faith. The appellant, 
therefore, was under the necessity of showing, 
when challenged, that the bill, visibly altered, 
and the alteration in no way authenticated, had 
been altered either before the signature of the 
party not producing it or with his consent. The 
appellant has not done so. Taylor on Ev., 
Nos. 1616, 1624, 1626. I should attach little or 
no importance to Charland's testimony uncorro- 
borated, for he joined in the fraud of altering 
the bill after signature, if it was contradicted. 
But it is not and I don't think it was necessary. 

Judgment confirmed. 

TVtidelf DeMoniigny ^ Charbonneauy for Appel- 
lant. 

Adolphe Oermaitif Counsel. 

L. A. McConvilU and Loranger <f Co. for 
Respondent. 



COURT OP QUEEN'S BENCH. 

MoNTKKAL, Nov. 24, 1880. 

Sir a. a. Dorion, C. J., Mohk, Ramsat, Cross, 

Babt, JJ. . 

Martin (plff. below). Appellant, and Pouliv 
(deft, below), Respondent. 

Composition — Secret payment qf amount in exuss 
of eompofition rate — Endorser. 

Held, thai the endorser qf composition notes is not 
discharged from liability thereon by the mere 
/act that the compounding creditors have secretly 
stipulated with the debtor that he shall pay them 
an amount in excess qf the composition rate^ as 
the condition of their consent to the composition; 
and especially where the endorser^ as the 



consideration of' his endorsement, obtained a 
transfer of the insolvent's entire itoek-in^rade 
and assets which he still retained when sued on 
the composition notes. But the endorser is en- 
titled to a deduction of all sums that the creditor 
has received in excess of the composition notes. 

The appeal was from a judgment of the Su- 
perior Court, Montreal, Papineau, J., Dec. 19, 
1877, dismissing the appellant's action. 

The appellant sued on two promisi'ory notes 
amounting to $2,418.68, secured by obligation 
and hypothec of date, April 27, 1876. 

The plea set up that the notes were signed 
by the defendant (respondent) under a deed of 
April 27, 1876, which deed was executed to 
secure to plainti£f payment of two composition 
notes of one Mas86, endorsed by defendant, also, 
of a note for $500 signed by Massd and endorsed 
by defendant; and, lastly, of a note for $100 
signed by MassS alone. The circumstances 
under which these notes were made were alleged 
to bo as follows : — 

In May, 1875, Masse was in business at 
Richelieu, in the district of St. ilyacinthe. 
Being then insolvent, he asked appellant, a 
creditor, to aid him in obtaining his creditors' 
consent to a composition. The appellant con- 
sented, on condition that Mass6 would gi^ 
him a mortgage for $5,374.11, pay him a bonus 
of $600. and hand over to him a lot of bats and 
a sewing machine, valued at $250. On these 
terms, the appellant agreed to sign an agree- 
ment of composition at 50 cents in the dollar, 
and to help him to obtain the signature and 
consent of his other creditors. Masse accepted 
the terms and gave a mortgage accordingly, 
bearing date, May 20, 1875. The other credi- 
tors accepted the composition, but Mass^ was 
obliged to promise some of them a bonus and 
to give them his personal notes for the remain- 
ing 60 cents in order to obtain their signatures. 
The composition agreement, of date July 27, 
1875, was in these terms : — 

<' Nous sous8ign6s, creanoiers de H. E. Mass^, 
marchand du village de Richelieu, acceptons 
50 centins dans la piastre pour le montant de 
nos dettes respectives, payables en paiements 
cgaus, 2i 4, 8 et 12 mois, avec endosseur h notre 
approbation, et lui donnons en consequence une 
dScharge g6n6rale et finale pour la balance." 

The appellant signed for the amount of his 
obligation, $5,377.11, "Sans prejudice \ une 
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hjpoth^tie qae nous tenons.'' Massd then 
AppUed to the respondent, a friend of his, to 
obtain his endorsation of the composition notes* 
The latter agreed to endorse, if Mass^ would 
gire him a mortgage to cover his endorsation, 
and also transfer his stock-in-trade and assets 
to him. This Mass6 did by deed of Aug. 11, 

1875, and on the same day the appellant 
transferred to the respondent his obligation of 
Kaj 20, 1875, which had neyer been registered 
and which ^was worthless, as Mass^'s property 
was already hypothecated to its full ralue. At 
the same time the appellant and MassS, having 
led the respondent to believe that the appellant 
had made advances of goods to Mass^, induced 
the respondent to endorse a new note for $500, 
and MassS also gave the appellant his own note 
for $100. 

In 1876, filass^ having become an insolvent 
under the Insolvent Act of 1875, the appellant 
claimed the entire amount of his debt, without 
reducing it as per composition of July 27, 1875, 
snd baaed his claim on the old notes which he 
had retained in his possession. Masse, before 
his insolvency, had paid the first of the composi- 
tion notes, but when payment of the second 
notes was demanded, the respondent, who was 
ignorant that notes had been given by Masse in 
excess of the composition, asked for delay, and 
in consideration of obtaining such delay gave an 
obligation and mortgage bearing date April 27, 

1876, to secure the last two composition note^^', 
as well as the note of $500 and that of $100. 

The re«pondent*s pretention was that the 
composition agreement of July 27, 1875, was 
simulated and fraudalent, and therefore the 
obligation of April 27, 1876, was made in error, 
and was null and void. 

The appellant denied the charge of fraud, and 
declared that he had accepted the composition 
without prejudice to the collateral security 
which he held, consisting of a mortgage and 
other securities. 

The judgment of the Court below was as 
follows : • 

" La Cour, etc... 

*'Con8id4rantque le d6fendeur a prouvd les 
principaux all6gu£s de son plaidoyer, et sp^cia- 
lement, qu'il est prouv6 que le 20 mai 1875, le 
denumdeur s'est rendu au village de Bichelieu 
chea le nomm6 H. E. Mass^, marchand, alors re- 
tenu depois ciuq mois k sa maison par maladie ; 



<^ Consid^rant qull est prouvd que le deman- 
deur avait alors raison de croire que le dit H. 
fi. Mass6 6tait incapable de faire honneur h ses 
engagements, vli qu'il avait depuis quelque 
temps, cess6 de les rencontrer envers le deman- 
deur, et que ce dernier savait que d'autres 
cr^anciers du dit Mass6 se plaignaient de lui 
sous ce rapport ; 

'< Consid6rant que le dit jour, 20 mai 1876, le 
demandeur s'est fait consentir une obligation 
par ledit Masse pour la somme de $6,377.11 de- 
vant Mtre. D.D. Bessette, notaire, la dite som- 
me etant pour les di verses sommes d'argent taut 
6chues que non-^chues, alors dues par le dit H. 
E. Ma8s6 au demandeur ; 

" Ciinsideront qu'il a 6t6 entendu entre le dit 
Mass6 et le dit demandeur, que ce dernier aide- 
rait le dit Mass6, k raison de cette obligation, 
dans le cas oh le dit Massd fiiil limit on ferait 
une composition ; 

" Consid6rant qu'il a 6t6 prouv6 qu'il a 6t6 
question entre le dit MasB6 et le dit demandeur, 
de laisser eoouler une periode de trente jours, 
apr^s la date de cette obligation, afin de la ren- 
dre valable ; 

*< Gonsid^rant que, lors de la passation de la 
dite obligation, le dit Mass6 s'est engag6 k en- 
voyer au demandeur, en sus de la crdance de ce 
dernier, quelques centaines de douzaines de cha- 
peaux et un mouUn k coudre, qui n'avaient 
pas 6te achet^s du demandeur, et que de fait il 
les a envoyes au dit demandeur quelque temps 
apr^s ; 

" Consid^rant qu'& la connaissance et sugges- 
tion du dit demandeur, suivant le temoignage 
du dit Mass^ corrobor6 par le t6moin Turgeou, 
com mis du demandeur, et par les aveux de ce 
dernier, les dits chapeaux et moulin ^ coudre 
out etS envoyes au demandeur et re9us par lui 
d'une manidre d6toum^, etparl'entremise d'un 
nomm6 Chaput qui n'avait rien k faire avec le 
magasin du demandeur ; 

/< Considerant que, en effet, pen de temps apr^s 
la dite periode de trente jours ecoulSe depuis la 
date de la dito obligation du 20 mai 1875, sa- 
voir, entre le commencement et le 27 du mois 
de juillet de la mSme annte, le dit H. E. Masse, 
aide du demandeur, est entr^ en n^gociation avec 
ses creanciers pour en obtenir une d6charge, et 
qu'il en a, de fait, obtenu un acte de composition 
et decharge, k raison de dix chelins dans le 
louis ; f 
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<< Oonsid^rant que le ou vers le 27 de juillet 
1875, le demandeur a, de fait, signe le dit acte 
de composition h. raison de dix chelins dans le 
louis sur tout le montant de sa cr^ance, sans en 
avoir deduit la valeur des dits chapeaux et 
moulin A coudre*qu'il avait alors re(;u8, au lieu 
et place d'argent que le dit Mass6 lui avait pro- 
mis, mais ne lui avait pas donn6 ; 

" Gonsid^rant qu'il est prouv6 que le dit de- 
mandeur a obtenu du dit Massg la promesse 
d'une somme de $600, en sus des billets que ce 
dernier devait donner au demandeur pour ren- 
contrer le montant de sa composition h dix 
chelins dans le louis comme susdit ; 

"Consid^rant qu'il est prouv6 que le deman- 
deur et le dit Masse ont tromp6 le d^fendeur 
pour lui &ire endosser un billet du dit Masse 
en faveur du demandeur pour $500 sur cette 
somme de $600, et que le dit MassS a donn6 
au demandeur son billet, non endoss^, pour les 
autres $100 ; ^ 

"Consid^rant que le temoig^age du dit 
Mas86 relativement k ces $500 et $100 est cor- 
roborS par les aveux, reticences et contradic- 
tions du demandeur sur le mdme sqjet ; 

« Consid6rant qu'il est prouv6 par le tSmoig- 
nage du notaire Garand, corrobor6 par le 
demandeur, que la dite composition, le con- 
sentement donn6 aux dits billets de composition 
etde fi&veur,et le transport fait par le demandeur 
de sa dite obligation au dSfendeur, le onzi6me 
jour d'Aout 1875 dovant le dit Mtre Garand, 
Notaire, n'6taient que diverses parties d'une 
seule et m6me transaction et affaire, et que, 
d'apr^s les circonstances prouv^es, la dite somme 
de $600, comprise dans les dits billets de $500 
et de $100, qui sembleraient avoir 6t6 la consi- 
deration du transport fait au d^fendeur le onse 
d'Aout 1875 de I'obligation susdite du 20 de 
mai pr6c6dent, n'^tait r^ellement qu'une 
partie des avantages faits au demandeur par le 
dit Mas86 pour obtenir son consentement k la 
dite composition ; 

" Gonsid^rant qu'il est prouv6 que plusieurs 
des cr^anciers du dit Mass^ qui ont sign^ le dit 
acte de composition et d^charge, ont obtenu, 
pour ce faire, des billets de iaveur du dit Mass^ 
etqu'ils en ont mdme re^u de 1' argent en paie- 
ment de partie de ces billets de faveur ; 

<< Gonsid^rant que les cr6anciers du dit MassS 
et nommement, le demandeur, n'ont pas donn6 
an consentement llbre et d6sint6res86 k la dite 



composition et ddcharge, mais que ce consente- 
ment a et6 obtenu au moyen de valeurs donates 
et de valeurs promises par le dit Mass^, k I'insu 
iu d6fendeur, aux dits cr^anciers et au deman- 
deur en particulier ; 

" Gonsiderant que le consentement du d6fen- 
deur k I'endossement du dit billet de $500, k 
6te obtenu par la tromperie du dit Masse, aide 
du dit demandeur ; 

" Gonsiderant qu*il est prouv^ par les aveux 
du demandeur.^que les billets qui font la b&se 
de Paction en cette cause comprennent le 
montant restS dd sur les billets de composition 
consentis par le dit Masse au demandeur, le dit 
billet de $500 et le dit billet de $100 avec les 
interdts calculus sur iceux ; et que ces billets 
sont ceux donnas en execution des conventions 
contenues dans I'acte de creation d*hypoth&que 
du 27 avril, 1876, en question dans cette cause; 

<' Gonsiderant que le demandeur, tout en 
fiisant la dite composition, avait garde ses 
titres de creance originaire et que, sur la fail- 
lite subsequente du dit Masse, il a produit sa re- 
clamation contre la succession de ce dernier, 
comprenant, comme il le dit, les anciens et les 
nouveaux billets, deduction faite du prix des 
chapeaux en question ; 

t< Gonsiderant que la dite composition du dit 
Masse avec ses creanciers n' a pas ete reelle- 
ment ce qu'elle parait et ce qu'elle aurait dt 
etre ; 

" La Gour declare la dite composition et 
decharge du 27 juillet, 1875, &U8se et simuiee, en 
autant que le defendeur pent etre concerne, et 
la declare nulle et comme non-avenue quant k 
lui, ainsi que I'endossement des dits billets de 
composition endosses par le defendeur en faveur 
du demandeur en consequence d'icelle, et de- 
clare nuls et comme non-avenus, quant au dit 
defendeur, Pacte de creation d'hypothdque en 
question en cette cause consenti par Ini, dit 
defendeur, en faveur du demandeur, le 27 avril, 
1876, devant Mtre Garand, Notaire, et les deux 
billets sur lesquels Taction du demandeur en 
cette cause est basee, savoir, le billet pour 
$1,268.68, date, Montreal, 7 avril, 1876, fait et 
signe par le dit defendeur, payable k sept mois 
de sa date, k I'ordre du demandeur au bureau 
de la Banque du Peuple, pour valenr re^ue, et 
celui pour $1200, date, Montreal, 7 AoQt, 1876, 
anssi fait et signe par le dit defendeur, payable 
k trois mois de sa date k Fordre du dit deman- 
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deur aa dit bureau de la Banque du Peuple, 
poor Taleitr Te<;iie ; lefiqneU billets n'ont pas 
ete ainsi consentis en faveur du demandeur 
pour un6 consideration valable et legitime ; 

'< Et, en consequence, le defendeur, com me il 
Toffre par son plaidojer, devra rctroc6der au 
demandeur, quand il en sera requis par ce der- 
nier, la dite obligation du 20 de mai, 1876, et 
d^boute Taction du demandeur avec depens, 
distraits, etc." 

Sir A. A. DoRioH, C. J., delivered the judg. 
raent of the majority of the Court of Appeal, 
the grounds of which are set forth in the re- 
corded judgment as follows : — 

« Considerant que le 27 Juillet, 1875, H. E. 
Ma88e, roarchaud, du village de Richelieu, au- 
rait fait avec ses creanciers un concordat ou 
acte de composition par lequel il aurait promis 
de leur payer une somme de 50 pour cent du 
montant de leurs creances par paiements egaux 
en 4, 8 et 1 2 mois, avec endossement, et que de 
leur part les creanciers auraient donne k Masse 
une decharge pour la balance ; 

« £t considerant que I'appelaot, creancier de 
Masse pour une somme do $5,377.11, aurait 6te 
partie k cet acto de composition, et I'aurait 
acceptc sans prejudice k une hypothdque qu'il 
avmit ; 

** Et considerant que le 11 Aoiit, 1875, riuti- 
me, pour satisfaire & Tobligation contrBct6e par 
Masse, aurait endos66 ses billets aux termes de 
mm acte de composition, et nommement trois 
billets pour la somme de $896. 18 J chacun, dat6 
du 17 Juillet 1878, et payables Tun k 4 mois, 
on autre k 8 mois, et le troisiome k 12 mois de 
date, lesquels billets formant le montant des 
▼ersements dus & I'appelant sur cet acte de com- 
position, Ini fHrent alors remis ; 

<* Et considerant que 1' in time n'a consenti k 
endofiser les billets de Masse qu'& la condition 
expresse que celui-ci lui donnerait une hypo- 
th^que sur ses immeubles, et lui transporterait 
tout son fonds de commerce et les crdances qui 
lui etaient dues d'apr6s ses livres de compte, ce 
quHl a &it par acte passe le mSme jour, 11 
Aoflt 1875, devant M. Bessette, notaire. 

" Et considerant que par acte passe devant 
Oarand, notaire, le 11 Aout 1875, I'appelant au- 
rait transporte k l'intim6 sans garantie une obli- 
gation avec hypoth^que sur les biens de Mass^, 
poor la somme de $5,280, cett« obligation con- 
aentie par Masse le 20 Mai 1875, pour assurer le 



paiement de la crSance de I'appelant mention- 
nee en Facte de composition du 27 Juillet 1875, 
et pour lequel transport Masse lui aurait donne 
un billet de $500 endosse par I'intime, et nn 
autre billet de $100 sans endosseur ; 

<< Et considerant qu'il est prouve que ce 
transport n'a ete foit que pour couvrir un avan- 
tage indirect et secret que I'appelant a exige 
de Masse au montant de $600 en sus des 50 
pour cent du montant de sa creance, pour signer 
I'acte de composition, et que de fait Fappelant 
n'avait aucune hypoth6que sur les biens de 
Masse, vH que cette obligation du 20 Mai 1876 
avait ete consentie en fraude des droits des 
autres creanciers de Masse, qu'elle n'avait 
jamais ete enregistree, et que de plus elle etait 
pour la mdme creance que celle portee en I'acte 
de composition ; 

<< Et considerant que ces deux billets de $500 
et de $100 ont ete donnes k I'appelant sans cause 
valable pour donner k I'appelant un avantage 
sur les autres creanciers de Masse et en fraude 
de leurs droits, et que tel avantage secret est 
prohibe par la loi ; 

<< Et considerant que les deux billets de Tin- 
time sur lesquels cette action est basee, savoir, 
un billet de $1268.68, date k Montreal le 7 
Avril 1876, payable k sept mois de sa date, et 
un autre billet dc $1200 date k Montreal le 7 
Aodt 1876, payable k trots mois de sa date, et 
toua deux signes parTintime k Tordre de I'appe- 
lant, ont ete consentis par Tintime pour la 
balance due sur les trois billets de Masse endos- 
ses par Tintime, qui ont ete donnes k Tappe- 
lant en execution de Tacte de composition du 
27 Juillet 1876, et pour les deux billets de $500 
et $100 donnes pour le transport de Tobligation 
du20 Mai 1875 ; 

« Et considerant que la balance due sur les 
trois billets du 28 Juillet 1875, avait une cause 
legitime, mais que les deux billets de $500 et 
$100 qui avaient ete donnes pour une cause pro- 
hibeo par la loi, ne pouvaient par aucune recon- 
naissance subsequente devenir une cause valable 
d'une obligation consentie par Tintime ; 

"^ Et considerant que sous ces circonstauces 
Tintime est bien fonde k demander que les dites 
sommes de $500 et de $100 soient deduites du 
montant des billets du 7 Avril et du 7 Aout 
1876 ; 

« Et considerant que I'appelant a depuis 
I Tacte de composition du 27 Juillet 1878, re^u 
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une somme de $250.50 pour le priz de chapeauz 
et d'un moulin k coudre, que Ma8s6 lui avail 
ezp^di^s avant I'acte do composition, et que 
cette somme de $250.50 doit ^galement ^tre 
deduite de la balance due par I'intime Bur bos 
deux billets; 

t( £t con8id6rant qu'apr^s d6duction faite des 
trois sommes de $500, de $100, et de $250.50, 
plus $15.21 pour int^rSts, le dit lntim6 doit en. 
core au dit appelant sur les deux billets sur les- 
quels cette action est port6e une somme de 
$1602.97, avec int^rSt sur cette somme k 
compter du 10 Novembre 1876 ; 

*< Et consid^rant qu'il y a erreur dans le juge- 
ment rendu par la Cour Sup^rieure b, Montr6al 
le 19 D6c. 1877 ; 

<* Cette cour casse et annule le dit jugement^ 
et proc6dant k rendre le jugement qu'aurait dfi 
rendre la ditc cour supdrienre, condamne Tinti- 
m6 k payer k I'appelant la somme de $1602.27, 
avec int^rdt sur cette somme k compter du 1 
Nov. 1876, et declare la dite obligation du 27 
Avril 1876, et les deux billets du 7 Avril et du 
7 A«ut 1876 nuls et de nul e£fet quant au sur. 
plus ; 

Et cette cour condamne I'intimo t\ payer k 
Tappelant les frais encourus tant en cour inle. 
rieure que sur Tappel." 

Bambat, J. I concur in the judgment that 
has just been rendered, but I differ so com- 
pletely from some of the reasons that have 
been given that I must trespass on the time of 
the Court to explain the grounds on which I 
think the judgment should be in part reversed. 
We have recently had two cases involving 
similar questions. The first was that of Arpin 
V. PotUitif* arising out of the same transaction 
as that now before the Court. In that case 
Poulin, the endorser, pleaded in answer to 
Arpin's action that he had fraudulently com- 
bined with Mass6 to give a seeming assent to 
the act of composition and dlschai^e, while, in 
£u;t, he bad obtained a preference which altered 
the position of the endorser. The action was 
dismissed in the Superior Court, and we con- 
firmed the decision. It appears to me that the 
true principle was laid down in that case, 
namely, that between the endorser for credit 
and the creditor the condition of the security 
was the dischaige of the debtor for a certain 
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sum. Next came the case of Marchand j* 
WUket, 3 L.N. 318. By the judgment of this Court 
the action was maintained on the ground that 
Wilkes was only then seeking to recover on 
the notes which were given for the avowed 
amount of the composition. I dissented, as it 
appeared to me that this was laying down a 
rule different from that laid down in the case 
of Arpin v, Poulin. The condition of the en- 
dorsement is destroyed by the preferential 
notes, whether the fraudllent creditor keeps 
them, or circulates them or sues on them. The 
present case is distinguishable from both these 
cases. The defendant raises two grounds of 
objection to paying his notes. First, there is 
the fact of the hypothec granted by MassS to 
Martin, it is said in fraud of the creditors, and 
the fact that Martin retained his notes of the 
original indebtedness in addition to those of 
the composition. Second, that he had frau- 
dulently concealed a quantity of straw hats 
and a sewing machine. As to the first ground, 
I do not see that there was any fraud of which 
Poulin can specially complain in the matter of 
the hypothec. It was referred to in the deed of 
composition, and Martin there stipulated his 
right to retain it. He evidently thought that 
the retention of the hypothec implied the right 
to retain the old notes. This was certainly a 
strange error for him to make ; but Poulin 
thought the same thing, and on the very day 
the composition notes were given — the Uth 
August — he passed a deed with Martin in which 
he stipulated that Martin should make him 
over the whole of the old notes and the hypo- 
thec, for $600, in a note of Poulin's for $500 
and in a note of Mass6 for $100. Poulin, there- 
fore, was charged with $600, which was not due, 
and for which he must have credit now ; but 
he was not defrauded. The hats and the sew- 
ing machine stand on a different footing, and 
if Poulin had been a simple endorser I i&liould 
have held that he was discharged from his lia- 
bility. But when we come to look into the 
matter it appears that the whole of Masse's 
estate was given over to Poulin, not to Masse, 
and that hn dealt with it as his own. He 
makes no offer to a6count for that property, or 
to tender it back, but he says : <' discharge me 
of my liability and I shall keep what I have 
got." This would be palpably unjust. All the 
plaintiff has a right to is the deduction of the 
value of the straw hats and sewing machine, 
which seem to have been worth about $250* 
So that ha will have to pay his notes, less $850, 
and any interest he may have paid on these 
sums since the 11th August, date of the trans- 
action with Martin. 

Judgment reformed, Cross, J., dissenting. 

Lacoste j* Olobentky for appellant. 
ArchanUMiuU j* David for respondent 
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Vol. IV. JANUARY 22, 1881. No. 4. 

DAMAGES AOAISST CORPORATIONS, 

Id order to present the judgment in Morrison 
Sf TJu Mayor, etc,, entire in the present issue, 
we defer other matters till next week. 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

MoNTRBAL, Dec. 21, 1880. 

MoiK, Ramaat, JJ., Babt, a. J., Dohbstt and 
JcTTB, JJ., €ki hoc. 

HoBBisoN (plff. below), Appellant, and Thb 
Hatob et al. or MoNTBiAL (defts. below). Re- 
spondents. 

Damaget — Municipal Corporation-^Alleration of 

Street Level. 

Under the jurisprudence of the Province of Quebec j 
the damage occasioned to <uJ{joining proprietors 
hy the alteration by the City Council of the 
level of a roadway in the City of Montreal 
gives rise to an action of indemnity against the 
City. 

The Statute 27 ij* 28 VtcL, c.60,s. 18, does not ex- 
clude such action of indemnity , biU merely pro- 
vides a mode of procedure, and if the corpora- 
tion desires to have the compensation estimated 
by commissioners, it must move the Court to 
appoint them. JfitfaUs to do so, it acquiesces 
in the ordinary procedure, and is foreclosed 
from raising the objection afterwards. 

The ease of Mayor ^ Drummond (22 L. C.J. 1) 

commented <m. 

There were two appeals (Nos. 68 and 59) 
under the above title, and arising from the 
Game matter. The action in each case was insti- 
tated for the recovery of damages for loss of 
rent, alleged to have been suffered by the 
appellant, Lady Lafontaine, in consequence 
of the alteration by the Corporation of the 
leFel of Little Sl. Jamt^s street. The first 
action was brought 16th June, 1871, and th^ 
•econd action on the 3rd December, 1873 ; the 
damages cUumed by tho second action being 



for the two years which elapsed after the bring- 
ing of the first action. Both actions were dis- 
missed in the Court below by Mr. Justice 
Mackay, on the following grounds : 

<< Considering that plaintiff has not proved 
her allegations material, and that she has not 
proved and shown right to have any damages 
from defendants for any of the causes men- 
tioned in her declaration ; 

<< Considering that all that defendants did in 
the matter of Little 81 James Street, altering 
of level of roadway, was within the scope of 
defendants' authority, and not wrongously or 
negligently done, and that no compensation 
was or is due to plaintiff as claimed by her from 
defendants ; 

*' Considering further the exceptions of de- 
fendants well founded and proved ; 

<* Considering that even if plaintiff could have 
claimed any compensation for the altering of 
the level of the street or roadway of Little St. 
James street, it had to be sought by other 
process than this action, to wit, by resort to 
the tribunal provided by the 27-28 Victoria 
chapter 60." 

Ramsay, J. This is an action of damages 
for lowering the roadway of Little St. James 
street, by which the access to appellant's pro- 
perty was interrupted, and by which, she 
alleges, she suffered material damage, and par- 
ticularly by loss of rent of her property situated 
on that street, also for an injunction to compel 
the respondents to restore the street to its 
former level. With the latter part of this 
action we have nothing to do, for by a deed of 
the 6th November, 1873, a compromise was 
effected, by which the Corporation paid to the 
parties aggrieved, and among others to the ap- 
pellant, Dame Julie Morrison, Lady Lafontaine, 
certain sums of money for damages, and agreed 
to lower the footpath or << sidewalk " within a 
reasonable time, on the condition that they 
would discontinue their actions. There was, 
however, a reservation that Lady Lafontaine 
should have the right to continue her action 
for damages for *< loss of rent." The conclu- 
Kions of this action are, therefore, reduced to a 
claim for damages " for loss of rent," and for no 
other cause. 

The respondent contends that the ordinary 

Courts have no jurisdiction over the matter in 

I litigation. The Court below held, if there be 
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any compensation for the altering of the level 
of the streeti "it had to be sought by other 
process than this action, to wit, by resort to the 
tribunal provided by the 27 ft 28 Vict., chap. 
60." 

If this reason be founded, it is needless to 
carry our investigation further, for we have no 
authority to decide the issues. It is well, how. 
ever, to bear in mind that what respondent has 
to establish is an absolute absence of jurisdic- 
tion over the matter. Nothing less will do, 
because the defendant did not decline the 
jurisdiction by preliminary plea — exception di' 
elinatoire — within four days from the return of 
the writ, as required by law. (Arts. 107 and 
1 14, 0. C. P.) << Le d^clinatoire ratione peraonae 
ne peut dtre, pour la premiere fois, propose en 
cause d'appel." Carr6, 11, 142, note ; 143, note 
Ist. <^ Le d6clinatoire ratione maUriae peut dtre 
propose en tout 6tat de cause, mdme en appel." 
11, 147, art. 170, note 3rd, and No. 128. See 
also Gray j* Dubue, 2 L. R., Q., p. 234. The 
omission to raise the question of jurisdiction 
by the usual exception was probably due to the 
fact that it was not generally considered, at the 
time this action was begun, that a suit for dam- 
ages, such as this is, fell within the provisions 
of the 27 & 28 Vic, chap. 60. But in May, 
1876, the Judicial Committee held, in the case 
of Drummond & The Mayor, ftc, of Montreal, 
that a claim for damages for closing a street so 
as specially to injure the plaintiff's property, 
could only be urged before Commissioners 
appointed under the provisions of the 27 ft 
28 Vic. The opinion of the Judicial Com- 
mittee is thus expressed : — " It seems to them 
(their Lordships) that if he (respondent^ has any 
claim, it is one to be prosecuted under the pro- 
visions of the Act relating to expropriations 
by this Corporation (27 ft 28 Vic, c. 60), 
which will be hereafter considered." And fur- 
ther on they say : — « Their Lordships, however, 
do not think it necessary to decide in this ap- 
peal the question thus raised (question of 
right of indemnity), since in whatever manner 
it may be determined, and whatever may have 
been the case before the 18th section of the 
27 ft 28 Vic, c. 60, was passed, they think 
that this enactment, by requiring that the com- 
pensation payable to any party, < by reason of 
any act of the Council for which they are bound 
to make compensation/ shall be ascertained in 



the manner prescribed by the Statute, excludes 
by necessary implication actions of Indemnity 
for damage in respect of such acts. It is 
enough, therefore, to say that, in their view, the 
Corporation, having acted within their powers, 
the plaintiff's claim (if sustainable at all) is of 
a kiud which would fall to be determined by 
the Commissioners under the special Act." 
(22 L.C.J. p. 9.) 

Formal as this opinion appears to be, appel- 
lants contend that it cannot be considered con. 
elusive authority, because it is contrary to the 
jurisprudence of our Courts, and because the 
point was never urged before the Courts here or 
before the Committee. 

It may perhaps be said there was no jaria- 
prudence on the point because it never was 
raised, so fiir as I know. But there have been 
many actions such as this, and common accep- 
tation is perhaps as conclusive in a matter of 
this kind as if it had been formally decided. 

Be this as it may, it is very certain that what 
has never been contradictorily argued cannot 
be considered definitively settled. I am, there- 
fore, of opinion that we are not precluded from 
deciding differently from that judgment, and 
that it is our duty now to examine the question, 
and to express our opinion upon it. The en- 
quiry seems to me to divide itself into two 
questions : — 

1st. To what cases does the 27 ft 28 Vic. 
apply ? 

2nd. Does the Act create a tribunal or only a 
mode de procedure f 

With regard to the first question, the portion 
of the Act 27 ft 28 Vic, chap. 60, which 
refers to the special "tribunal," is under the 
rubric « Expropriation and special assessment." 
After repealing the former legislation, so far as 
inconsistent with this Act (sec. 10), the Statute 
goes on to enact that " the Council of the said 
city of Montreal shall have power to order, by 
resolution, the opening or widening of streets, 
public highways, places or squares, or the con- 
struction of public buildings, and to order at 
the same time that such improvement shall be 
made out of the city's funds, or that the cost 
thereof shall be assessed," ftc, (sec. 11.) Then 
if the Council of the said city determines, by 
resolution, to undertake or carry out << any of 
the said works," and if the person who is seized 
or possessed as proprietor of any lot of ground 
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or real property necessary to be acquired for the 
purpose of such work will not come to an 
amicable settlement, the " price or compensa- 
tion shall be fixed and determined in the foU 
lowing manner,** (sec. 13), that is to say, 
Commissioners shall be appointed by the Supe- 
rior Court. The Statnt«5 then goes on to enact 
(sec. 18) as follows : — " All the provisions con- 
tained in the thirteenth section of the present 
Act^ with regard to the appointment of Commis- 
sioners and the mode of ascertaining the value 
of the pieces or parcels of land or real estate 
taken by the Corporation of the said city, shall 
be and are hereby extended to all cases in 
which it shall become necessary to ascertain 
the amount of compensation to be paid by the 
said Corporation to any proprietor of real 
estate, or his representatives, for any damage he 
or they may have sustained by reason of any 
alteration, made by order of the said Council, 
in the level of any footpath or sidewalk, or by 
reason of the removal of any establishment 
subject to be removed by reason of any other 
act of the said Council for which they are bound 
to make compensation, and with regard to the 
amount of compensation for which damage the 
party sustaining the same and the said corpora- 
tion shall not agree ; and the amount of such 
compensation shall be paid at once by the said 
Corporation to the party having a right to the 
«une, without further formality." Now, it is 
contended by the Corporation that by this sec- 
tion compensation for damages done and not 
acknowledged are placed on precisely the same 
footing as compensation for lands to be expro- 
priated. I think this is a misinterpretation of 
the section, for it would follow that no action 
of damage would lie against the Corporation for 
any act attributable to the Council ; — the words 
are : " or to any party by reason of any other 
act of the said Council for which they are bound 
to make eompentaiion,*' Not only there would be 
no direct action, but there would be no mode 
by which the party aggrieved could set the law 
in motion. It is the Council and its officers 
that give the notices, and move the Court or 
Jodge for the order. If they don't acknowledge 
that there is any ground of indebtedness, of 
course they don't move. I think, therefore, 
that where the Corporation does not take any 
action, tht common law remedy remains to the 
party aggrieved. Further to illustrate my 



meaning, let me suggest another case, which 
does not entirely turn upon Article 18. Sup- 
pose the Council of the city resolved to expro- 
priate from lands for the purpose of widening a 
street, without any amicable settlement, and 
without any nomination of Commissioners, will 
it be seriously contended that the party expro- 
priated would not have a common law action, 
as well for the loss of his land, if he be ^ontent 
not to revendicate it, as for the damage specially 
arising from the dispossession without due 
notice? I have heard no attempt to answer 
this but by saying the party aggrieved could 
proceed by mandamua. Now, let us examine 
the depth of this suggestion. 

I do not propose to enter minutely into a 
consideration of the limits of the jurisdiction 
of the writ of mandamuSj about which there 
has often been some difficulty in England, a 
difficulty perhaps complicated in a self-govern- 
ing possession of the Crown by the question of 
the effect of recent legislation. Suffice it to say, 
that it appears very questionable indeed whether 
the writ would lie to compel the Corporation of 
Montreal to aflect to come to the conclusion 
that they << are bound to make compensation," 
in order to g^ve the party complaining an op 
portunity of testing his case. The wof ds of the 
Statute only oblige the Corporation to proceed 
in this way where they << are bound to make 
compensation, and with regard to the amount 
of compensation for which damage the party 
sustaining the loss and the said Corporation 
cannot agree." The first step, then, the Court, 
on application for mandamus^ would have to per- 
form would be to determine that at all events 
there was a prima facie case of damages made 
out. That is to decide an iniportant part oi 
the issue. If the Court can determine this, 
owing to the reticence of the Corporation, why 
should it not decide the whole? Again, what 
would be the object of the mandamutt It 
would be to get an order from the Superior 
Court to compel the Corporation to make an 
application to the Superior Court, after a use- 
less notice to the public. No case of a mandamus 
being granted under such circumstances has 
been brought under our notice. Generally the 
writ will not be granted to compel the exercise 
of a discretionary power ; nevertheless, even 
where a power is discretionary, if it be used 
with manifest injustice, the Court will g^nt 
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the writ to prevent a failure of justice. It is, 
therefore, argued by the respondents that as 
the appellant has, in an extreme case, the right 
to a mandamtttf therefore she is not deprived of 
all remedy by interpreting the Statute so as to 
exclude the operation of the common law. I 
think this is an inversion of the ordinary argu- 
ment. We argue that the mandamus should be 
granted, because there is no other convenient 
remedy ] but it does not seem to be deducible 
from this that there is no ordinary remedy, be- 
cause, where there is none, there is the remedy 
by mandamus. I, therefore, think that the sec- 
tions referred to in the 27 A 28 Vict, con- 
tain a direction to the Corporation to proceed 
in a particular way, in certain cases. I do not 
think the Corporation can be compelled so to pro- 
ceed where the question is simply as to com- 
pensation for damages which they do not admit 
to be due. 

But let us take for granted that this conclu- 
sion is wrong, and that there is a mode open to 
appellant to set the law in motion to enable 
her thereby to recover compensation unjustly 
denied, it does not appear to me, as the record 
before us stands, that we should be justified in 
dismissing the action for want of jurisdiction. 
Respondent contends that the 27 & 28 Vict, 
has established a tribunal for cases like 
this, and that, having done so, there is no 
remedy at common law . It is also the conten- 
tion of the Judicial Committee. In the case of 
Drummond k The Corporation, they say "it 
establishes a tribunal consisting of Commis- 
sioners for determining the value of property 
expropriated, and a system of procedure for 
such cases." To be perfectly correct, their 
Lordships should have said " to be expro- 
priated " (a correction of some importance, for 
it avoids the necessity of a tedious digression.) 
Now, I question much whether the proposition 
is precisely correct, either in English law or by 
the law of France. In Mr. Dillon's work on 
" Municipal Corporations," Vol. II.J p. 902, he 
says : « If, in such cases, the Statute provides a 
specific remedyj or a remedy other than an ordi- 
nary civil action, that remedy alone can be 
pursued.'^ And in a note to the second edition 
we find : " This remedy (one by a recent Sta- 
tute) excludes a civil action for all damages 
necessarily occasioned." Without having the 
letter of the law before one, it is not easy to 



say absolutely that the cases cited have no bear- 
ing on the proposition of the author ; bnt, ao 
far as I can see, only one requires any mea- 
tion. In Flagg ^ The City of Worcester, Merrick, 
J., after saying that there was no common law 
remedy, t. e., action or right of action, for dam- 
ages suffered in repairing highways, under the 
common law obligation to repair, said the party 
suffering could only proceed according to a 
special remedy allowed by law, and this remedy 
was complete in itself. " But under this restric- 
tion no damage can be done. To avail them- 
selves of the remedy provided by the Statute, 
ample opportunity is afforded to parties 
deeming themselves to be aggrieved. Their 
damages are, in the first instance, to be determined 
upon their oum application to the Selectmen 
of the town or Mayor and Aldermen of the 
city," kc. Elsewhere the judge says : << If their 
adjudication upon the question is not satisfac- 
tory, upon proper proceedings being had, they 
may be ascertained by a jury, as in the case of 
taking lands upon the location of highways." 
From the statement of the law by Merrick, J., 
Mr. Dillon was not justified in stating his pro- 
position in the unqualified manner he has done. 
The general principle seems to be that **ask 
existing jurisdiction cannot be taken away 
except by precise and distinct words. Oals- 
worth V. Durant, 8 W. B. 694— R. Fisher's Dig. 
507 7. And the concurrent jurisdiction of courts 
of equity is not excluded by the adoption of 
equitable principles by courts of law. Hawk^ 
shaw V. Perkins, 2 Swans. 546. It has been the 
tendency of our jurisprudence here to treat 
remedies as cumulative where the new enact- 
ment is not unequivocal, particularly where 
the common law remedy is to be set aside. As 
an instance of this, I may mention tliat we 
have invariably held that the special remedy, 
by information of the Attorney-General, had in 
no way destroyed the old common law action. 
Jn re The Adventurer, decided by Judge Black, 
in the Vice-Admiralty Court at Quebec, he held 
that although the Legislature had vested in the 
Trinity Board the right of fixing the remunera- 
tion of pilots for extra services, still this did 
not take away from the Vice-Admiralty Court 
its jurisdiction over the matter, and the pro- 
moter was awarded extra allowance. 1 S. V. A. C. 
p. 105. Our legislation, too, indicates the same 
thing. In defining the jurisdiction of the 
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Superior and Circuit Courts, express words are 
used to limit the jurisdiction of eacli Court 
Arts. 1053 and 1054 C. C. P. And by Art. 28 
C. C. P. the exclusive jurisdiction of the Circuit 
Court and of the Admiralty are expressly pre- 
serred. 

It would not be difficult to find numerous 
other illustrations to establish the principle 
relied on. Thus, for instance, by Sec. 125 of 
the Insolvent Act of 1875 (38 Vic, c. 16):— 
"^ All remedies sought or demanded for enforcing 
any claim for a debt, privilege, mortgage, hypo- 
thec, Uen or right of property upon, in or to any 
effects or property in the hands, possession or 
custody of an assignee, may be obtained by 
summary order," and then the Statute adds 
the words, taking away the jurisdiction of 
the Courts, <<and not by any suit or other pro- 
ceeding of any kind whatever." Under this 
section, since this case was argued, we reversed 
a judgment maintaining a saine gagerie in the 
hands of the assignee. 

In France it seems always to have been held 
that the civil court could take cognizance of 
commercial cases raised before it voluntarily, 
although there was a tribunal de commerce 
established in the town. 2 Carr6, p. 148. But 
the tribuoal of commerce could not take cog. 
nisance of the civil matter by any consent. lb. 
For instance, le Code de Commerce Fran^ais, 
Art. 51, is in these words : — " Toute contesta^ 
tion entre associes, et pour raison de la societo, 
•era jjig/^ par des arbitres." Notwithstanding 
the precision of these words it has been decided 
that : « L'incompetence des tribunaux de com- 
nierce pour connaStre des contestations entre 
ssBodes, doit 6tre proposce in limine Htia^ avant 
toute defense an fond. Les juges ne gont pas 
tenns de renvoyer d'office devant des arbitres, 
si let parties ne le demandent pas.'' Sirey, 
Codes annot^. The reason of this doctrine is 
soocinctly explained by Henryon de Pausey in 
his treatise " de VautoriU judiciaire ", ch. 33. 
After showing the fundamental distinction be- 
ween incomp^tenee.t Vabus du pouvoir, ct Fexch du 
jfWtvoiTj he goes on to say : " Noiu voyoiu eepen- 
dant que de bon$ etpriU ont penaS que Von devait 
diaiinguer lea tribunaux ordinairea dea tribunaux 
extraordinairea ; que lea premiera, investis dc la 
plenitude de Tantorit^ judiciaire, pouvaient, 
aama exeia de pouooir^ eonnaUre de toutea lea affairea 
porUea devani eta^ quelque fut le domicile dea par* 



tiea et la nature de Vol&'et eonientieux ; maia qu^U 
n^Stait p€U de mime dea tribunaux extraordinaireaj 
par exemple^ que ai un tribunal de eomikeree ata' 
tuait aur une affaire eivilCf aon jugement pouvait 
Hre aitaqu^ non-aeuUment eomme ineompStent^ maia 
eomme rer^fermant un exeha depouvoir" 

There is yet another reason why the judg- 
ment in the case of Drummond j* 7%e Mayor 
should not be followed. The Statute 27 k 28 
Vic. does not organize a new tribunal ] it merely 
directs a new form of procedure to avoid incon- 
venience. The jurisdiction is still left to the 
Superior Court. The Court or Judge, on appli- 
cation and after notice, appoints the Commis- 
sioners, who are nothing more than experta 
carrying on their proceedings under the author- 
ity of the Court on an order the terms of which 
are fixed by Statute. Sec. 13, S. S. 6. It is to 
the Court the Commissioners report, and by the 
Court the judgment is rendered, for it Is always 
the judicial decree that binds, however it may 
be described. Sec. 13, 8. S. 12. If, then, it is 
only a mode ofproeedurCj surely it can be waived 
by the consent or acquiescence of both parties. 
Dig. L. XVII., 2, 156, § 4. Where it is 
only a question of damages, there is no 
assessment to be determined, and therefore 
there is no possible public interest, as the 
Corporation and the party complaining can fix 
the compensation privately, and it is evident 
they can become bound by the judicial decree 
without the interference of any other party. 
Only one word more to close this point. The 
Corporation and the party had the right to 
agree to a compensation, could they not have 
fixed the compensation by reference to arbitra- 
tion ; if so, on what principle can it be said 
they may not refer it to the arbitrament of the 
Court. 

A case of Blaia t RocheUe (13 L. C. J. 277) 
has been mentioned, I can hardly say insisted 
upon. What was, in effect, decided there was 
that, under the particular statute referred to, 
(C. S. L. C, cap. 61) a survey was a condition 
precedent to all further proceedings. The ac- 
tion was brought without that formality, there 
was no acquiescence, and the action was dis. 
missed. But I understand it has been decided 
since that time on the same statute that where 
the party would not make the survey, the di- 
rect action lay. I am therefore of opinion that 
under a fi&ir interpretation of Sect. 18, 27 h 28 



30 



fHB LfiC^^AL NEWS. 



Vic^ cap. 60, a party daiming damages from 
the Corpoiation for any act of the Council, has 
a right to proceed by action, that if the Corpor. 
ation desires to have the compensation esti- 
mated by commissioners, it mast move the 
Court to appoint them, and that if it fiuls to do 
so, it acquiesces in the ordinary procedure and 
is foreclosed from complaining later. 

The learned counsel for the Respondent has 
again put forward an argument similar to that 
advanced by the Corporation in the cases of 
Drummond and of Orenier. It does not appear 
to me to be necessary to reiterate the opinion 
of the Court on the point raised in these cases. 
I adhere to the doctrine laid down by the Court 
in the former case, which, so far as I know, has 
not been over-ruled, and to the opinion I then 
expressed. I also concur in the opi <ion ex- 
pressed by Mr. Justice Taschereau. It is there- 
fore only necessary for me to say in general 
terms, that it is fully admitted now that the 
question must bo decided by the ancient law of 
France ; consequently, under no circumstances, 
should I feel it incumbent on me to enter into 
a lengthy dissertation to show that the English 
cases do not really maintain Lord Kenyon's 
dictum in Gov. of Cait Plate Co. j* Meredith, that 
the dictum itself was obiter and supported by a 
manifestly untenable argument, that Buller, J., 
made a distinction t)etween the civil law and 
the common law, and that the decision of 
Grove, J., was governed by << the clause in the 
Act which empowers commissioners to award 
satisfaction, " which was << decisive against this 
action." To which, I may add, it is also de- 
cisive against its being any authority on the ab- 
stract question. The holdings in Beckett v. 
Midland Ry. Co.^ in Metropolitan Board of Work* 
V. McCarthy, and in Lyon v. Fiehmongere Co, do 
not appear to me to be fairly susceptible of the 
species of minimisation they have been sub- 
jected to in Bell v. The Corporation qf Quebec, 
and taking them in connection with Lord St. 
Leonard's decision in Ogl Ivy's case, I am led to 
entertain the hope that the common law of 
England does not refuse an action, because 
doing so would give rise to an infinity of ac- 
tions. As I read the law of England by the 
cases cited, I am led to the conclusion that the 
general principle is the same as that of our 
law, and that the damage must be direct, or, as 
one of the judges said, it must affect the eorput 



of the property. There may be a difference 
between the two systems of law as to what 
constitutes a damage to the corpus, if that is to 
be the formulary used. Most ot the authorities 
cited by the Corporation take ground which 
harmonizes perfectly with that taken by this 
Court in Drummond'e case. For instance, Du- 
four admits that indemnity is due by I'Adminis- 
tration if they " exercent une ae/ton directe eur la 
choee d^auirui, " and that PEtat is aot liable for 
the ^' dommage indirectement causS. " These cita- 
tions are both submitted by the Respondent. 
To them I may add the following words from 
the same author in the same No. : "II n^y a, en 
ce sens, de reparation due que Id odily a euun 
acte pr^udieiable et ir^uste." As instances of 
these cases, we have been referred to Steffani's 
case, which seems, so far as I understand it, to 
be a violation of the principles just laid down 
by Dufour, and he notes it as being a very ex- 
treme case. To the quotation of Larombi^re 
by Respondent, I might suggest the addition 
of the following Number, No. 11, in order 
to get the full mbaning of the author, which 
does not appear to differ from the view 
of this Court But the author who has really 
treated the question most fully is Demolombe, 
whose authority has been marvellously misun- 
derstood. Instead of reading No. 699 of that 
author in connection with 699 A and 699 
B, the corporation, following the Privy 
Council, seeks to make out an authority from 
the example contained in 699 B, separating it 
from the rule it is placed to elucidate. This is 
not a fair way of dealing with the author's 
opinion. Shortly stated, Demolombe's theory 
is this : that by the opening of streets the 
neighboring proprietors acquire rights of pro- 
perty which cannot be interfered with without 
indemnity, which is implied in every act regu- 
lating the public right. He says it is the doc- 
trine of the Roman Law, of the old French 
Law, (still in force here) and that it is based 
on public faith and equity, and therefore it is 
the law of France now. Hence, if you affect 
the approaches to his house permanently, or 
the 6ow of water from his roof, or his lights, 
then there is a claim for indemnity. I feincy 
other examples might be suggested, as for in- 
stance his drainage into a public sewer. To 
quote Demolombe, in support of the preten- 
tions of the Corporation, is a wonderful effort. 
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He is as energetic and eloquent an adversary of 
the half-hearted doctrine of the *< respectfuU " 
of the Conteil cT^ltU as one can desire to meet 
with. 

In the case of Drummond^ I drew attention to 
thefitMrt that the idea of indemnity on both 
sides runs through the whole of the Corpora, 
tion Acts, and that particularly with regard to 
Kreets the proprietor might be actually made 
to pay, for the convenience or advantage accru- 
ing to his property by opening a street. The 
sapposiUon that he might be obliged to pay for 
the opening to-day and be deprived of it to- 
morrow, without indemnity, is too monstrous 
to rfKjnire comment. 

To these remarks I have only to add that I 
think the Corporation has the power by the 
statute to alter the level of the street. I also 
think the Corporation had the right to do so 
without the special authority of the act. From 
the moment it vras vested with the charge of 
the streets, it inherited the privileges as well 
as the liability of the State with regard to 
them. But neither the State nor the Corpora- 
tion has a right so to alter* them as to make the 
£M>t-path inaccessible from the road. Such an 
alteration is/auU to all intents and purposes, 
and if it ^ves rise to special damage to anyone, 
that damage gives right of action. For all 
practical purposes, it may be laid down as the 
mle of oar law that where there is special 
damage to the property of an individual, there 
iseHter/auU or interference with a right of 
property, consequently there is right to indem- 
nity. So that whether the question be en- 
visaged from the side of fault or from that of 
iDterferunce with a material right of property^ 
the resalt^is the same, and the plain equity of 
the law triumphs. 

This was fully admitted by the Corporation 
in this very case, and they paid certain dam- 
ages to the proprietors near the place of this 
alteration, and bought off their demand in de- 
molition by undertaking to make the foot- 
path a suitable height above the roadway. 

The only question, then, that remains is 
whether Lady liafontaine has suffered from loss 
of rent alone. If we tarn to the focts, the right 
of action seems undeniable. Prior to 1868 it 
was thought desirable to convert Little St. 
James street from a narrow into a wide street. 
For this purpose Commissioners were appointed, 



and proceeded to .value the losses of those ex- 
propriated, and to assess those who were sup- 
posed to profit by the alteration. There was no 
indemnity to appellant, for the enlargement of 
the street took place on the north side, while 
her property was situated on the south side ; 
but her two houses were assessed, one to an 
amount of $774, and the other to the amount 
of $981, equal to $1,755, or more than the rental 
for a year and a half of the whole property. It 
then became apparent that by widening the 
north side of the street the approach by St. 
Lambert's Hill was rendered more abrupt, and a 
by.law was passed to lower the level of the road- 
way of St. James street. Appellant's counsel say 
that this was so done in order to avoid the law, 
which specially reserves indemnity for lowering 
a footpath. Be this as it may, the lowering 
the level of the roadway had the effect of leav- 
ing the footpath on the south side from 2 feet 
6 inches to 4 feet above the level of the road. 
It was evidently impossible to leave a precipice 
of this kind, and the Corporation engineers 
devised the brilliant scheme of making a slope 
stretching three feet into the street, and dimin- 
ishiog by so much the breadth of the roadway 
for which appellant had just been mulcted in 
the whole of her revenues for over a year and a 
half. The street was thus cut down, the new 
part between the 7th August and the 9th 
October, 1868, and the old portion was cut 
down between the 17th June and the 12th July, 
1869. In June, 18T1, the action was brought. 
On the 5th November, 1873, the Corporation 
came in and agreed to pay the appellant 
$2,728.41 damages to her property, save and 
except any damages she might have incurred 
for loss of rent, which last the Corporation re- 
fused to acknowledge. The effect of this trans- 
action was to give appellant an indemnity of 
$973.47 over and above all she had to pay for 
widening the street. Thus reduced, Lady 
Lafontaino's action appears to me to be a very 
narrow one, requiring very special proof, and 
that I fiud totally wanting. We have, it is 
true, Evidence that Che property is diminished 
in value from 25 to 30 per cent, by reason of 
this state of the footpath, but it seems to me 
that this is covered by the general indemnity. 
She has not shown that one tenant left her 
houses on that account, or that she lost any 
rent on that account. One witness, who 
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described himself as an hotel-keeper, leased two 
rooms of one of the houses for a restaarant| at 
the rate of $400 a year. The premises were 
totally unfit for the object for which he took 
them ; they were in " very poor condition." 
He undertook to make all the repairs. He 
conducted his restaurant on temperance prin- 
ciples. His capital was $50, and perhaps $100 
of furniture. After a year's occupancy, he col- 
lapsed, and could only pay $250. He says it 
was all owing to the pavement. Perhaps it 
would not be difficult to suggest other reasous 
for Mr. Jordan's failure. 

Mr. Larocque says he knows the appellant 
leased her property lower since the widening of 
the street than before. This is not conclusiye, 
as an old rule teaches. 

Mr. Lamothe tells us of the leases he passed 
in 1870 and 1871, but he says nothing for the 
time before that, and no other witness has told 
us any more about it. All we know is derived 
from the appellant's own statements in answers 
to interrogatories, and that is not evidence for 
her. It is, therefore, hardly necessary to ex- 
amine it ; but it may be said that even if it 
were evidence, it would not make out her case. 
It comes to this, that up to 1870, that is till 
after the change referred to, she had had the 
« best class of tenants," the Grand Trunk Rail- 
way Company and the Government-, and that 
from them she had received higher rents than 
she received after they gave up the premises, 
leaving them in very bad condition, as Mr. 
Jordan tells us. But between May, 187C, and 
the relaying of the pavement the rent of the 
property evidently increased, for in 1872 the 
large house was leased at $500 a year till May, 
1873, and $600 for the following year. 

I therefore think the appellant has failed to 
make out any damage from loss of rent owing 
to the change of level of the footpath, and that 
her action was properly dismissed, and I would 
dismiss this appeal with costs. The judgment 
will be based on motives different from those 
given in the judgment appealed from. The 
appeal No. 58 must be dismissed for a similar 
reason, but we do not decide that Lady Lafon- 
taine's action was barred by the arrangement 
with the Corporation, if her right had existed 
in foct. 

JiTTi, J., concurred in the judgment, but was 
of opinion, on the question of damages, that 



there was evidence which might have justified 
the Court in allowing some damages. However, 
he did not think it expedient to enter a dissent 
on this point. 

Baby, J., agreed with the opinion expressed 
by Mr. Justice Jctte as to the proof of damages. 
On the question of law he concurred in the 
opinion of Mr. Justice Bamsay. 

DoiiBRTY, J., made some observations upon the 
question of damages. There was no legal proof 
of damages undei the ht ad of loss of rent, and 
that was the only thing to which the appellant 
had reserved her right. 

Monk, J., also concurred in the judgment, and 
in Mr. Justice Ramsay's appreciation of the 
law. 

Judgment confirmed in both cases. 

Barnard j" Monkj for Appellant. 

R. Rapf Q. C.f for Respondents. 



GENERAL NOTES. 



A young lawyer of more ezteosive legal information 
than Biblical lore, was engaged in the prosecution of 
a criminal case. The prisoner proved a good charac- 
ter previous to the commission of the offence. The 
sealous advocate sought to break the force of this 
proof. He asked an older member of the bar to give 
him some anecdote which would forcibly illustrate 
the idea, that although a party might enjoy a good 
character, he might, at the same time, be a groat 
villain. The old lawyer, knowing his young legal 
friend's ignorance of scriptural Incidents, told him of 
Judas Iscariot, who, whilst he enjoyed the confidence 
of his companions, basely betrayed for a small sum of 
silver the most confiding and i^ectionate of friends. 
The young attorney enthusiastically remarked : **By 
Jove I that's good, and fits my case ; where did you 
get it?" 

The following is an extract from a lecture by Chief 

Justice Uorton, of Kansas: **An Ohio judge was a 

fatalist, and used to determine perplexin# oases by 

chance. An Indiana judge once had a number of 

cases to pass upon, and he gave decision turn about 

forplaintifi'and defendant, declaring afterward that 
they were the best decisions he ever made, as erery 
one of them was sustained by the Supreme Court. 
General Bela M. Hughes told an anecdote of David 
R. Atchison, who was a Senator from Missouri and 
Vice-President of the United States, lie wbs a dis- 
trict judge in Missouri before he was a Senator, and 
was holding a term of Court in a frontier county. 
The lawyer for the plaintiff' quoted Blackstone. The 
opposing counsel, in reply, said that he was astonish- 
ed that his learned brother should quote from an 
English law-b.jok, written by an English nobleman, 
in an American court of justice— a book written by a 
man who had kissed the bloody hand of George HI. 
At the close of his speech. Judge Atchisen declared 
that he was surprised at such a proceeding in his 
court He ^ve judgment for the defendant, and de- 
clared that if the attorney for the plaintiff ever again 
read in his hearing a book written by a red-coated 
Tory he would fine nim for contempt." 
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Vol. IY. JANUARY 29, 1881. No. 5. 

MONEY FOUND. 

The right, of the finder of lost money to 
nuunUun an action for the recovery of it from 
ft pereon not the owner, has been maintained by 
the Supreme Ck>urt of PennBylrania in the case 
Bamaker ▼. Blanehard. The plaintiff was a 
female servant employed in a hotel, and while 
engaged in her duties she found a roll of bank 
notes in the public parlor. She reported the 
circamstance to the proprietor, who said he 
thought the money belonged to a guest who 
had tn&naacted some business in the parlor. 
The servant entrusted the money to her em- 
ployer that it might be restored to the supposed 
owner. But it appears that the guest referred 
to had not lost the money ; the owner was not 
discovered, and it was admitted at the trial that 
he was unknown. Under these circumstances 
it was held that the servant could recover the 
money from her master. The decision appears 
to be in conformity to the general rule 
established in England by several decisions, 
that the finder is entitled to the article or money 
found against all the world but the owner, and 
the place where it is found does not create 
an exception. 



PRESENTS TO JUDGES. 

It is well known that the Ontario Legislature 
has since 1868-69 (32 Tic, c. 1, s. 1) supple- 
mented the Dominion salaries of judges by an 
annoal grant of $1,000 to each Superior Court 
judge in Ontarfo. The first grant was based 
upon the consideration that the salaries 
attached to the office were insufticient. The 
$1,000 first granted were paid, but the Act was, 
we believe, disallowed by the Dominion as 
insular and unconstitutional, for the judges 
were not in any way under the control of the 
Ontario Legislature, and the salaries were not 
paid by it. The next and subsequent annual 
giants by this Legislature were professedly based 
upon Uie &ct that the judges performed certain 
work in the Province as Commissioners of 
Devise, 33 Vic, c, 6, (Ontario). There can be 
no doubt that under whatever name the grant 



of $1,000 be disguised, it is in the nature of a 
present to the judge by an outside party, and 
since the days of Bacon, Lord Chancellor of 
England, who was ruined by the reception of 
gifts, we are not aware that there have been 
two opinions us to the danger of such gifts, 
and we believe they have been unheard of in the 
history of the British judiciary since the reign 
of James I., under whom Bacon was Chancellor. 
Those of our readers who read Macaulay's 
charming Kssays when they came out some 
fortv years ago, will remember his discus- 
sion in the article on Francis Bacon, 
of the question whether the g^fts re- 
ceived by the Chancellor from suitors 
were in the nature of presents or bribes. As 
early as the Mosaic code the reception of gifts 
by a judge has been condemned. "Judges and 
officers shalt thou make thee in all tliy gates, 
which the Lord thy God giveth thee, through- 
out thy tribes ; and they shall jadge the people 
with just judgment. Thou shall not wrest 
judgment; thou shalt not respect persons, 
neither take a gift^ A;c.'' This injunction is in 
Deuteronomy, and is repeatedly found in the 
Scriptures. The celebrated Alexander Hamil- 
ton, in the Federalut^ number LXXIX, says : 
"Next to permanency in office, nothing can 
contribute more to the independence of the 
Judges than a fixed provision for their support. 
* * * In the general course of human 
nature, a power over a man^t tubeutenee amounte 
to a power over his will. And we can never hope 
to see realized in practice, the complete 
separation of the judicial from the legislative 
power, in any system which leaves the former 
dependent for pecuniary resource on the 
occasional grants of the latter." What is the 
difference between the case under consideration, 
and the judges receiving an annual grant of one 
thousand dollars from the city of Toronto, 
liable to diminution or stoppage at the whim 
or caprice of the City Council 7 Would such 
a grant be allowed in the governments of India 7 
The grant is a present from a suitor. Take an 
instance: — The case of John Severn, appellant, 
and the Queen, respondent, was decided by the 
Ontario Court of Queen's Bench in favor of the 
Province of Ontario. It was taken to the 
Supreme Court by John Severn, and decided 
there in fiivor of the individual suitor against 
the Province of Ontario. (2 Supreme Court B. 
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70.) This matter was discusBed in the Ontario 
Legislature in February, 1879, and it was then 
unanimously agreed by the Legislature as 
follows : — " That a representation ought to be 
made to the Dominion Government wilhaview 
to said allowance being hereafter aK8umed by 
the Dominion, and said allowance ought not to 
be continued as to appointments hereafter 
made." We are curious to know what corres- 
pondence has taken place between the Ontario 
Government and the Dominion Ministers on 
the subject, and whether any steps have been 
decided upon to remedy the anomalous position 
of the Ontario judiciary. — Gazette^ Montreal. 



NOTES OF CASES. 



EXCHEQUER COURT OF CANADA.* 

Ottawa, Jan. 12, 1881. 

Coram Fournibr, J. 
DouTBi, suppliant, and The Qdken, defendant. 

Treaty of Washington — Employment and remuner- 
ation of Canadian Counsel — Riyht of Counsel 
to recover by PHition of Right — 35 Vie. c. 25. 

Under Article 25 of the Treaty of Washing- 
ton it is provided : " that each of the high con- 
« tracting parties shall pay its own commissioner 
<< and agent or counsel ; all other expenses shall 
<< be defrayed by the two Governments in equal 
'• moieties.'' 

By 35 Tic. c. 25 (D.) the Fisheries Articles of 
the Treaty of Washington were made part of the 
law of Canada, and a Queen's Counsel residing in 
the city of Montreal was one of the Canadian 
Counsel before the Commission sitting at 
Hali£ftz. There was evidence showing that 
the agreement entered into between the 
Minister of Marine and Fisheries and the 
suppliant at the city of Ottawa, was to the 
following effect: that the suppliant was to 
receive $1,000 per month on account of his 
expenses and services whilst the Commission 
was sitting at Halifax, and that a further sum, 
to be settled upon after the award of the Com- 
missioners, would be paid. The suppliant 
removed with his family from Montreal to 
Hali£5U[, and was exclusively engaged in con- 
nection with this matter for 240 days. The 
Government paid suppliant $8,000, and by his 



* Head note to Snpreme Court Report. By Geo. 
Daval« Esq. 



petition the suppliant claimed that the amoont 
received only paid his expenses, and that he 
was entitled to a further sum of $10,000 for the 
value of his services. The amount involved 
before the Commission was $12,000,000, and the 
amount awarded in £AVor of Canada was $5,500,* 
000. 

Held^ 1. That this agreement constitated a 
valid contract, and that a Petition of Right did 
lie to recover the amount due him under such 
agreement. 

2. That the agreement entered into having 
been made at the city of Ottawa, the rules of 
evidence in force in the Province of Ontario 
were applicable, and suppliant's evidence on 
his own behalf was therefore admissible. 

3. That as the evidence adduced proved that 
the remuneration received by the suppliant, 
when engaged as connsel in important cases, 
was $50 per day and $20 for expenses, when 
his services were required outside of his own 
Province, the Court would grant him $8,000 
out of the $10,000 claimed by his petition, 
being at the rate of $50 per diem and $20 for 
expenses, for the 240 days he was employed 
before the Commission. 

Haliburton, Q. (7., and Ferguson, for suppliant 
Lash, Q. C.J and Hogg, for the defendant. 



COURT OF QUEEN'S BENCH. 

MoHTBiAL, Nov. 17, 1880. 

Sir A. A. DoRiON, C. J., Monk, Rambat, 
Cboss, Babt, JJ. 

LoNOPRft et al. (contestants below), Appellants, 
and Yaladb (opposant below), Respondent. 

Registration — Resiliated Deed. 

The registration qfadeed of sale qfan immoveahle, 
by a creditor of the vendee, after it has been can- 
celled by the parties to it, withoiU any fraudulent 
intention, will not revive or give effect to it, so 
as to enable the creditor to seize the property 
in the possession of the vendee. 

The appeal was from a judgment of the 
Superior Court, Montreal, Jettd, J., May 31, 
1879, maintaining an opposition to the seizure 
of an immoveable. The facts were these : The 
appellants obtained judgment against one Cor- 
beille, and on the 7th Aug. 1878, took out execu- 
tion and seized a lot of land in Lachine. The 
respondent, Yalade, filed an opposition alleging 
that on the 9th May, 1877, he had sold the lot 
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in question to Corbeillei but that on the 
8th May, 1878, Corbeille bad retroceded it to 
him; that neither of these deeds had been 
registered, and that Corbeille had no right of 
ownership at the time the lot was seized. 

The appellants then discontinued the seizure, 
but immediately registered the deed from 
opposant to Corbeille, and then took out a new 
writ of execution, and two days later, the op- 
posant registered the deed of retrocession. He 
subsequently filed an opposition to the second 
seizure. The present appellants contested this 
opposition, but the contestation was dismissed 
by the following judgment of the Court below : 

** La cour, etc 

<< Consid^rant que Facte de vente du 9 mai 
1877, oonsenti par Popposant au difendeur F. 
Corbeille, n'a conf6r6 k ce dernier de droits sur 
llmmeuble saisi en cette cause que tant qu'il a 
M en existence, sayoir, jusqu'& la date de la re- 
trocession fiute par le dit Corbeille au dit oppo- 
sant, le 8 mai 1878 ; 

** Consid^rant que par cette retrocession le 
titre du dit Corbeille & la propriety du dit im- 
raenble 8*081 trouy6 complitement annul6 et 
•nemnti; 

^Consideiant que Tenregistrement que les 
demandeuzB ont iait faire du dit acte du 9 mai 
1877, apr^s son annulation et an^antissement 
par la retrocession susdite et avec pleine con- 
naisaance de la dite retrocession, n'a pu faire re- 
▼ivre le dit acte et conferer au dit defendeur Cor- 
beille dee droits de propriete dans le dit im- 
meuble auquel 11 n'avait plus aucun titre ; 

« Considerant que Tarticle 2085 du Cfxie Ci- 
Til ne pent etre invoque par les demandeurs, 
attendu qu'ils n'ont acquis aucun droit sur I'im- 
meuble en question pour une valour ou consi- 
deration nouTelle par eux donnee depuis la dite 
retrocession; 

*< Considerant qu'il n*a pas ete prouve que le 
dit acte de retrocession ait ete fait par fraude, 
mais qu'il a ete ikit de bonne foi entre le de- 
fendeur et Topposant ; 

" Considerant que par suite du dit acte de re- 
trocession I'opposant est redevenu d^s le dit 
jour 8 mai 1878, proprietaire de I'immeuble 
nisi en cette cause, et I'etait lors de la dite sai- 
sie, et que par suite il est bien fonde h deman* 
der main-levee de la dite saisie de son immeu- 
ble; 

** Renvoie la contestation de la dite opposition 



et maintient la dite opposition, declare la dite 
saisie du dit immeuble nulle et de nul effet, et en 
donne main-levee au dit opposant ; le tout avec 
depens," etc. 

In appeal, the judgment was confirmed. 

Rambat, J. I concur in the judgment that has 
just been rendered. It seems to m^ to be un- 
questionable that registration will not revive a 
deed which has been cancelled by the parties to 
it. Registration gives effect to rights, it does not 
create them. The legal title was not in Cor- 
beille at the time of the seizure. Again, there 
is no evidence of fraud. It seems that no money 
passed either at the time of the sale or of the 
retrocession, so the transaction in no way 
affected the solvability of Corbeille. But we 
are told the object of the sale was to commit a 
fraud on the law by giving a seeming qualifica- 
tion to Corbeille to sdmit of his being a magis- 
trate. If this were a fraud, it is not such a 
fraud as would affect the opposants. I may, 
however, say that there is no fraud at common 
law in procuring property for the purposes of 
obtaining a qualification, and the consideration 
is not of any consequence. 

Judgment confirmed, Cross, J., dissenting. 

Langpri ^ David, for Appellants. 

P, PelUtteTf for Respondent. 

COURT OF QUEEN'S BENCH. 

MoNTRBAL, Nov. 17, 1880. 

Sir A. A. DoRiov, C.J., Monk, Ramsay, Cross, 

Baby, JJ. 
DoNiLDSOH (deft, below), Appellant, and 

Charlbs (piff. below), Respondent. 

Action in J^'eetnunt — Procedure — Incidental 

demand. 

7%$ lease ran from Ist May, 1879, to I si May, 
1880 ; held, an action instituted 1st May, 
1880, was premature, the last day of the term 
belonging wholly to the debtor. 

To the principal demand in ^eelment an incidental 
demand for damages ( for illegally remaining 
in possession after 1st May) was subsequently 
added, and the defendant pleaded to the inci- 
dental demand, asserting his right to remain in 
possession. Held, that although the principal 
demand wtu premature and inadmissible, and 
the incidental demand contained no conclusion 
for ^ectment, yet the incidental demand might, 
under the issue joined, be treated as if it were 
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incorporated in the principal action^ 90 <u to 
nutain a judgment ofexptdeion. 

The appeal was from a jadgment of the Supe- 
rior Court, Montreal, jAtt4, J., May 25, 1880, as 
follows : 

La cour. . .. 

« Consid^rant que la demanderesse par sa 
demande principale requiert I'expulsion du d^ 
fendeur son locataire, do la maison k lui louee 
par bail en date du 19 Septembre 1878, et con- 
tinue pour une aan^e de plus k compter du ler 
Mai 1879 au ler Mai 1880, la dite maison d6crl- 
te comme suit : " That certain three story stone 
store, kc. " et ce pour les raisons suivantes, 
saToir : lo d6faut de paiement du loyer du mois 
d'Avril, $60 ; 2o defout de paiement de la taze 
d'eau, $29.70 *, 3o coQt d'une vitre de I'dtalage 
ou de la vitrine du magasin lou6, brisee par le 
d6fendeur, $50, et que par sa demande incidente 
la demanderesse invoque en outre la detention 
ilUgale par le d^fendeur de la dite maison, 
aprte Tezpiration du bail & lui consenti, et re- 
clame en consequence en addition aux conclu- 
sions de sa premiere demande des dommages 
8'61evant h, $300 h, raison dn tort sonffert par son 
nouveau locataire, vii I'impossibilite ou il a ete 
de prendre possession de la dite maison depuis 
le ler Mai par le fait du d6fendeur ; 

<< Consid^rant que le d6fendeur a plaid6 h. ces 
deux demandes disant : quant au loyer, que la 
demanderesse etait sans droit pour le lui de- 
mander, le ler Mai, le terme qu'il avait pour le 
payer n'etant pas echu ; quant h. la taxe d'eau, 
qu'elle n'est pas due h. la demanderesse mais jL 
la villc, et que le dMendeur Ta payee £k qui de 
droit ; quant k la vitre bris6e, qu'elle I'a etc par 
un dcfaut de construction de la maison londe et 
non par la faute du dcfendeur, qui par suite 
n'est pas responsable du dommage souifert par 
la demanderesse en consequence ; enfin que par 
un nouveau bail interrenu cntre I'agent autorisS 
de la demanderesse et lui, il est eo droit de gar- 
der la dite maison pour une autre ann6e du ler 
Mai conrant au ler Mai 1881, et que par suite il 
n*est pas responsable des dommages soufferts 
par le second locataire k qui la demanderesse a 
pu louer de nouveau le dit magasin ; 

« Considcrant que la pretention du defendeur 
quant au loyer reclame est bien fondle ; qu'aux 
termes du bail invoqu6, le loyer n'etait dA ^ue 
le ler Mai ; que le dernier jour du terme appar- 
tient en entier au dcbiteur, et que Taction de la 



demanderesse intent^e ce jour-12L £tait pr^matn- 
r6e, et que la consignation que le defendeur a 
fiaite du dit loyer au greffe de cette cour est 
valable et suffisante ; 

<< Considcrant que la taxe d'eau n'etait pas 
due k la demanderesse, qu'elle n'avait aucun 
droit de la r^lamer du defendeur, et que ce 
dernier justifie I'avoir payee k qui de droit ; 

<< Cousiderant qu'il est 6tabli en preuve que 
la vitre dont la demanderesse reclame le coiit 
n'a pas Cte bri»6e par le fait et la faute du de- 
fendeur, mais bien par suite d'un vice de con- 
struction de la maison lou6e, dont le defendeur 
ne pent 6tre responsable ; 

« Considdrant que la demanderesse ne pour- 
rait avoir droit k des dommages contre le defen- 
deur, pour la detention ilUgale par ce dernier de 
la maison en question, qu'en autant qua ces 
dommages seraient realist et constates coiitra- 
dictoirement, et que dans I'espdce aucune telle 
reclamation n'est 6tablie, renvoie les di verses 
pretentions de la demanderesse k raison de tout 
ce que dessus. Mais considcrant que le defen- 
deur n'a pas prouve avoir obtenu de la deman- 
deresse ou de son agent autorise un nouveau 
bail de la dite maison pour une autre annee k 
compter du ler Mai courant (1880), et que par 
suite il est restC en possession de la dite maison 
ou magasin sus-decrit ill6galcment aprds le 
temps accords par la loi pour dCmCnager, de- 
puis le ler Mai courant ; 

" Condamne ie defendeur k dClaisser et livrer 
2t la demanderesse, sous trois jours de la signifi- 
cation du prdsent jugement les lieux susdCcrits, 
en faisant place nette j sinon, et le dit delai ex- 
pire, sera le dit defendeur expulsedes dits lienx 
par main de justice, les biens,meubles et effets qui 
s'y trouveront jetes sur le carreau, et la deman- 
deresse mise en possession et jourssance paisible 
des dits lieux. Et la cour, vii les pretentions 
erronCcs des deux parties, les condamne k payer 
ehacune leurs frais, condamnant neanmoins spe- 
cialement la demanderesse k supporter les frais 
d'enquCte occasionnfis par Texamen des temoins 
Houghton, Macdonald, Tighe et Chester produits 
par elle, et Philbin, McArthur, Haycroft, Lee, 
Baldwin et Ste. Marie produits par le defendeur • 
et condamne le defendeur aux frais d'enqu6te 
occasionn6s par Fexamen des temoins suivants 
savoir: le defendeur lui-meme, MacDonal<^ 
Cushing et la demanderesse, et la cour reserve 
ii cette derniere tout recours en dommages que 
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de droits 8*11 y a lieu, h. raison de la detention de 
la dite proprieie sans droit apr^ I'expiration de 
BOQ bail." 

Bamsay, J. The appellant leased a house 
from the respondent, who brought an action 
seeking the expulsion of the appellant and 
claiining rent, water-rate, and damages for brok- 
en glass. This action was instituted on the 
Ist May, 1880, the day on which the rent fell 
due. During the proceedings, and subse- 
quently to the 1st of May, respondent insti- 
tuted an incidental demand for damages suf- 
fered by her, owing to appellant's detention of 
the property after the expiration of the lease, 
and adding a special conclusion for damages, 
but without renewing the conclusion of the 
original demand for expulsion. Appellant, by 
his plea to the incidental demand, asserts his 
right to remain in possession. The principal 
demand was rejected by the Court below, be- 
cause the rent was not due when the action 
was brought^ because the taxes were not due to 
the Plaintiff but to the Corporation of the city, 
and because the breaking of the glass was at- 
tributable, according to the evidence, to the 
working of the house, and not to any act of the 
Appellant. The damages alleged in the inci- 
dental demand, were said to have been suffered 
by one Tighe, the tenant of Respondent, and 
therefore they were refased, but the Court 
granted the prayer of the principal de- 
mand because the Appellant had com- 
pleted what would otherwise have been an 
imperfect issue by his allegation that he had a 
right to remain in possession of the premises 
After the 1st May, when his lease was plainly 
at an end. Appellant now seeks to obtain the 
rereml of this judgment by saying that the in- 
cidental demand had no connection with the 
principal demand, and was therefore wholly in- 
admissible; and accordingly, that the princi- 
pal demand being rejected, there were no con- 
elusions to justify t^ judgment for expulsion. 
There can be no doubt that the procedure is 
inegnlar in the extreme, as was remarked by 
the learned judge in the Court below. Never- 
thelest, he held that the incidental denuuid 
was only an addition to the principal demand, 
and that as the issae was complete by the plea, 
M to whether appellant should be expelled or 
not, he could decide it without going beyond 
the whole conclusions. We cannot say that 



this decision is wrong. The judge had all the 
issues before him, and the whole eyidonce as 
perfectly as it ever could be brought before him 
in another suit, and we think he was justified in 
treating the incidental demand as incorporated 
in the principal demand, it having been so 
treated by both parties ; although the ordinary 
practice is undoubtedly to put separate conclu. 
sions to the incidental demand. 

The appeal is therefore dismissed with costs. 

Judgment confirmed. 

Archambatdt f Davidj for Appellant. 

Ritchie ^ Ritchie, tor Respondent. 



COURT OF QUEEN'S BENCH. 

MoNTRiAL, Dec. 24, 1880. 

Sir A. A. DoRioN, C. J., Monk, Cross, Babt, JJ. 

Darling et al. (defts. below), Appellants, and 
Barsalou et al. (plffs. below), Respondents. 

Trcuie Mark — Reaemblanee. 
B. ^ Co. regittered a trade mark for the laundry 
toap made by them, the mark contieting of the 
imprint of a horz^s head, with the words " The 
Imperial Laundry Bar'* stamped on the face 
of each piece, and the words " J. Barsalou f 
Co., Montreal," on the opposite side. O. ^ 
Co. subsequently manufactured a soap with 
the imprint of the head of a unicorn and the 
words << A. Bonin, 115 St. Dominique street, 
Very Best Laundry" on the face, (without any 
words on the opposite side). Held, that there 
was no resemblance or similarity between the 
marks which could deceive persons of ordinary 
intelligence, and D. j* Co. could not be re- 
strained Jrom continuing the manufacture of 
their soap. 

The appeal was from the following judgment, 
rendered by the Superior Court, Montreal, Bain- 
ville, J., on the 30th of April, 1879 : 

" La cour, etc. 

<< Consid^rant que les dcmandeurs ont prouv6 
les all6gations de leur d6claration ; 

" Consid§rant que la marque par les d6fen- 
deurs sur le savon par eux manufacture et 
vendu est une imitation frauduleuse de la 
marque de commerce des demandeurs, et de 
nature k tromper les acheteurs en g6n6ral ; 

(< Conaid^rant que I'impreinte de la lioome 
est faite de mani6re k repr68enter la tdte d'un 
cheval plut6t que celle d'une licorne ; 

« Considdrant qu'il est prouv6 que des ache- 
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teurs ont £t6 tromp^s sur la ressemblance des 
dites deux marques ; 

*' D^boute les defendeurs de leur defense, et 
les condamne h. payer aux demandeurs la somme 
de $100 de dommages, avec inters t, &c." 

The action was brought by the respondents, 
claiming the sum of $2,000 damages for in- 
fringement of a trade mark on soap. The 
plaintiffs, J. Barsalou A Co., alleged that they 
had been manufacturing soap for several years 
past in Montreal, and in 1877 had registered 
a trade mark for the article manufactured by 
their firm ; that the distinctive feature of this 
trade mark was a horse's head, which was im- 
pressed on each piece of the soap ; and that the 
defendants, Darling A Brady, had imitated this 
mark with the intention of deceiving the public 
into buying the soap made by them instead of 
Barsalou's soap. 

The appellants pleaded to this suit, that the 
soap manu&c tared by them was not an imita- 
tion of Barsalou's soap ; that it bore the im- 
print of the head of a unicorn, and not that of 
a horse ; that there was no similarity in the 
inscriptioD, the Barsalou soap having the 
words, <* The Imperial Trade Mark Laundry 
Bar " stamped on the face of each piece, with 
the name "J. Barsalou & Co., Montreal," on the 
opposite side ; whereas the soap manufactured 
by appellants had the words << A. Bonin, 115 St. 
Dominique street, Yery Best Laundry,'* on the 
face, without any words on the opposite side. 

The evidenee showed that the respondents' 
trade mark was the imprint of a horse's head, 
with the words, *< The Imperial Laundry Bar," 
stamped on the face, acd the words << J. Bar- 
salou & Co., Montreal," on the opposite side. 
The soap manufsictured by appellants had the 
bead of a unicorn, with the words « A. Bonin 
115 St. Dominique St. Very Best Laundry," 
on the face, without any words on the opposite 
side. The arrangement of the words was also 
different. 

MoKK, J , pofnted ont that the imprint and 
general appearance of the two heads differed 
considerably, besides the addition of the horn 
to the head of the unicorn. There was no 
resemblance between the two marks and the 
accompanying words that could deceive any one 
with ordinary intelligence. Moreover there 
was no evidence that the respondents had 
suffered any damage. 



The judgment in appeal is as follows : — 

" Considering that it is in evidence that the 
print used by appellants on their soap is not 
the same as the one used by respondents in 
conformity to their trade mark, and there is no 
such resemblance or similarity between the two 
that the difference cannot easily be noticed by 
any person with ordinary care and intelligence; 

" And considering that there is error in the 
judgment rendered by the Superior Court, at 
Montreal, on the 30th day of April, 1879; 

<' This Court doth reverse the said judgment 
of the 30th of April, 1879 ; 

"And proceeding to render the jadgment 
which the said Superior Court should have 
rendered, doth dismiss the action of the 
respondents, and doth condemn them to pay to 
the appellants the costs incurred as well in the 
Court below as on the present appeal." 

Judgment reversed. 

Cruicluhank j* Cruiektkankj for Appellants. 

Beiqutj Ckoquet j* McOoun^ for Respondents. 



COURT OF QUEEN'S BENCH. 

MoNTBiAL, Nov. 19, 1880. 

Sir A. A. DoaioN, C. J., Monk, Ramsay, Cross, 

Baby, J J. 

La Sooiirfi Pbrmaninti di Constrdotiok (plff- 
below), Appellant, and Robihsoh (deft. 
below), Respondent. 

Delegation — A eeeptance — Regittralion, 

The appeal was from a judgment of the 
Superior Court, Montreal, Papineau, J., Feb. 
28, 1879, reported in 2 Legal News, p. 148, where 
the facts will be found. 

The appellant submitted the following pro- 
positions :^ 

1 . L'engagement contracts par Robinson de 
payer i^ I'acquit de Leonard la cr6ance de la 
Society appelante a, ipao faelOy engendr6 nn lien 
de droit entre Robinson et elle, et a, (fe piano et 
sans acceptation antecMente, ouvert en fiftveur 
de cette derni^re, un droit d'action contre le 
premier. 

2. S'il 6tait besoin d 'acceptation, une accepta- 
tion expresse n'6tait pas n^cessaire, une accep- 
tation implicite ou tacite £tait suffisante. 

2. Cette acceptation s'inf^re dans I'espdce de 
I'acte de vente par Leonard i^ Robinson. 

Ramsay, J. The first proposition of Appel- 
lant seems to be that by the form of Ckspond- 
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ent's undertAking, it wm not only an indi- 
cation of payment, but an absolute obligation 
in faTor of appellant, wbich did not require 
acceptance. I am not aware that there is any 
Babetantial distinction between the delegation, 
as used in the Code (art. 1173), of a new debtor, 
and the indicatiQu de paiementj as used in the 
Code (art. 1174). Neitber creates novation. 
Both are within art. 1029, that is, both require 
acceptance. This seems always to have been 
held. Directly in the case of PaUnaude ^ 
VEfi^ dit LaplanU, indirectly in the case of 
MalietU ▼. Hudon, It is the common law rule 
of all donations that they must be accepted, and 
what Is the giving of a debtor, without consi- 
deration, else than a donation 7 It is the dona- 
tion of extra security. It is no answer to say 
that the action may be brought without pre- 
viooB acceptance. That is clear, although 
there are oontnuy decisions. The action is 
sufficient acceptance, if in time. I, therefore, 
think appellant's first proposition is untenable. 
His second proposition appears to me to be 
correct ; bat when he comes to the third pro- 
position, that the registration is evidence of 
acceptance, I must again dissent from appel- 
lant's view. It is evident that the registration 
by another, being no act of the creditor, can- 
not be a declaration of his will, and consequently 
would only be a fictitious acceptance, which is 
not what is contemplated by law. ' But the 7 
Vic, cap. 22, really amounts to this, that the 
right of the creditor shall be maintained, no 
matter who carries the Deed to the Registrar. 
This would probably have been the decision of 
the Courts, if there had been no such clause. 
Publicity was the object of the Begistration 
law, and that was acquired by the transcrip- 
tion in the public register. The reasoning on 
the Edict of 1711 does not appear to me to be 
conclusive. The question of the necessity of 
opposition introduces new elements which it 
is not necessary now to discuss. It seems to 
bave been the opinion of the Court in Paten- 
aude j- VEriger that the registration was an 
Acceptance. In Hudon ^ MaUette a doctrine 
incompatible with that was held. It was there 
held that the direct action on the debt could 
be maintained by the creditor on a registered 
deed if there was no acceptance. 

At the aigument some stress was laid on the 
fiict that Bobinson had made payments to ap- 



pellant. It is clear Robinson's act would not 
tell mere against bim than his deed with 
Leonard. It is the act of the appellant in re- 
ceiving this money that is important, and tb at 
must be drawn from the recei pts. The doctrine 
on that point seems to have been properly 
laid down in Poirier ^ Lacroix (6 L. C. J.) The 
receipts in this case do not imply an accept- 
ance of the new debtor, but only of the money 
he brought on account of the debt of the ori- 
ginal debtor. No acceptance, therefore, can be 
gathered from the simple fact of the payment. 
It is almoet too elementary to require special 
remark, that no act of the person indicated as 
the person to pay can amount to an accept- 
ance, else the rule that acceptance is necessary 
would disappear. 

The letters certainly do uot of themselves 
form an acceptance. But we are asked to draw 
from the respondent'^ letters that the letters 
from the appellant were an acceptance. If the 
answer contained clearly the pro)K>sition ac- 
cepted, we might not require tbe production of 
the letters themselves. But the letters are not 

conclusive. 

Judgment confirmed. 

LaranffeTj Loranger^ PeUetier j* Beaudin for 

Appellant. 

Robertton ^ Co. for respondent. 



SUPERIOR COURT. 

MoNTRiAL, June 30, 1880. 

Brfore Papxhead, J. 

DnajARDiMS et vir v. Gkavil et ux., k LAMGivm 
dit Lacroix, opposant. 

Sheriff ^t Sale — RigkU qf Lestee, 

The leeeee qf an immoveable property abotU to he 
told by theriff't eale, has no right to make an 
oppoeUion afin de charge to the taUj bated on 
a notarial lease q/ the property to himseifi 
prior to the seizure. 
The plaintiff, a hypothecary creditor, having 
obtained judgment against the defendant, 
caused an execution to issue against the im- 
moveables hypothecated in his favor. 

The opposant, lessee of tbe premises under a 
notarial lease for a year, duly registered, filed 
an opposition a fin de charge^ based on his lease 
prior to the seizure. 

The plaintiff contested the opposition by a 
dffettse en droit. 
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PapimbaUi J.| maintained the contestation 
and dismiBsed the action, the judgment being 
as follows : 

**La cour, etc. 

'' Considerant que la demandereKsei creanci^re 
des defendeuis, u'est pas tenue en loi d'cntre- 
tenir le bail fait par ses dubiteurs et auquel «lle 
n'a pas 6t6 partie ; 

" Con8id6rant que ce bail ne peut pas em- 
p6cher la demanderesse de faire saisir et yendre 
limmeuble pendant ce bail dont la duree 
n'ezcMe pas un an ; 

" Consid6rant que si la rente par dec ret ne 
depouille pas le debiteur saini de sti jouissance 
de I'immeublc saisi jusqa' k I'adjudication, elle 
Ten depouille certainement du moment de 
Tadjudication, et met fin au bail, en mettant 
fin k la jouissance du bailleur, qui, de sou cot6, 
ne peut plus faire joulr son preneur ; 

« Consid6rant que si d^un c6te le bail en 
cette cause est de fait anterieure k la saisie 
r6elle des immeubles des defendeurs, de I'autre 
cdte ce bail n'a confer^ aucun droit do pro- 
pri6t6 k I'opposant dann, ni aucune charge sur 
les immeubles lou6s, et qu'il ne poss6dait meme 
ceuz-ci que pour les ddfeudeurs et au nom de ces 
deiniers, et dans le seul but et pour la scule fin 
d'en avoir la jouissance accordee par le bail en 
question ; 

<< Considerant que I'opposant, ne d4rivant sa 
jouissance que des defendeurs, ne peut I'ex- 
ercer plus longtemps quo la loi ne permet h 
ceuz ci de la conserver eux-mdmes, c'est-ilk-dire 
apr^s I'adjudication ou decret ; 

« Cen8id6rant que I'opposant, en demandant 
de conserver sa jouissance au-del2i du temps de 
la rente par decret jusqu' b, la fin de la dur6e 
naturelle de son bail, a demand^ ce qu'il n' a 
pas droit d'obtenir ; 

" Considerant d'ailleurs qui si toutefois il 
6talt possible k Popposant de faire cette de- 
mande, il ne pourrait dtre re^u k la faire qu'en 
o£frant poor le profit du crcancier saisissant 
une partie du loyer proportionn6e au temps 
que le bail aurait k courir apr^s I'adjudication, 
et qu'il ne I'a pas offerte ; 

« Considerant que le droit de I'opposant se 
r^sout, par la rente ou dScret des immeubles k 
Ini louds, en une cr^ance privil6gi6e sur le pro- 
duit de ces immeubles pour la plus raleur 
donn^o par ses tiaraux aux dits immeubles, 
conformement k I'Art. 2010 du C. C, et que sa 



dite opposition afin de charge est mal fondee, 
et que la contestation ou defense en droit iaite 
par la demanderesse k I'encontre de la dite op- 
position est bien fondle ; 
*' La Cour maintient la dite defense en droit, 

Ac." 

Opposition dismissed 

Lor anger t Loranger ^ heaudin for opposant. 

a. ^ L. Laflamme for plaintiff contesting. 



SUPERIOR COURT. 

MoNTBBAL, Jan. 15, 1881. 

Be/ore Papinbau, J. 

Dklano et al. v. DiSRiriBsis, and Cartbr, T. S. 

Things exempt from seizure — Alimentary Debt — 

C. C. P. 658. 

Objects which are exempt from seizure by recuon qf 
being given as aliment, may nevertheless be 
seized and sold for an alimentary debt. 

The defendant contested the saisie^arret be- 
fore judgment which had issued in the cause, — 
among other reasons, because by the condition 
of the will of defendant's father the thing seised 
was insaisissable . 

The plaintiffs answered that the thing seized 
was not exempt from seizure for a claim of the 
nature of plaint! fft', being for provisions sold to 
defendant for the subsistence of his family. 

Papimkau, J. Les choses achet^es des de- 

mandeurs ^taient en general des choses alimen- 

taires. Cela suffit pour maintenir la saisie, 

d'apr^s I'art. 558 C. P. C, dernier paragraphe. 

Nous n'avons pas k determiner sur cet incident 

pour quelle portion la creance des demandeurs 

leur donnait droit de saisir la pension alimen- 

taire que le p6re du d6fendeur lui arait legue 

sous condition d'inali6nabilit6 et d'insaississa- 

bilite. II suffit qu'une partie seulement soit le 

prix d'aliments fournis pour ne pas declarer la 

saisie nulle. 

Petition rejected. 

Trudel ^ Co., for plaintiffs. 
Oeoffrion, Rinfret, Dorion ^ Lavioleite for de- 
fendant. 



GENERAL NOTES, 



The Bodden and onexpeoted demiBo of Mr. Keeler, 
member for East Northumberland, is announoed. Mr. 
Keeler waa one of the moat vigorous opponenta of the 
Supreme Court Act, and the author of a bill intro- 
duoed laat soeBion, and also doriog the present seasion, 
for the repeal of the Act. 
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APPEAL BUSINESS. 
The statistics of the business before the Court 
of Queen's Bench sitting in appeal, for the year 
1880, contain some figures of interest. It 
appears that the total number of appeals in 
dTil matters during the year for the District of 
Montreal was 150, of which 148 were from 
judgments of the Superior Court, and 2 from 
judgments of the Circuit Court. The districts 
from which the appeals came are as follows : — 
Montreal 122 ; Ottawa 7 ; St. Francis 9 ; Riche- 
lieu 3 ; Bedford 4 ; St. Hyacinthe 3 ; Iberviile 
2. There were also 3 criminal cases. The 
number of judgments rendered in 1880 was 116 ; 
87 confirmed and 29 reversed. 

At Quebec the total number of judgments 
rendered was 69 ; 45 beiug confirmations and 

24 reTersals. 
The following table shows the totals : — 

Civil Cases, Montreal. 
6. C. Confirmed 85 

ReTorsed 26 
C. C. Confirmed 2 

Reversed 3 

Total 116 

Civil Cases, Quebec. 

6. C. Confirmed 40 

Reversed 22 
C. C. Confirmed 5 • 

Reversed 2 

Total 69 

Criminal Cases, Montreal. 
Confirmed 3 

Criminal Cases, Quebec, 
Confirmed 1 

Under the head of judgments confirmed are 
included all cases where the judgment is re- 
fonned without the respondent being condemn- 
ed to pay costs ; and under judgments reversed 
are included reversalB of decisions in Review, 
though the original judgment is restored. 

We will give in another issue an alphabetical 
table of all the judgments rendered in the 
District of Montreal during 1880, with the 
nscnlt 



RIGHTS OF LESSEES, 

An interesting question relating to the rights 
of lessees, where the premises leased are s«ld by 
sheriff's sale during the term of the lease, has 
recently been much discussed before the Supe- 
rior Court. Two decisions on the subject have 
been rendered by the same judge. In De^jardins 
V. Gravel, (noted at p. 39) Mr. Justice Papineau 
held that the lessee has no right to make an 
opposition afin de charge to a sale under execu- 
tion ; and in another case of McLaren v. Kirk^ 
wood, noted in the present number, the same 
Judge has granted a summary petition for a 
writ of possession, presented by the purchaser 
at sheriff's sale, for the expulsion of the ten^uit 
before the expiration of his lease. The latter 
case was very fully argued by Mr. Bethune, Q. C. 
for the petitioner, and by Mr. Kerr, Q.C., for the 
tenant, and the judgment contains an elaborate 
examination of the law. The argument a^nd 
the judgment are to appear in full in the Jurist 
reports. The decision in the first case does 
not seem to admit of much doubt, but the 
question presented in McLaren v. Kirkwood 
is one of greater difficulty, and it is to be 
regretted, perhaps, that it is not to be discussed 
at present in a higher court, no appeal having 
been taken from Judge Papineau's decision. 



COURT OF QUEEN'S BENCH. 

MoNTKiAL, December 21, 1880. 

DoRioN, CJ., Monk, Ramsay, Cross & Baby, JJ. 

Tui QuBBN V. Lbvi Abrahams. 

Obtaining money by false pretenees^-Several counts 
in indictment — Power qf Attorney- General 
to delegate authority to present indictment to 
Grand Jury. 

This was a case reserved by the Chief Justice 
at the September (1880) term of the Court of 
Queen's Bench, Crown side, at Montreal. 

The defendant, Levi Abrahams, was indicted 
for obtaining money by fiilse pretences. The 
indictment contained four counts. By the 
first count the defendant was charginl with 
having obtained by false pretences, $20 from 
one Thomas Preddy. By the second he was 
charged with having obtained $20 from one 
James Heaton. By the third, with having 
obtained $10 from Thomas Preddy. And by 
the fourth, with having obtained $10 ^m 
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James Heaton. EZach count alleged that the 
money was ohtained, hy false pretences, on the 
same day (25 Sept. 1880). 

A trae bill having been found by the grand 
jnry, the defendant moved to quash the indict- 
ment. (1) Because the defendant was charged 
with four distinct offences, which could not be 
joined in the same indictment. (2) Because 
the indictment had been submitted to the grand 
jury without the preliminary formalities re- 
quired by sect. 28 of the Criminal Procedure 
Act of 1869 (32 k 33 Vict., c. 29) having been 
observed. 

The Chief Justice allowed the case to proceed, 
intimating that he would reserve the questions 
raised, should the defendant be found guilty. 

The defendant was convicted on the two last 
counts only. 

The following questions were reserved : — 

1. Whether the Attorney-General could de- 
legate his authority to direct that the indictment 
bo laid before the grand jury, and whether the 
direction as given on the indictment was suffi- 
cient to authorize the grand jury to enquire 
into the charges and report a true bill. 

2. Whether if the indictment was improperly 
laid before the grand jury, it should have been 
quashed on the motion made by the defendant. 

3. Whether the several counts could properly 
be included in the indictment. 

4. Whether the rulings on the above questions 
are correct, and whether there was sufficient 
evidence of false pretences to justify a con- 
viction on the third and fourth counts. 

As to the first and second questions, the 
indictment was submitted to the grand jury by 
the following direction appearing on the face 
thereof: — ^<' I direct that this indictment be 
laid before the grand jury. L. 0. Loranger, 
Atty-General, by J. A. Mousseau, Q.C., C. P. 
Davidson, Q.C." Messrs. Mousseau and Davidson 
were the two Queen's Counsel authorized to 
represent the Crown in all the criminal pro- 
ceedings during the term. 

As to the fourth question, the evidence ad- 
duced at the trial was to this rtffect : That 
Freddy and Heaton went, on the 25th Sept. 1889, 
to the defendant's shop in St. James Street, and 
that the defendant sold them for $20, they 
paying $10 each, two railway passes, represent- 
ing to them that they were valid passes, and 
would enable them to travel by the Grand 



Trunk Bail way, from Montreal to Chicago. 
One of the posses was issued by the Grand 
Trunk Railway Co., authorizing A. Carey and 
one to travel on the Grand Trunk from Montreal 
to Port Huron, and was to expire on the 30th 
Sept. 188C. The other pass was issued by the 
Chicago k Grand Trunk Railway Co., and 
authorized A. Carey and one to travel on their 
road from Port Huron to Chicago. This pass 
had already expired before it was sold by the 
defendant. It was also proved that after having 
sold the passes, the defendant told Freddy and 
Heaton, before they left the shop, that one of 
them would have to take the name of Carey, to 
which no objection was made. Freddy and 
Heaton swore, however, that they did not 
understand the meaning of this until after leav- 
ing the shop, when they looked at the passes and 
found they were not transferable. They then 
made inquiries, and were informed the passes 
were valueless. 

Beldj [Dorion, C.J., and Cross, J., dissenting] 
that the authority under the statutory provision 
in question is not one which can only be 
exercised by the Attorney or Solicitor-General 
personally, but may be delegated to any coun- 
sel authorized to represent the Crown in pro- 
ceedings before the Criminal Court. 

2. [By the whole Court], that the several 
counts could properly be included in the same 
indictment. Beff. v. De Caatro^ (see 3 Legal 
News, pp. 376, 393.) 

3. [By the whole Court], that on the evidence 
the caie was properly left to the jury. 

Conviction affirmed. 
C. P. DaHdson^ §.(7., for the Crown. 
KelUti for the defendant. 



SUPERIOR COURT. 

MoNTRiAL, Nov. 30, 1880. 
B^ore Johnson, J. 
De BsLLBFEUiLLB ct al. V. La MuNioiPALiri du 

ViLLAGB DE St. LoUIS OU MiLB EkD. 

Municipal Corporation — Qtuui Contract. 

A corporation can come under a liability by a 
quaei-coniractf in the same manfier as an 
ordinary person^ and ther^ore a municipal 
corporation which avails itself qfj and is bene- 
Jited byj services rendered in procuring its act 
qf incorporation is liable for such services, 
Johnson, J. The defendants are a corporate 

body created by 40 Vic. c. 29. Some of the in- 
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habitants of the old mnnicipalityy as it appears, 
wanted to have it divided into two, and petition- 
ed Parliament for that purpose, and got the 
present gtatnte passed, employing the plaintiffn 
professionally to get it done.; and it is for these 
serTicet rendered hefore the Act of incorporation, 
that tbe action is hronght against the new cor- 
poration. There is no doabt that the services 
were well and effectively rendered; bat the 
corporation answers the action by pleading, 1st, 
by a difenae en droit, and, 2nd, by a peremptory 
exception, that it had no existence as a cor- 
poration, at the time the services were rendered ; 
and that the plaintiffs were really employed by 
the gentlemen individually who got this Act 
passed, and have no recourse except against 
them personally; and they, the defendants, 
having at that time no existence, could neither 
tbemselves employ nor authorise others to em- 
ploy tiie plaintifis. It was contended for the 
plaintiffs that there had been a ^tMut-contract ; 
but it was answered no, because there was 'no- 
body capable of ^uan-contracting ; there was no 
person at all either capable or incapable of con- 
tracting. This corporation (which if it had 
existed at the time would have been a person 
in law) had not then been created, and it was 
not merely the case of capacity or incapacity of 
an existing person, but the very existence of 
any party, person or corporation whatever, whe- 
ther capable or incapable of contracting. 

The plaintiffs cited articles 1041 and 1042 
of the C. C. They are founded on the 
authority of Pothier and of Marcad4. The text 
of the articles'is as follows. Aiticle 1041 says : 
" A person capable of contracting may, by his 
lawful and voluntary act, oblige himself toward 
another, and sometimes oblige another toward 
him, without the intervention of any contract 
between them.'' Art. 1042 reads: <<A person 
incapable of contracting may, by the ^ucut-con- 
tiact of another, be obliged towards him." 

It could be plausibly argued that both these 
articleaseem to contemplate merely the capacity 
or incapacity, if not to contract, at all events 
to be bound. This is the first and obvious 
meaning, no doubt. Potbier's language in the 
example he gives is this: No. 128 Ob.: «I1 
est clair que les fous, les insens6s, les enfans, 
nesont pas capables de contracter les obligations 
qui naisaent dea d61its ou des quasi d61its, ni de 
contiactex par enx-memes eellet qui naitsent des 



contraiSj puis qu'ils ne sont pas capables de 
consentcment, sans lequel, il ne pent y avoir ni 
convention, ni d^lit ou quasi delit : mats ila sont 
cftpables de eontraeter touies les obligations qui se 
contraetent sans le fait de la personne qui la eon- 
traete. Par exemple, si quelqu'un a g6r6 utile- 
ment les affaires d'un fou, d'un insense, d'un en- 
fant, cet enfant, cet insens^, ce fou con traete 
Pobllgation de rembourser cette personne de ce 
qn'il lui en a cout6 pour cette gestion." 

Pothier's language is here admittedly inac- 
curate. The idiot cannot strictly contract an 
obligation, because consent is necessary. He can 
come under a liability — an engagement as some 
commentators call it, because the reason given 
in Pothier is that the quasi contract results 
from a fact, and not from a consent, and so the 
infant or the idiot could be bound though they 
had given no consent ; but, it is said, they must 
have had an existence of some sort — incomplete 
if you will (undeveloped, perhaps, is the 
scientific word). Here it is contended that the 
undeveloped corporation which used the plain- 
tiffs to obtain a state of full development for 
them were without power to consent, and not 
only without power to give any kind of consent, 
but without any form or kind of existence, in- 
choate or otherwise. Now, though the law, in 
its terms, and Pothier in his examples, says the 
incapacity of the idiot will not exclude ob- 
ligation under a quasi contract, is that the 
whole extent of their meaning? The law 
makes the quasi contract to spring not from 
capacity or completeness of power, but from a 
£fict — a benefit ; therefore if the defendant has 
power to be benefited it would seem it ought to 
be bound. There is a special allegation in th<) 
declaration, and it is also repeated in the special 
answer to the exception, and I think it has 
great force, that the defendant has availed itself 
of the Act of Parliament got by the plaintiffs' 
professional exertions; so that this would 
change the aspect of the question ; and it would 
no longer be whether a quasi contract can ob- 
lige an incapacitated person, or even an in- 
completely existing or organized body of per- 
sons; but whether the assumption, adoption 
and use by an existing person or body of per- 
sons of what was got for them by the services 
of another, renders him or them liable for the 
price or value of those services. Here there 
was, indeed; no body of persons haying a com- 
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plete corporate existence at the time the ser- 
vices were rendered, and possibly there may 
have been no guati contract to bind the non-in- 
corporated party at that time ; though there may 
be now to bind an existing party who could not 
then consent, but has since received the benefit. 
But call it what you please, it is a liability 
which may be assumed at all events : and which 
may result as well from that assumption as 
from an original contract or quasi contract. In 
England, in equity, a corporation is held liable 
for the acts of those who procured its incor- 
poration, even to the extent of agreements 
which such persons may have made with third 
parties. Surely then, a corporation is bound in 
some form towards those to whom it owes its 
very existence, if not by the legal fiction of the 
quasi contract, at least by the fact of its own 
assumption and acceptance and use of the 
powers got for them Dy the labors of the plain- 
tiffs. I am by no means clear that there was 
not here a quasi contract under the authority 
of Pothter's examples. The liability attaches 
in those cases because the parties could not 
create it for themselves. What reasoning separ- 
ates those instances from the present one ? for 
even a vacant succession cmn be boimd hy a 
quasi contract. In the 1st vol. of the Englfsh 
Kail way and Canal Cases, p. 129, there is one 
reported of Edwards et al. v. The Grand 
Junction Railway Co. The point was the lia- 
bility of the company, after incorporation, for 
what had been agreed to on their behalf before 
incorporation. I think this is a much stronger 
case for the plaintiffs than that one was ; but 
even there, the language of the Vice-Chancellor 
(and his judgment was confirmed in appeal) 
was very plain. He said : — « I think that where 
parties are going before Parliament for the 
purpose of being incorporated, a door would be 
open to great frauds if bargains made by persons 
acting as their agents, when they are in a 
scattered and individual state, were not binding 
on the company when incorporated." That, as 
I have said, was not the point that comes up 
here ; liat it was a stronger point for the cor- 
poration ; yet they were held to bargains made 
while they were in <«a scattered and individual 
state," and I see no reason why the present 
defendants should not also be so held. 

As to the existence then of a ^t^a«t-contract in 
this case, though there may possibly be some 



1 

doubt, I incline to say there was one. I see 
some authora in discussing this question prefer 
the term *^ enffogement*^ in some cases where 
the will of the parties is no element, and where 
the obligation arises from a mere fact (see 
Laurent, vol. 20, art. 305 to 309). In one place 
this writer asks: " Fourquoi la loi fiiit-elle 
naitre des obligations d'un fait? nous avons 
d6j2k indiquS le motif g6n6ral ; c'est on 
I'utilit^ des parties interessees, ce qni est aussi 
un inters t g^n6ral, ou une consideration 
d'6quit^." Apart^ however, from the question 
of 9U£Mi-con tract, the obligation of the defend- 
ants is supported by the principle I have before 
adverted to, that they have taken and used 
what was got by the plaintiffs' services, and 
they cannot make profit at their expense. 

Judgment for plaintiff. 

Be BelUfeuille ^ Bonin for plaintiffs. 

Alphonse Ouimet for defendant. 



SUPERIOR COURT. 

MoMTRBAL, Jan. 15, 1881. 

Before Papinbau, J. 

Nkveu v. Rabbau, and Nbvbu, T. S. 

Contestation oj declaration of garnishee — C. C. P. 

862, 8G4. 

The declaration of a garnishee cannot be contested 
without leave of the Courtj but such leave mag 
be granted even after the delays have expired^ 
on payment qf costs. 

Motion by T. S., that contestation of declara- 
tion of T. 8. filed in the cause by plaintiff be 
rejected, because not filed within the delays, 
and leave of the Court not having been ob- 
tained. 

Papinbau, J. La pr^sente cause est accom- 
pagn6e de saisie-arr^t avant jugement. Le 
tiers saiu a fait une declaration. Le jugement 
a ete prononc6 sur la demande principal e. Un 
peu plus de 8 joura aprds le jugement, le de- 
mandeur, sans la permission de la cour, a pro- 
duit une contestation de la declaration, et Ta 
signifiee au T. 8. en Ini donnant avis d'y rS- 
pondre dans les deiais voulus par la loi. Le 
tiers saisi fait motion pour rejeter cette con- 
testation. La motion est bien fondle en vertu 
des Arts. 862 et 864 C. P. C, et elle est ac- 
cor(16e. Si le demandeur avait demand^ per- 
mission de laisser sa contestation dans le 
dossier en payant les frais de la motion, la cour 
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J'efit accordee, parceque dans line autre cause 
cette permiasion a eie accord^ plus d'un an 
aprte jugement, et xnSme cette permission a 
dej& et6 accordee apr^ jugement semblable k 
celni pr§6entement rendu. 

Ge JTtion, Rinfret^ Dorion ^ Lavioletfe for T. S. 

£. 4" ■^' Laflamme for plaintiff contesting. 



SUPERIOR COURT. 

MoMTRSAL, Jan. 31, 1881. 

Before Papineau, J. 

McLarsn et al. v. Ki^k^tood, and Brooki, petr. 
for writ of possession. 

SherifTt taU — Rtffht of Purchaser to expel the 

Leasee. 
The petitioner Brooke, had purchased at 
sheriff's sale an immoTeable situate in 8t. An- 
toine ward, Montreal. Not being able to obtain 
delivery of the property, he demanded it oi the 
sheriff (under C. C. P. 712), and the sheriff 
haring given a certificate of the refusal to 
deliver, the petitioner now asked for a writ of 
possession. This petition was served upon the 
defendant, and also upon William Blackman, 
the lessee in possession. 

The lessee, Blackman, opposed the granting 
of the order, on the ground that he had leased 
the property under a notarial lease, which 
being continued by taeite reconduction for one 
year, would not expire until 30th April, 1881 ; 
that the sheriff's sale had not the effect of 
terminating the lease, and he had a right to re- 
main in possession until 1st May next. 

The Court granted the petition, referring, 
among other articles, to CO. 1663 : <<The lessee 
cannot, by reason of the alienation of the thing 
leased, be expelled before the expiration of the 
lease, by a person who becomes owner of the 
thing leased under a title derivedfrom the lessor," 
kc. C.C. 2128 says : << The lease of an immove- 
able /or a period exceeding one year cannot be 
invoked against a subsequent purchaser unless 
it has been registered." These articles, it was 
held, did not apply to a sale by a sheriff. The 
lessee's right is personal and is to be exercised 
against the lessor, and when the latter ceases 
to have any right in the property, the lessee's 
right also comes to an end. The lessee no 
doubtis^^posed to injury where the lessor 
^ Jkwomes insol vent) as is usually the case when 
bis property is sold by sheriff's sale, but this 



inconvenience is no ground for setting aside 
the law. Petition granted. 

Bethune j* Bethune^ for petitioner. 

Kerr, Carter ^McGibbon, for the contestant 
Blackman. 



SUPERIOR COURT. 

MoNTRiAL, Jan. 31, 1881. 
Be/ore JoBKSONf J. 
Grand Trunk Railway Co. v. Currib. 
Thk Sami v. Hall et al. 

Liability qf purchaser to pay interest on purchase 
money when the property is mortgaged for a 
larger turn than the price due, 

JoHNSOw, J. The question raised in these two 
cases is whether the purchaser of real estate is 
bound to pay interest on his purchase money, 
when the property is mortgaged for a larger 
sum than the price due. 

Art. 1535, 0. C , says :— " If the buyer be dis- 
turbed in his possession, or have just cause to 
fear that he will be disturbed by any action 
hypothecary or in revendication, he may delay 
the payment of the price until the seller causes 
such disturbance to cease, or gives security; 
unless there is a stipulation to the contrary." 

Here there is no stipulation to the contrary, 
therefore the purchaser is entitled to delay pay- 
ment of the price until the plaintiff causes the 
mortgages to be erased. But the plaintiffs do 
not claim the pui-chase money. They claim 
payment of the interest thereon ; and the ques- 
tion is whether a purchaser may delay pAymeut 
of the interest as well as of the price itself. 
This is no new question. In France, whence 
we borrowed our article 1535, it seems to suffer 
no difficulty. Here there have been ^various 
decisions of more or less authority in various 
cases, but still the main principle seems never 
to have been shaken except in the case of 
Dorion v. Hyde^ and though I myself sat in that 
case, I must say that in the light of subsequent 
decisions, I think it was wrong. That case oc- 
curred fourteen years ago, and the Judges who 
sat were the late Judge Caron, Judge Duval, 
Judge Drummond, and myself as Judge ad hoc. 
Certainly the reasoning of Judge Caron was 
very convincing then, but, as Judge Dorion said 
in Hogan v. Bernier, the reasoning is not sup- 
ported by authority, and is opposed to authority. 
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It was said that the case of Dorion v. ffyde had 
never been overruled. This is a mistake ; not 
to speak of Hogan v. Bemier^ in which it was 
overruled admittedly, and, to my mind, with 
commanding ability and decisive reason and 
authority, by one of the ablest judicial mind, 
that ever adorned this Bench ; — a judgment, too, 
which was subsequently confirmed unanimously 
in review {Hogan v. Btmitr^ 21 L. C. J. 
p. 101) : besides that case, I say, Dorion v. 
Hyde was overruled in a case that was not 
mentioned at the Bar ; — the case of Parker v. 
Felton (21 L. C. J., p. 253), where, though the 
action was different from this, it was clearly 
held that the balance of the purchase money 
itself is the only amount for which the pur- 
chaser can claim security. In the case of the 
G. T, R. Co. V. Martin^ decided by Judge Rain- 
ville in the C. C. on the 18th of March, 1879, 
the rule now contended for by the plaintiff was 
maintained. In four other cases of the same 
plaintiffs v. McGuire, Walker, Slater and Jones, 
on the 13th September, 1880, Mr. Justice McKay 
held the same thing, il s to the reason i ng on the 
subject, it is, as I have said, exhausted in the 
case of Hogan v. Bernier. The whole hing is 
comprised in two or three plain principlM. In 
the fi'st place the law gives the purchaspr no 
right to get back again any part of the price he 
may have already paid, on account of appre- 
hended trouble. It simply gives him the faculty 
of delaying payment of the price. If he choose 
to pay trusting to the seller's solvency, there is 
an end of the question. He has not chosen to 
use a faculty given to him for his protection ; 
and there is no authority to extend it to other 
cases. We must remember that by the oIJ 
French law, the purchaser could not refuse to 
pay on account of mortgages in such a case as 
the present. Of course if there was a warranty 
of franc et quiite, and the property turned out to 
be mortgaged, the purchaser could complain that 
he had been deceived, and he could break the 
gale; but it was different where the seller only 
covenanted to hold harmless. A s long as the pur- 
chaser was not troubled, he could not refuse to 
pay, even if he was sure that sooner or later he 
would have to pay the mortgages. He had to 
wait till the trouble came, and then he could 
call upon his vendor to make it cease, or in- 
demnify him. The obligation of the seller was 
simply that he would maintain the purchaser 



in quiet possession. (Pothier, Vente No. 1 
Talbot V. BeliveaUf 4 Quebec L. Bep., p. 104.) 
In the present case, and in the present state of 
the law, and the decisions on this sabject, I am 
not justified in treating it otherwise than settled 
by authority in favor of the plaintifTs conten- 
tion. I do not refer, in extenaOf to all the cases ; 
but there was the case of McDonnell j- Goundry^ 
which Is a very important one. It was different 
in the main object of the action from this, and 
depended on an express stipulation, and other 
facts not presented here ; but in giving judg- 
ment, the Chief Justice said (22 L.C.J., p. 222) : 
(< The appellant is entitled to retain the prin- 
cipal ; but not the interest, which represents the 
rents, issues and profits," and his Honor cited 
Sirey, Dalloz, Duranton and Troplong, which 
have been cited in the present case. There is 
an earlier case also ; Dinning t. Douglas, 9 L. O. 
Rep., p. 310. In that case it was held by Chief 
Justice Lafontaine, Aylwin, Duval and Mere- 
dith, J J., that "a purchaser enjoying the property 
purchased, and withholding the purchase money 
until his vendor shall have complied with a 
judgment ordering him to remove certain oppo- 
sitions, is bound to pay his vendor the interesti 
as it becomes due, even though the latter may 
have failed to remove the opposition in compli- 
ance with the judgments against him.'' The 
interest then in both these cases is due, and it 
only remains to see how much it is. In the 
case of Currie receipts lost at fire at Point St. 
Charles reduce the amount to $67.50 ; in the 
other case judgment for the amount demanded, 
$273.71. 

Duhamel f Co. for plaintiffs. 

Beihune ^ Betkune for defendant Cnrrie. 

Davidson ^ Citshing for defendants Hall et al- 



SUPERIOR COURT. 

MoHTRfiAL, Jan. 31, 1881. 

Before Torrance, J. 

Lbroux v. Victor Hudon Cottom Co. 

Damages^Negligence— Personal Ity'uriet. 

Torrance, J. This was an action of damages 

for personal injuries. On the 3rd April last 

plaintiff had entered the yard of the company' 

and was proceeding to the office in search of 

employment^ when an empty barrel, weighing 

some 60 or 70 pounds, was thrown out of an 

upper window ol the factory, and struck him on 
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the body, throwing him down and breaking his 
left shoulder blade and his sixth rib. He was 
in bed three weeks under the care of Dr. Demers. 
The demand is for $5,000. The defendants do 
not admit any liability, but tender $300 besides 
costs. 

There can be no doubt as to the liability of 
the defendants. The plaintiff was lawfully on 
the ground, conld not be regarded as a trespasser^ 
and it was gross carelessness on the part of the 
foreman, to throw down the barrel where it 
could strike a passer-by. It is true, be says, he 
looked np and down before throwing down the 
barrel, but it is evident that he looked without 
seeing, for the man was there and was knocked 
down. The Court has to estimate these damages- 
There is the doctor's bill, $30 ; there is loss of 
time while the man was in bed and unable to 
work, and there is the question as to whether 
the man has been permanently injured and his 
ability to gain a liyelihood has been lessened. 
The opinions of the doctors differ on this point. 
The medical testimony for the plaintiff is to 
the effect that in his calling of a carpenter his 
ability has been lessened ; but, on the other 
hand, evidence as reliable has been adduced by 
the defencldnts, to the effect that the accident 
has left behind it no evil effects. The Court 
allows in all the sum of $500. In its estimate, 
it has had the benefit of the opinion of Dr. 
Htngston, whom it appointed to make an exami- 
nation of the person of plaintiff. Journal du 
Palais, A.D. 1872, p. 558. The amount awarded 
is made up as follows : — Doctoris bill, $30 ; loss 
of wages for the first three months, $80 ; for 
the second 3 months, $60 ; for the third three 
months, $40 ; for the fourth quarter, $20 ; for 
the second year, $60 ; for the third year, $30 ; 
and the balance of $180 is exemplary damages. 
This amount is not liable to seizure, and the 
plea is overruled. 

E. a. Pieke^ for plaintiff. 
BHque j- Co. for defendant. 



CIRCUIT COURT. 

[In Ejectment.] 

MoNTRiAL, Nov. 30, 1880. 

Before Jettb, J. 

The Life Association op Scotland v. Downie. 

looted premiBeM uted/or purpoees oj proititution— 

Lease rescinded. 

By deed of lease passed March 29, 1880, be- 



fore Levy, N.P., the plaintiffs leased to defendant, 
for the term of one year from 1 st May last, the two 
upper flats of the building known as the Life 
Association of Scotland building, situated at the 
comer of St. James street and Place d'Armes 
Hill, in the city of Montreal. 

On the 20th Nov. 1880, the plaintiffs insti- 
tuted an action to rescind the lease. The 
declaration alleged, " that for several mouths past 
the defendant had permitted the leiised premises 
to be, by day and night, the resort of loose, idle 
and disorderly persons, and to be used for 
purposes of prostitution, to the great injury of 
the plaintiffs, and to the scandal of all peaceable 
and respectable persons residing in tlie vicinity." 
The declaration concluded by praying for the 
rescission of the deed and the ejectment of the 
defendant from the premises. 

The Court gave judgment according to the 
conclusions of the demande, 

Ritchie 4* Ritchie for plaintiffs. 

D. Major for defendant. 



COMMUNICATIONS. 



CAPIAS, 

Au R<5dncteur du Lkqal NK^rs : 

MoNsiBUR, — Dans le district de Quebec, il y a 
divergence d'opinions sur I'applicatiou de Tar- 
ticle 824 du code de procMure civile, qui per- 
met au d^/endeur emprisonnS sur capias d'obtenir 
son Slargissement enjoumissant deux cautions qu'il 
ne laissera pas la Province du Canada. 

Un juge a pretendu que cet article 824 no 
s'appliquait qu'au cas oil I'aflidavit dirait que le 
d^fendeur €taii sur le point de quitter la Province 
du Canada ; et si I'affidavit alleguait seulement 
que le d^/endeur a cach^j ou soustraity ou est- sur le 
point de cacher ou soustraire ses biens et effets (sans 
mentionner qu'il est sur le point de quitter la 
Province du Canada), le defendeur no pourrait 
pas alors etre 61argi sous le cautionnement 
meiitionne en I'article 824. 

Bien des membres du Barreau de Quebec vous 
seraient obliges si vous aviez la complaisance de 
mentionner dans le '' Legal News " ce qui so 
pratique ii Montreal it ce sujet, et les raisons de 
cette pratique. 

January 23, 1881. C. 

[Perhaps some of our readers may be able to 
state whether they have heard of such a dis- 
tinction. J 
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RECENT ONTARIO DECISIONS. 

JruolverU Act of 1875 — Secured creditor. — A 
creditor, who holds security from the insolvent 
at the time of his insolvency, cannot realize on 
the security and rank on the estate for the 
balance of the debt, as the assignee has thus no 
opportunity of taking the security at a valuation 
for the benefit of the creditors. — In re Beatty^ 
(Court of Appeal, Dec. 20, 1880.) 

Aiiomey and Client — Principal and Anient. — 
W. k Co., attorneys in the Province of Quebec, 
requested the defendant, an attorney in the 
Province of Ontario, to take proceedings to 
collect the amount due on a promissory note, of 
which certain clients of theirs, living in the 
Province of Quebec, were the holders. The 
defendant issued the writ in the name of B. & 
Co., and endorsed thereon his own name as at- 
torney. He, however, never had any communi- 
cation with them, treating W. & Co. as his 
principals, and he credited them with the 
amount of the note when collected. Heldj that 
the plaintiflF, who was assignee of B. & Co., was 
entitled to collect the amount of the judgment 
so recovered from the defendant ; the rule that 
the town agent of a country principal is not 
responsible to a client oi the latter not being 
applicable, as it was held that W. & Co. were 
the plaintifTs agents to retain the defendant to 
act as their attorney, and the relation of attorney 
and client was, therefore, created between them. 
—Ross V. Fitch (Ct. of App., Dec. 20, 1880.) 

Promissory Note — Double Stamping. — The 
plaintiff objected to purchase a note from one 
C, on the ground that it was insufliciently 
stamped, whereupon C. affixed double stamps 
and then transferred it to the plaintiff, who did 
not notice that C. had omitted to cancel the 
stamps, until some time afterwards, when his 
attorney mentioned it to him, when he at once 
double stamped it, and cancelled the stamps in 
accordance with 42 Vict. c. 17, B. 13. Beld, 
that the evidence showed that the plaintiff 
took the note in the full belief that it had been 
properly double-stamped by C, who was, at the 
time, the holder, and that he was entitled to 
cure the deficit, by double-stamping.— TVom/ v. 
MouUon (Ct. of App., Dec. 20, 1880.) 

Fraud'-Principal and Agent.— The plaintiff 
applied to the defendants through W., their 
agent, for a loan, and requested them, by his 



application, to send the money « by cheque, 
addressed to W." In accordance with their 
custom to make their cheques payable to their 
agent and the borrower, to insure the receipt of 
the money by the latter, the defendants sent 
W. a cheque payable to the order of himself 
and the plaintifif. W. obtained the plaintiffs 
endorsement to the cheque, drew the money, 
and absconded. The plaintiff swore that he 
did not know that the paper he signed was a 
cheque, and there was no evidence to show that 
he had dealt with W. in any other character 
than as the defendant's agent, through whose 
hands he expected to receive the money, ^eld^ 
that W's duty to the plaintiff was to endorse 
the cheque to him, or to see that the money 
reached his hands, and that the defendants, 
who had put it into his power to commit the 
fraud, must bear the loss occasioned by their 
agent.—- fVnn t. Dominion Savinge j* Inveatnunt 
Co. (Ct. of App., Dec. 27, 1880.) 

Promissory Note — Defence qf Forgery — Expert 
Evidence— New Trial re/used.— In an action, by 
an innocent holder against the endorser of a 
promissory note, the defendant pleaded that the 
alleged endorsements were forgeries. On the 
first trial the jury disagreed, and on the second 
found for the plaintiff. No expert was called 
at either trial, and the Court refused a new trial 
to enable such evidence to be given. — Moser v. 
Snarr (Q.B., Nov. 22, 1880). 



GENERAL NOTES. 



A letter, printed in some recently published memoirs, 
oontAins the following amusing example of attorne>'s' 
charges for election work : — ** Aaoamp of an attorney, 
who thrust himself into some trifling employment in 
Sir Francis Burdett's celebrated contest for Middlesex, 
on sending him his bill, after charging for a journey to 
Acton, and another to Ealing, Sec, closed as follows : — 
*To extraordinary mental anxiety on your account, 
£600.*" 

The AWany Lnw Journal unintentionally misquotes 
us on the subject of Clerical Interference in Elections. 
We did not say " that a priest may propn-lp tell his 
** people from the pulpit bow they should vote ;" but, 
st..ting what hud been held by the Courts, that *' a 
" clergyman may, if he think* proper^ counsel his flock, 
"privatelyt or even from the pulpit, to vote as he 
"* would have them vote;" that is, that the law does 
not prohibit him from going to this extent, and that 
this per «e will not constitute a ground in law for 
annulling the election. 
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JDDICIAL PENSIONS, 

A return, laid before the House of Commons, 
enibrac-ett t»oyeral statements on the subject of 
peosions granted to judges in the several 
provinces. The first shows the number of 
judgeships in each province on its union with 
Canada, the incumbents of which were en- 
titled, in certain events, to retiring allowances. 
In the Province of Quebec there were 24, viz. 
5 Q. B., 18 S.C., and 1 Vice-Admiralty. In 
the Province of Ontario there were 9, viz. 3 Q. 
B., 3 C.P., and 3 Chancery. At that date (A.D. 
1867) there was in Lower Canada no statute 
specifying the pensions or the judges entitled 
to receive them ; but by Statute, a lump sum 
was placed at the disposal of the Government 
for judicial pensions. The number of judges, 
at confederation, actually in receipt of retiring 
allowances was very small : only two in Quebec, 
and one in Ontario ; the total <;harge per annum 
for the former being $4,799.96, and for the 
latter $3,333.33. 

The increase since confederation, both in the 
number entitled to, and in the number actually 
in receipt of^ letiriog allowances, has been very 
striking. In the Province of Quebec there was 
a judge added to the Superior Court in 
1869, a second in 1871, and 6 more in 1872, 
brtnging the number of judges entitled, in 
certain events, to retiring allowances, up to 
33. In Ontario the increase is still more 
marked. In 1872, 49 judges and junior judges 
of the County Court became entitled under 36 
Vict. c. 31. In 1873 the Court of Appeal was 
created, with four new judges, and the total for 
Ontario was brought up to 61, at which figure 
it hag remained. In 1875, the enactment of 
the Supreme Court Act added 6 judges of the 
Supreme and Exchequer Courts for the Domin- 
ion. In Xova Scotia there are now 15 judges 
entitled, in New Brunswick 12, in British 
Columbia 9, in Prince Edward Inland 6, and in 
Hanitoba 3. It niay also be remarked that in 
1880, by Act of the Quebec Legislature, one 
judge has been added to the Court of Queen's 



Bench and one to the Superior Court, but the 
appointments have not yet been made. 

The increase in the actual charge upon the 
Treasury has also been very large, and although 
the number of judicial officers entitled in 
Ontario is nearly double the number entitled 
in Quebec we find the actual charge many 
times greater in the latter Province. • In 
Ontario the charge decreased until in 1876 it 
vanished altogether. In 1878 it re-appeared, 
and now stands at $3,200. In Quebec the in- 
crease has been almost continuous. In 1868 
the whole amount was $7,068.05; in 1871 it 
was $9,201.37 ; in 1872, $11,068.01; in 1874, 
$19,566.57 ; in 1875, $21,899.90 ; in 1876, $24,- 
566.56 ; in 1877, $25,766.56 ; and in 1879 and 
1880, $28,332.22. The total number in Ontario 
is 2 against 10 in Quebec. It is apparent, there- 
fore, that a much larger proportion of Ontario 
judges die in harness than oi their Quebec 
brethren. This fact has been attributed in 
some quarters to the less agreeable position of 
the latter, many of the Superior Court judges 
being obliged to reside in country districts, and 
the duty of holding the Circuit Court for the 
decision oi petty causes being imposed upon 
them. 



THE BRIEF TRADE. 

Brief-selling is an established trade in the 
United States. A company exists, under the 
name of the « New York Brief Company," which 
advertises its readiness to supply briefs " skill- 
fully and logically prepared by able and expe- 
rienced lawyers," and << satisfaction and absolute 
tecrecy " are guaranteed. These briefs are to be 
ti submitted without argument," and are intend- 
ed, apparently, to supersede oral arguments. 
This seems to promise a solution of the problem 
which has puzzled sundry ambitious persons 
for centuries — How to practice law without 
Brains. We shall soon see a new item in the 
market reports, and briefs will be quoted " dull," 
«' sluggish," or " lively " as the case may be. 



MASTER AND SERVANT. 

A decisfon was recently given by the S<iprerao 
Court of Austria, which illustrates the law of 
that country on the subject of the employer's 
liability for injuries to employees resulting 
from defective machinery. The North German 
Ice Works are engaged in the ice business at 
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Berlin, and have ice-bouscs on the bank of the 
Danube, near Vienna. The ice, after being cut^ 
is elevated by crane and pulley to the store- 
house, and slides down inside. On the downward 
slide the ice moves by its own weight, and with 
increasing velocity, its course being directed 
by laborers stationed along the sides to keep 
the blocks on the track. Popp, the injured 
party, was one of those so engaged. But a large 
cake of over a hundred weight jumped the track, 
and though Popp sprang to one side, he was 
not quick enough, and was thrown down 
and his left leg broken. He claimed damages, 
but the sympathies of the company were api^a- 
rently as cold as the article they deal in. Mr. 
Popp, however, gained the day — the Court hold- 
ing that it was the duty of the company to pro- 
vide railings or beams along the sides of the 
slide to keep the ice from falling ofif, — and after 
the company had dragged the plaintiff through 
three Courts, the judgment in his favor has 
been affirmed finally by the Imperial iSuprome 
Court of Austria. 



NOTES OF CASES. 



COURT OF REVIEW. 

Montreal, Jan. 31, 1881. 
Johnson, Rainville, Papineau, JJ. 

[From S. C, Montreal. 
Osborne ct al. v. Paquettb. 

Eviilence — Certificate of Proihonotary not sufficient 
proof of execution of deed of compimtion be- 
tween Insolvent and his creditors. 

The judgment inscribed in Review was ren- 
dered by the Superior Court, Montreal, Jette, J., 
May 31, 1880. 

Johnson, J. On the 16 th April, 1879, the 
defendant was arrested under a capias ad resjton- 
dendum at the suit of the plaintiffs, and went to 
priH<m in default of bail. On the 23rd of June 
he gave bail under article 825 C. P., that he 
would surrender to the sheriff when required to 
do so by an order of the Court, within a month 
of the^ service of such order on him or on his 
sureties — in default, the sureties to be liable, 
&c. After giving this bond, he was liberated, 
and on the 1 7th of September judgment was 
given for the debt, interest and costs sued for, 
and also maintaining the capias. On the 1 3th 



of February the plaintiff moved that as the de- 
fendant had not made an abandonment of his 
property under Art. 766, he should be impri- 
soned, and also that the Court should give the 
order contemplated by the bail bond — to sur- 
render within a month after it should be sert^ed 
on him. 

The first part of the motion was unfounded, 
and seems to have been unnoticed. The second 
part asking for the order to surrender was an- 
swered, not by contesting the right that was 
claimed by the plaintiff to have this order, but 
by in effect alleging a reason why the right 
could not in this case be exercised as askt^l ; 
that is to say, he advanced a fact or an allega- 
tion of facts ; and he produced as his only prt>of 
of them a certificate of the Prothonotary. He 
said : « You cannot ask for this order, because 
when you get it, it will be of no use, inasmuch 
as I have a deed of com])ositiou with my cred- 
it4>rs.'* Whether this would be a complete an- 
swer, and whether a composition not confirmed 
by the Court would discharge the debtor from 
liability to this order, we need not discuss. The 
only point now is whether the certificate of the 
Prothonotary is a complete proof of the execn- 
tit)n of such a deed between these parties ; aiid 
it srenis clear that it cannot be so held, and 
still less is it a proof of the fa<^rts of the composi- 
tion. We see, however, that this man may have 
a right ; and yet we see also that the m8crit>- 
ing party here is entitled to succeed completely, 
l)ecauHe this right has not been established. 
We, therefore, render the judgment that might 
have been given below, and we ordt^r that the 
motion be answered in writing within eight 
days, and we discharge the inscription » and con- 
demn tlie defendant to pay the cost* of review. 

Inscription discharged. 

L. N. Benjamin for plaintiffs. 

Doutre Jf Joseph for defendant. 



COURT OF REVFEW. 

Montreal, Jan. 31, 1881. 
Johnson, Torrance, JsTTfe, JJ. 

IProm S. C, Montreal. 
McAllbn v. AsHBY, k AsHBv, Petr. 

Capias ^Affidavit ^Existence of debt at time of 

alleged secrrtion. 
The judgment under Review was rendered l»y 
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the Supt»rior Court, Montreal, Rainville, J., 
Jan. 15. 1881. 

JoBXHON, J. We arc a^ked by the plaiutifT to 
review a jiulgmcut ordcriug the liberation of 
the defendant who w;u> held* under a capias. 
The insufiidency of the utlidavit was made the 
subject of a petition, and what the defendant 
objected to was Kubstantially that it did not 
allege the secretion to have taken place 8ince 
the indebtedness. It said that in February, 
1879, there had been a conversation between 
the parties, and that since that time the defen- 
dant has secreted. The debt was contracted some 
months after that. Therefore, it is not expressly 
said that there was a debt at the moment of 
i«t^Tetion. The affidavit is wanting in preci- 
siion, iuid is therefore technically deficient. The 
judge who heard the case granted the petition, 
and subsequently suspendnd the discharge be- 
cause this review was taken. The affidavit 
may, perhaps, be construed to mean all that 
the law requires ; but we think where a party 
has been liberated, or at least the principle of 
his liberation has been already granted, we 
should not, as it were, send him back by resort- 
ing to construction ; but rather take the strict 
view of the law, and maintain the judgment. 
We therefore order his discharge now. 

Judgment confirmed. 

MacmaaUr ^ Co, for plaintiff. 
Damds<m, Monk j* Cross for defendant. 



COURT OF REVIEW. 

MoNTBBALi Jan. 31, 1881. 

TOOBANCK, RaINVILLB, LAyRAMBOISB, JJ. 

[From S. C, Montreal. 

Stafvord et al., insolvents, Joseph, claimant 
and Smith et al., contesting. 

Insoloeni estate — LandlortFs claim for unexpired 
lease — Estimate of value where right to termin- 
ate lease toas sttpiUated in favor qfthe lessee. 

The judgment under Review was rendered by 
the Superior Court, Montreal, Mackay, J., July 
7, 1880. 

ToBnANCie, J. This was an appeal from a 
judgment settling the amount of the claim of a 
landlord against the insolvent estate of his 
tenants. Two points were especially complained 
of by the landlord. 1. That the judgment only 



allowed him $800 damages for unexpired lease, 
in place of $4,500 for six years churned by him. 
The evidence shows that the lease gave the 
tenants the right to terminate the lease on the 
1st day of May, 1 880, by giving six months' pre- 
vious notice. The insolvency took place in 
1879, and the lease was terminated by the cre- 
ditors on the 1st of May, 1879, from which 
time the landlord recovered possession, and the 
Court, considering the fact that the lease might 
have terminated on the 1st of May, 1880, has 
only allowed one year's damages, namely, $800. 
We do not see error in this estimate of damtiges. 
2. The other point to which attention has been 
called by the claimant is tbat the judgment 
orders the claimant to tender back to the 
assignee an iron staircase at such place in the 
city as the assignee might in eight days indi- 
cate. The reason of this order was that the 
claimant objected to the assignee removing the 
staircase in the previous year, on the ground 
that the tenant had the use of it and could not 
be disturbed. We see nothing unreasonable in 
this order, and on the whole we confirm the 
judgment. The apportionment of costs is also 
complained of, but we think as to costs that 
the discretion of the Court was reasonably ex- 
ercised. 

Laframboise, J., differed from the majority. 

Judgment confirmed. 

C. S. Burroughs for claimant. 

Davidson^ Monk ^ Cross for contestants. 



COURT OF REVIEW, 

Montreal, Jan. 31, 1881. 

SicoTTB, Rainville, Jett^, JJ. 

[From S. C, Montreal. 
Evans v. Fbasbb. 

Libel in way of Profession — Damages. 

The judgment under Review was rendered by 
the Superior Court, Montreal, Johnson, J., May 
31, 1880, as follows : 

When this case was submitted the other day 
there was a motion made to reopen the defen- 
dant's enquete with a view of establishing 
omissions in the accounts of the estate Fraser. 
There are affidavits on both sides ; and f think 
the affidavit produced on the plaintiffs behalf is 
conclusive against granting the application. I 
need not indeed go so far as that ; for it is no 
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ground for reopening evidence that you have 
got more to offer, anlesH it has been disrovered 
Hince the case was closed, or wao uukuown at 
the time. Motion to reopen enquete diKUiisiied. 

Ab to the merits of the case, it is an action by a 
profeBsional accountant against a pertton who 
apparently conceives it to be his business not 
only to enquire into, but to publicly stigmatize 
the conduct of private persons who are employ- 
ed by the executors or trustees apiniinted under 
the will of the late Hugh Fmser; and under 
that impression, or that illusion, he has ad- 
dressed a letter to the chairman of an insurnnce 
company, and afterwards sent a copy of it to 
the Mayor of the city, who read it to the Coun- 
cil ; and he has also had it published in the 
newspapers. 

This letter was a very long affair, and 
IH'rhaps I had better not read it all ; but 
its substance was that the late Hugh Fraser had 
died leaving an estate worth alK>ut $500,000, of 
which the writer mentioned the component 
assets ; and that Mr. John Henry Mensies, as 
agent of the executors and trustees, and in the 
names of Mcnzies k Co. and Moore & Co., 
having misconducted certain duties with which 
he ha<i been charged in connection with the 
accounts, Messrs. fiiddell k Evans (the plain- 
tiff) had been called in to examine matters and 
to make a balance sheet, which they did, and 
in which the whole indebtedness of Menzies k 
Co. and of Moore k Co., and of Mr. Menzies in- 
dividually, was suppressed. It went on further to 
say that, whether Mr. Menzies or Messrs. Riddell 
k Evans were the authors of the balance sheet, 
it was false and fraudulent ; and in fact he 
plainly chained Mr. Menzies with &lse and 
fraudulent conduct, and the plaintiff just as 
plainly with aiding and abetting it ; and the 
plaintiff therefore brought his action and laid 
his damages at $5,000. 

The defendant pleaded the whole story of 
the bequest for the Fraser Institute, the 
incorporation of it, and that as a relative 
of the testator, and as a citizen of Montreal, 
he was interested in seeing this benevolence 
carried out. That in writing the letter he had 
had no intention of injuring the plaintiff, but 
had merely wished to point out certain irregu- 
arities in Mr. Menzies' system of bookkeeping, 
which he held the plaintiff was bound to have 
detected when he was called upon to examine 



the accounts; that as to the charge of sup- 
pression, he only meant to say the plaintiff 
had been unskilful and negligent, and that he 
hail a right to say what he did in the letter, 
and he offered to. prove the truth of it. 

The plaintiff's answer to all this was a general 
answer in (act and in law, and, te my surprise, at 
the trial evidence was offered — was not objected 
to, and was, of course, taken— as to the truth 
of a variety of matters in these accounts, justi- 
fying the imputations that the defendant had 
made in this letter. The plaintiff may have 
wished probably to give Mr. Fraser every op- 
portunity of showing that the charges were 
true ; but that would not alter the state of the 
issue. There is nothing pleaded here as to the 
non-publication, or as to its being a privileged 
communication, (whi<4i it possibly was intend- 
ed to be at the outset): but the thing is put on 
the ground of right, and the publication was 
admitted by the defendant himself. Now, 
though Mr. Evans was spoken of throughout 
as being a public accountant, that cannot mean 
that he keeps the public accounts, or is in any 
sense a public officer; he is one of a private 
firm of persons skilled in accounts, and happened 
to be employed by the trustees under a will 
benefiting a public institution : that is all. The 
plaintiff had no more right to impute to him, 
and to publish of him even that he was unskil- 
ful and negligent in his profession, than he 
would have had to publish that the doctors at- 
tending the benefactor of this institution in his 
last illness had killed their patient. The pub. 
lie benefifiction contemplated by the late Mr. 
Fraser does not turn into public characters all 
the accountants, attomies, collectors, scriveners 
or others whom his trustees may employ ; and 
any of these would justly think it very hard 
that the Mayor of Montreal or the newspapers 
should be asked to publish that they had shown 
negligence or incapacity. But much more than 
negligence and incapacity are evidently imputed 
in tliis letter, and it is not the Qovemors of this 
institute, nor the trustees, nor the executors 
that are complained of, but merely a private 
person employed by the trustees. As matter 
of right, therefore, if it is meant that the plain- 
tiff was a public character, amenable to public 
criticism, as long as it is true and fair, there is 
nothing to justify this evidence at all. As 
affecting the question of damages, however 
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—though not the right of action, — the degree of 
troth, as showing the malice that may be found 
in the thing publiBhed, may be considered. As 
to this^ however, this charge of suppression and 
cooniv'ance brought against Mr. Evans, though 
it was pressed with the greatest pertinacity, it 
re:<ulted in absolutely nothing but the triumph 
of Mr. Evans. It became a conflict between 
cunnsel acting under instructions, and with his 
clieDt by his side evidently actuated by the 
^tnmgest feeling^ and a skilled and cool ac- 
coontant who explained everythiug as fiist as it 
was brought forward. But what, if all this be- 
wildering evidence should show that what Mr. 
Fraser wrote was true? Uas Mr. Frascr the 
right to impute publicly to Mr. Evans, a pro- 
fessional accoantant, that he has been guilty of 
•suppression and connivanoe ? Clearly not, un- 
less the laws and liberties of the land have been 
chauged : unless the subjects of the Queen of 
England, instead of having their alleged 
offences discussed in her Courts of Justice, are 
obliged to submit to what has been called 
"trial by newspaper." It is evident to me that 
Mr. Praser is acting under strong feeling. He 
imagines himself wronged, which may be true, 
or illusory, — I have nothing to do with that ; it 
cannot affect the rights of Mr. Evans, however 
it may alleTiate the idea of malice in Mr. 
Fraser. But granting all this, supposing Mr. 
Fraser to be perfectly honest, who is to pay for 
Mr Fmsei^ honest mistakes? It is said no 
damage is proved. That is not quite correct, 
however; there is no special damage proved, 
nor is any even alleged ; but the injure is there? 
and it ia for the Court to adjudge and fix the 
fiuDage. Mr. Evans proved by the most re- 
spectable witnesses a very high character and a 
most responsible position; it was proved, in- 
deed, by Mr. Workman that these gentlemen, 
Hessn. Riddell k Evans, were selected for this 
task on account of their character and fitness. 
It is not likely that the amount of money is the 
thing principally sought by this action : it is the 
vindication of character; and that has been 
completely accomplished, and the defendant 
has been proved to have done a wrong, which 
under all \he circumstances will probably not 
aflfect Mr. Evans in the slightest degree. On 
the other hand, there is no evidence of Mr. 
Fnser'a ability to pay heavy damogCH, and I 
gather, indeed, that such are not asked ; I give 



enough to carry full costs ; not meaning, how- 
ever, to say that Mr. Frasei's conduct was in 
any degree justified ; but merely that it is 
looked at in the most lenient way in my power. 
Judgment for $50 and full costs. 

Jktt6, J., rendered the judgment in Review? 
which confirmed the above in all respects. 

Jfacmanter j" Co. for plaintiff. 
R. j" L. Lafiamme for defendant. 



SUPERIOR COURT. 

MoNTBKAL, Jan. 31, 1881. 
Before Johnsom, J. 

OUIMBT V. BBAUCHKlfUr. 

Pleading — Ineonsittent allegationt. 

Johnson, J. By an additional plea to a 
demande tuppletoire in an action for rent the 
defendant has alleged that he only owes $3 a 
month, and that the occupation of the place is 
not even worth so much as that. The plaintiff 
moves tp compel the defendant to choose be- 
tween these allegations as Inconsistent. They 
do not seem to the Court absolutely inconsistent. 
A man may owe (as having promised to pay) 
more than is actually due. It is surplusage of 
course ; but if we begin to deal at the present 
day with the surplusage of pleadings in this 
Court, I am afraid we shall have hard work. 
It seems in the present case merely that the 
defendant wants to boast what a fine fellow he 
is by implying that he is willing to give more 
than he owes. The motion is dismissed with 
costs. 

Motion rejected. 

F. D. Monk for plaintiff. 
Taillon for defendant. 



SUPERIOR COURT. 

MoNTRKAL, Jan. 31, 1881. 

Be/ore Johnson, J. 

Bernard v. Gaudry. 

Action for Penalty — Joint and Several Con» 

demnation. 

Johnson, J. This is a qui tarn action brought 
under c. 65 of the Consolidated Statutes of L. 
C, for omission to register a partnership. The 
dcclamtion is excepted to upon a great many 
grounds of form. The first is that under the 
Stat. 27-28 Vict., c. 43, the afiidavit which 
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is re([iiired in these cases to prevont collusion 
is not conformable in all respects to the re- 
quirem«'nts of the 1st section of the statute ; 
but I have compared the affidavit, sentence by 
sentence, with the 1st section, and I find no 
inconformity whatever, even verbal. The 
second objection, though a very narrow and 
simple one, has more weight. It is said there 
is no affidavit at all, that is, that the paper 
called an affidavit is not sworn. There is a 
form of jurat, but of course to have validity it 
must bo certain as to date, without which it 
would be impossible to visit the deponent with 
the penalties of perjury. The words are : 
' Assermentc & Montreal ce onze Novembre,' &c. 
{diz erased.) There is nothing to authenticate 
the word ' onze,' nothing to authenticate the 
exclusion of the word <dix.' If this wer , 
there might be a serious objection ; but it is not 
so. The word < dix ' is one of two words ac- 
counted for as being erased. Then the con- 
clusion is for a joint and several condemnation 
for a penalty. This appeared to me at first sight 
objectionable, but I see the statute expressly 
authorizes it in sec. 1 par. 4. * Each and every 
member shall be liable,' &c. The last objection 
to the form is the insufficiency of service and 
return, the person making it not saying he is a 
bailiff, nor where residing, as the article requires . 
but he signs H. C. 8., and he says he returns 
sous serment d'office, and this appears sufficient. 

There are some other technical objections 
to the service, but theso are all that were 
argued. 

Exception k la forme dismissed with costs. 

Painehaud for plaintiff. 

Si. Pierre j* Scallon for defendant. 



SUPERlOa COURT. 

Montreal, Jan. 31, 1881. 
Before Johnson, J. 

Lafricain v. Villenkuvk, k Dcgas et al., T. S. 

Exempiion/rom seizure — Salary of^Pr^cepteurV 

Johnson, J. This is a contestation by the 
defendant of the declaration of one of the tiers 
saisis (Mr. Massue), who makes statement that 
in his quality of executor of the will of the 
late Mr. Massue, he has engaged the defendant 
as travelling tutor to young Mr. Massue, a 
minor, and the tutor and the pupil arc now in 
Europe for the purpose of the latter's education ; 
the tutor receiving a salary of $1,000 a year, 



payable half-yearly in advance ; and the gar- 
nishee added that on the 15th July, 1879, there 
was due to this gentleman under this engage- 
ment $500, which he had paid to the defendant's 
sister under an arrangement made to that effect 
before his departure , and on the 15th January, 
1880, there would be due $500 more. It is 
contended that this money would be insaisissabU 
under Art. 628 ; and the contes^nt relies on 
the new law introduced by, that article exempt- 
ing from seizure the salaries of school teachers. 
The French text says " Salaire des Instituteurs." 
The remuneration stipulated in this case does 
not come under this head of exemption. Mr. 
Villeneuve is certainly not a school teacher ', 
and I feel sure also that he is not an << instituteur" 
in the plain meaning of the article : " Precep- 
tevr'* would be the proper word to describe his 
position; and indued the coutestiition itself 
sets out that the defenjdant was engaged as 
precepteur. ConUistation dismissed with costs. 

Longpr^ ^ David for plaintiff. 

Lacotie, Olobensky <$- Bisaillon for defendant. 



SUPERIOR COURT. 

Montreal, Jan. 31, 1881. 

Be/ore Johnson, J. 

Dkhkks v. Lamarche et al. 

Demurrer — Allegation qf Time and Place, 

Johnson, J. Two of the defendants plead 
together, the third separately ; but all plead a 
defense en droit to one count of the plaintiff^s 
declaration, t.e., the count which alleges a con- 
spiracy among all the defendants to ruin the 
plaintiff by putting him into bankraptcy, 
through the instrumentality of one Perrault. 
This passage in the declaration, which is de- 
murred to, is quoted in the demurrer, or rather 
misquoted; for after looking a long time in 
vain for it throughout the copy of declaration 
which is made to do service for the original, I 
found a marginal reference in a very small and 
cramped hand, which I suppose is the count 
objected to ; and the misquotation is evident. 
The passage ap quoted in the demurrer said 
that the count charged the defendants with 
conspiracy dans le but de le ruiner et d^exercer aes 
droits. The passiigu itself of course reads : dans 
lo but do Pemprcher d'exercer ses droits. I only 
mention this as an instance of how careless the 
defendants themselves are. However, the 
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objection itself is to platntifiTs omission to give 
in this marg:inal note, which is called by the 
defendants a « second ch^^ the day and the place 
on which the defendants did these thi ngs. That 
would be no gronnd of demurrer. At most it 
would be ground of objection to form as deficient 
^n particularity. The demurrer is dismissed 
with costs. 

Difenae en droit dismissed. 

Lonffpr^ # (^o. for plaintiff. 

ArthambauU j* Co, for defendants. 



SUPERIOR COURT. 

MoNTRBAL, Jan. 31, 1881. 
Before Tohrakce, J. 

LBOffARD V. JOBIN. 

Wagu — Services rendered to a near relfitivc without 
agreemeftt as to remuneration — Prescription — 
EvidrJice. 

The demand was to recover remuneration as 
housekeeper of Marie Sophie Jobin, deceased. 
Mile. Leonard had lived with the deceased from 
28th October, 1876, until 28th December, 1878. 
She claimed at the rate of $12 per month, which 
would make 4 sum of $312, but the demand was 
reduced to $100 by reason of prescription under 
C. C. 2261, 8. 3. It was made against the leg- 
atee. The defendant pleaded Ist. prescription 
of one year under C. C. 2262, s. 3 ; 2nd. that 
Mile. L<'onard resided with deceased as a friend 
and without any engagement. 

Pre Curiam. The plaintilT left the house of 
thf deceased in December, 1878. The deceased 
died in July, 1879, and the action was only in- 
stitnted on the 4th September, 1880. The de- 
ceased had a small store and the post-office in 
We Perrot^ and for some time the head of the 
establishment was the Cure Ricard who was 
towards the end without means, and must have 
depended upon the kindness of the deceased 
for board and lodging. He was the uncle of 
the plaintiff. She herself was daughter of a 
wH!-to-do notary of Beauharnois, and at her 
C&tbei's, wanted for nothing, and was under no 
oWigatioii to go elsewhere for a living. She 
«*atrg In her testimony that the cure promised 
to moke her his heir, but that he had nothing. 
She also frankly states that she had never stip- 
iilated from the cure or the deceased a price for 
her services in the household, nor any agree- 



ment for salary or wages, and she had never 
made any demand upon either for salary or 
wages. She added that Mile. Jobin, the de- 
ceased, had told her that if she had the means 
to pay her in her lifetime, she would pay her, 
and if she had not the means, her heir, the de- 
fendant, would pay her. She had not thought 
of making any demand in tne lifetime of the 
deceased. Joseph St. Maurice, a witness, says 
he heard a conversation between the deceased 
and the father of plaintiff, deceased, saying 
to him, " let me have Alma (meaning plaintiff), 
I will pay her, and if I do not, my femily will." 
The deceased also sent a message to plaintiff, 
saying that Mme. Masson (defendant) wished 
her to be there, and had conscience to pay her, 
and would pay her well. These are the main 
facts. Next as to the prescription of one year. 
I do not see how I can avoid applying it. 
Plaintiff was an employee, if such at all. for 
less than a year. And even if it did not apply, 
I have difficulty in allowing verbal evidence of 
a promise to pay on the part of the deceased. It 
is a matter over $50 and not commercial. 
Lastly, the parties were friends. The cur6 and 
the deceased lived jointly on the produce 
of an orchard and establishment, and the ferry 
to the island, and plaintiff was niece of the 
cure. I apply here a dictum to be found in 
Addison on Contracts (738) : " But if the ser- 
vice has been with parent or uncle, or other 
near relation of the party serving, a hiring can- 
not be implied or presumed from it, but an ex- 
press hiring must be proved in order to support 
a claim for wages, for the law regards services 
rendered by near relations to one another as 
gratuitous acts of kindness and charity, and 
does not presume that they are to be paid for 
unless there is an express contract to that 
effect." Action dismissed. 

Ijongpr^ ^ David for plaintiff. 
Duhamel j* Co. for defendant. 



SUPERIOR COURT. 

Montreal, Jan. 31, 1881. 

Before Torramoi, J. 

Bheaumi v. Bouchard. 

Action en declaration d kt/poth^qve — De'endant 
exposed to trouble entitled to security. 

The action was eti declaration dhypoth^que to 
recover $251 with interest and costs amounting 
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to the further sum of $36, which Amhroise 
Trudel Btipnlated with Bouchard that he should 
pay to plaintiff. The defendant pleaded that 
over and above the sums by him undertaken to 
be paid to Rh6aume, there was an encumbrance 
on the property of $492, duly registered, under 
a sale from Marc Trudel and Onesime Dcbioin, 
13 October, 1877 ; that he had just reason to 
fear trouble by an hypothecary action from 
Trudel and Deblois, and he had a right to delay 
payment of the sums now demanded until 
plaintiff or Ambroise Trudel, his vendor, should 
have removed this fear or given security in the 
terms ot C. C. 1535. He offered the interest 
due on the price for the time of his enjoyment, 
namely, $11.87, from Ist January, 1880, until 
the institution of the action. He concluded 
that the part of the action demanding a per- 
sonal condemnation against him l>e dismissed 
for the surplus over $11. 8T, unless plaintiff 
should cause the fear of trouble to disappear, 
or give security in terms of the article 1535. 

Pku Curiam. I have no difficulty in holding 
that the stipulation in favor of Rh6aume is a 
valid one. (See Journal du Palais, A.D. 1877, 
p. 784; Gadoury v. ArchambatUtj S. S., A.D. 
1878 ; in review at Montreal ) But there is 
behind, the plea of the defendant, alleging an 
incumbrance and fear of trouble, and asking for 
security under C.C. 1535. The allegations of 
the plea are supporteii by the evidence, and 
the Court therefore grants the conclusions, and 
orders security to be given as prayed. 

Lajiamme ^ Co. for plaintiff. 

t/. E. Robidoux for defendant. 



RECENT ENGLISH DECISIONS, 

Will — Conditions in restraint of marriage to 
particular class not invalid. — A testatrix devined 
real estate in strict settlement to her brother 
for life, with remainder to his issue in tnil, 
with remainders over in defunlt t»f failure of 
her brother's issue. The will containcii a 
proviso that if the brother married a doiuestic 
servant the limitations in favor of biniself and 
his issue were to be absolutely null and void, 
and in lieu thereof the testatrix devised her 
real estate to the use of such person^, and with 
such limitations as the same were devised in 
default or failure of issue of her said brother. 
The brother married a domestic servant. Held, 
that the condition not being in general restraint 



of marriage, but only in restraint of marriage 
with one of a specified class, was good. Pertin 
V. Lyon. 9 East, 170, followed. — Jenner v. Tur- 
ner, 43 L. T. Rep. (N.8.) 468. 

Slander — H'ords not slanderous in primary sense 
must be shoum slanderous innuendo. — In an action 
of slander where the plaintiff^ in his statement 
of claim, annexet* a meaning to the words com- 
plained of, and £ftil8 to sustain such meaning', 
he cannot discard that and adopt another^ 
Where words which are not slanderous in their 
primary sense are taken in a secondary sense 
distinct from their primary sense, there must 
be evidence of facts which would reasonably 
make them defamatory in their secondary sense. 
In this case the plaintiff alleged in his state- 
ment of claim that the de£pndant falsely and 
maliciously spoke and published of the plain- 
tiff the words, "His shop is in the market," 
meaning thereby that the plaintiff was goint? 
away and was guilty of fraudulent conduct in 
his business, inasmuch as he had received sub- 
scriptions from members of a certain club, well 
knowing that they would be unable to obtain 
any benefit therefrom. There was no evidence 
to support the innuendo. Heldy that the words, 
not being in themselves defamatory, and there 
being no evidence to wholly support the in- 
nuendo, the defendant was entitled to judg- 
ment.^ Capital and Counties Bank v, lienty^ L.B., 
5 C.P.D. 94. 



GENERAL NOTES. 

Oaths and Qlovks.— Durinj? the hearing of a ease in 
the Kdmontcm Ck)unty Court recently, Mr. llouKhton, 
barrister, directed a lady to take off her glove bcf<ira 
she was sworn aa a witness. The judge. Dr. Abby, 
said he thought that was a matter which rei>ted 
entirely with him. He did not att.ich so much im- 
portance to Orttha being taken with ungloved hand!< as 
many individuahs seemed to do. and bin opinion was 
shared by an eminent judge of the Siipprior Courti*, 
who«e name it is not necessao' to niention. It -was 
not the ungloved i.and, but the manner in which the 
oath wsw? taken, th.i» made it binding. Somi? Oiith^ 
were taken witliout a book at all : for instance, the 
Chinei^c form (»t oa;h. 

SoniK peo|ile imagined that the glove nhoiild be rc- 
irovcd boi5uui»e there .should be nothing between the 
sacred book and the hjind of the person who held it • 
but the si.Iemnity with which tke oath wjw taken wai 
the only point in the oath itsell". If greater force were 
given to the oath by merely holding the holy volume 
in an ungloved hand— ho meant if the ab.ience of the 
glove eansed the book it-^elf to be regarded with in- 
crcju'cd reverciiec— he would ask how could the ujiq of 
the jfb'veM be luj^tifi. d in church, where many of the 
congregation c«Mild always! be seen reailiiig their Biblos 
when I heir hands were gloved? Reverence in taking 
the path was the only thing which was neces«nry. 
He had seen i»eoplo to whom the oath waa »d- 
mmistered so h«.ld the book that the kii»s fell upon the 
thumb : but woe betide those who thought to escape 
the eonseqiicneeH of giving false testimony by such 
aubtertuge \—lr. L. Timts, 
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ADMIIflSTRATION OF JUSTICE. 

The bill, to authorize the appointment of a 
new Judge to the Court of Queen's Bench and 
to the Superior Court, provoked a discussion 
which lasted during a whole evening in the 
Commons. To some of the points which arose 
in the debate we may refer hereafter. In the 
meantime we think our readers will be in- 
terested in the following letter which was 
addre88«Hl by Mr. Justice Torrance to the At^ 
tomey General of Quebec, and which treatd of 
the same subject as was discussed in Parlia- 
ment : — 

MoNTRBAL, 21st Juue, 1880. 

Sm, — The announcement in the Legislature 
of Quebec that it is proposed to provide for the 
nomination of two new Judges for the Superior 
Courts— one in the Queen's Bench and one in 
the Superior Court — appears to me to afford a 
fitting opportunity for a few observations on 
the administration of justice in the Province of 
Quebec. 

It is a singular fiict that of the Judges of the 
Superior Courts for the Province of Quebec, there 
are no fewer than ten on the retired list. 
The sister province of Ontario has three County 
Judges on the retired list, but none from the 
Superior Courts. There have been repeated 
complaints of the administration of justice in 
Quebec, and it is probable that the Judges of 
Quebec have not found their position so agree- 
able as to desire to occupy it longer than is 
necessary to give them a claim to be placed on 
the retired list. Why, I may ask, should the 
Judges of the Superior Court be obliged in 
Quebec to give half their time to that work 
which in other Prorinces is performed by 
Comity Judges ? Why should the rertpt'cted 
B&d honored Chief Justice of the Superior Court 
be required to give his valuable time to dis- 
pense justice between servants and laborers and 
petty tradea-people, in Courts which he never 
entered when he bad the reputation of having 
the largest practice in the Province? In the 



other Prorinces the Judges of the Superior 
Courts have been relieved from the duty of 
administering justice in the inferior Courts — 
Manitoba and Quebec stand alone in this 
respect.* 

Here I should remark that it has sometimes 
been said that the expense of the administration 
of justice lias been greater in Quebec than it 
should have been. I hardly think that this re- 
proach is well-founded if it be true that the 
Dominion, for the year ending June, 1879, paid 
on this head for Ontario, $198,585.85, and for 
Quebec, $152,173.39. What is wanted in Que- 
bec is a readjustment of judicial work, so that it 
shall be distributed fairly and equally in all 
parts of this Province. 

As it is, the distribution has been most un- 
fair. For example : Montreal has had the 
credit of giving more occupation to the Judges 
than the whole of the rest of the Province taken 
together. The Judges there have been incess- 
antly occupied, while there are Districts where 
the resident Superior Court Judge has not had 
occupation for a month in a year, perhaps not 
a week. 

It is time tliat the Judges of our Superior 
Court should all of them sit on the Bench in 
turn in the cities of Montreal and Quebec. It 
is there that the leading men in the profession 
of the law chiefly congregate, that libraries are 
to be found, and that the spirit of association 
and conference, which is so strong in these days, 
can have its proper development. A numer- 
ous and highly educated Bar has an undoubted* 
ly beneficial influence upon the Bench, which has 
been constructed from the Bar ; and the Bar is, 
on the other hand, influenced by the Bench, if 
it is as it should be, in sympathy with it. But 
the country districts are entitled to the same jus- 
tice which is meted out to the people of the 
towns, and to this end the same Judges should 
periodically administer the same law to town 
and country. I believe the Bar and the Bench 
are alike agreed that the present system, which 
banishes to the country some of our best law- 
yers and Judges, is radically defective ; that it 
is a failure and must be changed. 

There is a simple remedy. There need not 
be any sudden change. The Judges of the 



'Ontario has 51 County Judges ; Nova Sootiav 7 { 
New Brunswick, 5 ; Prince Bdward Island, 3 ; British 
Columbia, 5. 
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Superior Court might, as vacancies occuri be 
appointed to reside where they could most con- 
yeniently be located for the general interests of 
the Province. 

The Province is divided into twenty Judicial 
Districts, of which ten are in the Quebec 
division and ten in the Montreal division. 
The Superior Court has one Chief Justice. I 
would propose an additional Chief Justice for 
the Montreal division. Ontario has four Chief 
Justices, counting the Chancellor as one. Que- 
bec would be better with three than with two. As 
to the eighteen country Districts, as vacancies 
occur among the Judges, District Judges should 
be appointed with the same powers. Besides the 
sitting of the Courts held by the District Judges, 
there might be terms of the Superior Court to be 
held three times in the year, and I would give 
the plaintiff the option of inscribing his case for 
hearing on the merits before the District Judge, 
or before three Judges of the Superior Court in 
term. If the judgment be rendered by the 
District Judge, then the party aggrieved to have 
the right of inscribing in review as at present 
or in his own District at his option. 

I append a scheme of the practicable oper- 
ation of this plan, which I am confideDt would, 
under the supervision of a Chief Justice, who 
should be responsible for its working, be an 
immense improvement upon the present system, 
and acceptable alike to the Judges, the Bar, and 
suitors. 

For the cities of Montreal and Quebec, I 
would propose District Judges in the propor- 
tion of three for Montreal and two for Quebec: 
these Judges should relieve the Judges of the 
Superior Court from the duty of sitting in 
Insolvency, the Circuit Court and at Enqu6tes. 

' The jurisdiction of the Circuit Court might 
be raised to $500, from $200. Three of the 
Superior Judges could always be employed as 
required on Circuit, and the Bars of the country 
and city would be much better served thjui they 
can now be, by the present judicial strength. My 
plan has further this advantage, that it will not 
add to the burdens of the country when fairly 
in operation. If it were possible to make an im- 
mediate change the expense would be $1 24,500, 
in place of $126,000. 

In conclusion I beg humbJy to make the fol- 
lowing observations : — 

1. If the present system be continued, one 



additional Judge, in the Superior Courts Mon- 
treal, would not give the relief required. Two 
would be needed. 

2. If the opinions of the Judges themselves 
were taken, I believe that they would not sug- 
gest an addition of Superior Court Judges. 

3. If the system were reformed in the direction 
indicated, a Superior Court Judge would always 
be available to assist the Judges of the Queen's 
Bench (criminal side), Montreal and Quebec. 

4. The creation of a sixth Judge in the 
Queen's Bench is unnecessary. 

6. It is indispensable for the prosperity of the 
Superior Court that the Judges should have 
continual opportunities for association and con- 
ference. Such opportunities would be given by 
forcing them to bit in turn at the centres. 

6. Economy being imperatively demanded 
by the Dominion Legislature, the addition of 
two Superior Court Judges to the number resi- 
dent in the cities of Montreal and Quebec, 
seventeen in all, would be a significant con- 
trast to the number required in Ontario, being 
thirteen in all. 

7. The exigencies of the case demand the 
appointment of a Commission, which should 
form a system suitable to the wants of the Pro- 
vince. A Bill might be framed upon its sug- 
gestions, and submitted to the criticism of 
Judges, Bar and public, for a year or two. Then 
only would the people be prepared for a change. 

I have the honor to be. Sir, 

Your most obedient ^servant, 

F. W. TORRANCE. 
To the Attorney General 

for the Province of Quebec. 
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Preaent Si/Hem,— Superior Court, 

1 Chief Justice $ ^qqq 

9 Puisne Justices » 45 (^ut 

^i t' ^"^ • • 5fC0OO 

^ <^^ <*« 7.000 

3 additional Judges for vacant Districts, say 12,000 

. T.. . . $126,000 

Vacant Distncta arc Terrebonne, Montmainiy. Sa«ue- 
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APPENDIX B. 



Proposed Sv»^em^Sitperior Court, 

2 Chief Jastices. 1 Montreal. 1 Quebec $ 12,000 

10 Puisne Judges 50,000 

5 Dbtrict Judsos, $3,000 each ; Quebec, 2 ; 

Montreal. 3 16.000 

Ih District Judgcji, $2,50C each, for country 
Districts, to take place of present country 
Superior Court Judges when vacancies 
occur 40,000 

$117,000 
The aboTe woald supply present wants* 
To complete the system 3 additional District 
Judges when wanted for vacant Districts, 
s«y at $2,500 each 7,50<J 

$121«500 
Travelling allowances as in other Provinces- 
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Montreal (City.) 
No change as to terms ; with the changes proposed, 
the Judges could give the Bar all the relief required. 

Montreal iCouiUry,) 

'.' Districts, 3 terms (civil) 3 days each) 3 

Judges •• 243diiyE', 

'^ I>i5iriets, 2 terms (criminal) 3 days each, 1 

Judge ...•■• 54 days 

297 days. 
^ nake no remark n? to the Quebec Division* 



THE SUPREME COURT, 

The bill introduced by the late Mr. Keeler, to 
repeal the Supreme and Exchequer Court ^ct, 
vaii taken up by Mr. Landry. On the 10th 
instant, on the motion for second reading, Mr. 
Mills moved in amendment the six months 
hoi«t which was carried, after debate, by 88 to 39. 

Another bill, to limit the appellate jurisdiction 
of the Supreme Court, has been brought for- 
ward by Mr. Giiouard, Q.C. Sect. 1 is as follows : — 

"The Appellate Jurisdiction of the Supreme 
Court of Canada is al^olishcd in all cases where 
the matter in dispute relates to property and 
civil rights i n any of the Provinces, und gener- 
ally as to matters of a merely local or private 
oatare and coming within the exclusive juris- 
diction of the Legislature of any of the said 
Provinces, according to the meaning of the 
British North America Act of 1867 and Acts 
amending the same.*' 

Sect 2 provides that the Act ^< shall not 



apply to cases decided by the Exchequer Court 
of Canada, nor to cases where the matter in dis- 
pute affects the constitutionality or validity of 
any Act or Statute of any of the Provincial 
Legislatures, which cases shall continue to be 
subject to appeal to the Supreme Court, as now 
is or hereafter shall be provided for." And the 
third and last section enacts that the bill shall 
not apply to appeals already instituted or pend- 
ing before the Supreme Court. 
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COURT OF REVIEW. 
Montreal, November 13, 1880. 
Rainvillb, Papimbiu, Lavbahboibb, JJ. 

[From S. C, Montreal. 
Drvlim v. Bbbmbr. 

CommUiion for procuring security for contract — 
Commission earned notwithstanding invalidity 
of contract guaranteed. 

The judgment inscribed in Review was ren- 
dered by the Superior Court, Montreal, Torrance, 
J., June 30, 1880. See 3 Legal News, p. 232. 

Papineau, J., rendered the judgment in Review, 
reversing the judgment below, for reasons which 
are set out in the recorded judgment as fol- 
lows : — 

" La cour, etc .... 

<^ Considerant que par I'acte intervenu entre 
les parties en cette cause, le 23 d'avril 1879, et 
qui fait la bfise de Taction du demandeur, il est 
^tabli que ce dernier avait procure le mdme 
jour au demandeur, qui en avait besoin, un cau- 
tion nement hypothecaire au moyen d'une cer- 
taine ubligatiou ct hypoth^que consentie par 
Dame Margaret Amanda McNally, I'^pouse du 
demandeur, en faveur de T Honorable Joly, et 
((ue, ^ cause et en con8id6ration de ce caution- 
nement, le defendeur s'est oblig6 de payer au 
demandeur une commission au taux de 7 pour 
cent par an sur $11,784, h. compter du 15 de 
dicembre 1879, la dite commission payable 
semi-annuellemcnt jusqu'& la quittance et de- 
charge de la dite oltligation, le premier paie- 
ment sem i-annuel devenant exigible le 15 de 
deccmbro 1879, si la dite obligation hypothe- 
caire n'etait pas encore quittancee et dechaigee 
^ cette derni6re date ; 

<< Considerant qu'il est ctabli par la lettre 
mdme du defendeur, en date du 19 de decembre 
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1879, et par les autres parties de la preuve, que 
la dite obligation hypoth^caire n'6tait pas en- 
core dechargte k cette date, et mSme que le 
d^fendeur en avait encore besoin pour une p6- 
riode de temps qu'il ne pouvait alors deter- 



miner; 



« Considdrant que le demandenr, ayant rem- 
pli de son cbU toute son obligation, qui etait 
de procurer le dit cautionnement h7poth6caire, 
a droit d'exiger du defendeur 1 'execution de son 
obligation, qui etait le paiement d'une somme 
d'argent pour prix du cautionnement actuelle- 
ment foumi ; 

" Considerant que la validitc ou la nullity du 
contrat du d6fendeur avec 1' Bonorable Joly n'a 
rien k &ire avec la validit6 du contrat du de- 
mandeur qui a procure au defendeur, au moyen 
d'une hypoth6que considdrablo doiit celui-ci 
avait le benefice, la jouissancc de la propriety de 
Tepouse du demandeur, qui edt etc privee elle- 
m^me d'en jouir de la meme manl^re si le be- 
Boin de Tutiliser de cette mani^re se fiit iait 
sentir par elle ; 

*^ Considdrant, d'aillcurs, que la nullite invo- 
qu^e quant au contrat de PHonorable Joly avec 
le defendeur et invoquce par celui-ci, n'etait 
qu'une nullite relative dicr6tee en foveur du 
gouvemement qu'il representait, et que le gou- 
vemement en faveur de qui cette nullite est 
d6cretee, n'a pas joge h propos de s'en preva- 
loir, que le contrat a etc de fait execute, et qu*il 
n'y a pas lieu d'en prononcer la nullite lorsque 
la partie interessee k la faire prononcer, ne Pa 
pas demande et ne le demande pas encore ; 

** Considerant qu'il y a erreur dans le Rusdit 
jngement du 30 juin 1880 : Cette cour infirme 
le dit jugement^ et procedant k rendre celui 
qu'edt dd rendre la dite cour superieure : con- 
damne le dit deiendeur k payer au dit deman- 
deur la somme de $412.54, avec interdt, etc/' 

Judgment reversed. 

Courtolf Oirmutrdf Wurtele j* Sexton, for plain- 
tiflf. 

Carter^ Church, ChapUau, Carter j* JSufteed for 
defendant. — ^ 

SUPEBIOR COURT. 

MovTBBAL, Jan. 31, 1881. 

B^ore Johnson, J. 

CoBBBiL et al. V. Chabbonnbau et vir, and 

Martinbau et al., T. S. 

Same'Orrit — Seizure of real estate. 

JobmboN; J. This case has been heard on the 



merits of the petition to quash the eame-^urSU 
and also on a motion to amend. The latter, 
though it hardly seems necessary, may be 
granted without difficulty. 

On the merits of the petition there is not 
much to be said. The writ issued of course on 
an affidavit, and a house and lot were seised ; 
and on the return a petition was made to set 
aside the seizure on the ground that under the 
writ, real estate could not be seised. That 
point was decided against the petitioner ; * and 
it is only in so far as the &cts go, that the sub- 
sequent contestation took place. The evidence 
iails to show that the affidavit is untrue. The 
question of law is certainly important, but I 
decline to enter upon a discussion of it now, 
after the judgment of Mr. Justice Bainville, to 
which, without expressing any individual 
opinion, I agree to conform for practical reasons. 

The petition, therefore, on the merits is dis- 
missed with costs. 

Dalhec, for plaintiffs. 

Loranger j* Co., for defendants. 



SUPERIOR COURT. 

Montrbal, Jan. 31, 1881. 
B^ore Johnson, J. 
Lafrancb v. Jackson. 
Service — Pereonal Action. 

Johnson, J. This case comes up on the 
itterits of a declinatory exception. The excep- 
tion sets up that the contract of hiring alleged 
between the parties was not made as alleged, 
i.e. in this Province; but in the Province of 
Ontario, and that the service (which was a per- 
sonal service in Montreal) does not bring the 
defendant before the Court so as to give it 
jurisdiction. The case of Goisei ^ Robin and 
others (2 Q. L. R. p. 91) was cited for the 
defendant. That was a'l action pro tocio 
where the service depended on the domicile of 
the party ; and it was pretended that in such a 
case as that, where the action was not purely 
personal, as it is here; that the defendants 
being absentees, and having their principal 
place of business in Jersey where their property 
might have been liable to division under the 
judgment of the Court^ could be called in by 
advertisement because they had property at 



* See 3 1«egal News, p. 381« 
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Gaspe. Such a case as that is of course clearly 
distingmshable from this. Here the action is 
purely personal, as required by Art, 34 C. P. ; 
not mixed as it was there, and the terms of the 
judgment of Chief Justice Dorion leave no doubt 
as to the grounds on which it rested. A per- 
sODsl action, however, follows the person ; and 
a iMsrPonal service in Montreal in such a case, 
s:i?e« us, under Art. 34, jurisdiction over it. 

Prfvoa tj- JPr^fontaine for plaintiff. 

R. A. RatFuay for defendant. 



SUPERIOR COURT. 

MoHTMAL, Jan. 31, 1881. 
Before Johnson, J. 
Bozzo V. MoFPATT at al. & E. Contra. 
Pleading— Freight — Pleaqf compenMlion by da- 
maget, to action for liquidated claim under 
charier party^ noi demurrable. 

JoHjfSOM, J. This is an action to recover 
freight under a charter-party, and the defend- 
ant pleads among other things that the cargo 
was damaged by the plaintiflPs fault, and wants 
to « ompensate the frtiKht by the damage. This 
•s demurred to by the plaintifif. Then, in the 
second place, there is another demurrer partial 
addressed to one passage or paragraph of the 
same plea, in which the defendants had said 
that even supposing the charterers had cm- 
ployed a stevedore the master would not be 
relieved from the obligation of care in stowing. 
So that there are two points : 

Ist Whether in this country and under our 
procedure a plea of compensation for damage 
will hold as against a liquidated claim under 
a contract of charter party. 

2nd. Whether the master's negligence is 
superseded, so to speak, by the charterers hav- 
ing employed a stevedore. 

1 over-rule the demurrer on the first point. It 
is merely a matter of form, under our procedure 
quite unimportant. It may be admitted that 
the demurrer would lie in England j but, un- 
less the English procedure is to govern here, 
(which of course I don't admit) I must adhere 
to our practice of allowing easily liquidated 
damages to be made ground of compensation. 
The case ol Oaherty i Torrance et al. is directly 
in pointy (6 L. C. J. p. 313.) The judgment there 
in ezpresB tenns allowed the plea of com- 



pensation for damage against the action for the 
fre^ht. 

As to the second point, it is difficult to say 
(though this hypothetical way of pleading is 
highly objectionable) that the proposition 
emitted is not conformable to law. The thing 
would depend a good deal on the facts intended 
to be enunciated in this proposition. The em- 
ployment of the stevedore, unless he really 
interfered, would amount to very little. This 
averment under our somewhat loose system 
may probably let in evidence that the master 
actively interfered. I cannot anticipate or limit 
the proof. I give no opinion on such an aver- 
ment ; but I allow proof avant/aire droit. 

DoiUre j* Co., for plaintifif. 

Davidson J^ Co.j for defendants. 



SUPERIOR COURT. 

Montreal, Jan. 31, 1881. 
Be/ore Johnson, J. 
NAnoN et vir v. Chabrbtte. 
Pleading — Demurrer — Compensation . 

Johnson, J. The plaintiff alleges that the 
seizure of the cart and horse on the high road 
was illegal and malicious, and has caused the 
damage complained of! That is enough to 
give a right of action if it is true. The defense 
en droit to the declaration is therefore dismissed 
with costs. 

Then the defendant pleaded compensation, 
and the plaintiff demurs to that. Well, that de- 
murrer is dismissed also. The plaintifif cited a 
case in the 13 L.C. Reports. That case is mis- 
reported. I considered the matter in Landa 
v. Fouleur* and so held there. 

Loranger ^ Co.j for plaintifif. 

Duhamel ^ Co.y for defendant. 



SUPERIOR COURT. 

HoNTBEAL, Jan. 31, 1881. 

Before Jetti, J. 

Dbvine et al. v. Griffin. 
Executor — Administration — Imprudent Investment. 

The action was to have the defendant re- 
moved from his office of executor. 

Jettk, J., gave judgment in favor of the defend- 
ant, the reasons being in substance as follows : — 

The plaintiffs, three of the testamentary 



• (1) See 1 Legal News^ p. 614, 
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heirs of the late Lydia Hoyle, asked for the re- 
moval of the defendant from the office of exe- 
cutor of the will of the late Lydia Hoyle, on the 
ground ot incapacity and nnfiiithfalness in the 
ulfilment of the duties of his ottice, and es- 
pecially invoked in support of their demand a 
loan by defendant of a sum of $12,938 to James 
G. Ritchie, his son-in-law, without any security 
for the repayment of that sum at the time the 
loan was made, and for which he only received, 
long after, hypothecary security, said to be for 
the most part insufficient and illusory, which 
he had nevertheless released, contrary to the 
interest of the succession. It was further al- 
leged that the deftfndant neglected for several 
years to collect the interest on the loan, and 
that in acting thus he was guilty of fraud and 
showed himself to be grossly incapable. 

The defendant contested this demand, say- 
ing, 1st. That his administratioo, far from being 
disadvantageous to the suc^cession, had been | 
extremely profitable, having in particular re 
alized a profit of $5,000 by the well-timed sale 
of Bank of Montreal stock — a profit which the 
heirs would have lost if the sale had not then 
been made. 2nd. That the plaintiffs had al- 
ready instituted an action en reddition de compte 
against him, which was still pending ; that de- 
fendant ha<l rendered the account asked for, on 
the 17th January, 1878, and that since that time 
the plaintiffs had continually delayed the case ; 
and that the present action could not be 
brought while the other was pending. 3rd. 
That at the time of the loan to Ritchie, the 
latter was reputed to be rich, and was in good 
business, and the investment was under the cir- 
cumstam os considered satisfactory ; that, more- 
over, it was made in good faith, that the secu- 
rity was then perfectly satisfactory : and that 
the subsequent discharges were given to faciii. 
tate the sale of the hypothecated properties ; and 
secure payment of the claim. 4th. That as to 
the two plaintiffs of tige, Mrs. Ireland and Mr. 
Devine, they had no interest in bringing the 
present action on the ground alleged, because 
by deeds of July, 1878, and of 12th May, 
1879, they had settled with defendant for the 
sum coming to them from the loan to Ritchie ; 
and as to tlie minor, Annie Emily Devine, her ' 
share in the succession was fully secured by the 
personal guarantee of defendant and other 
securities taken for the payment of the Ritchie 



debt; and finally, that defendant had always 
been ready to pay to said minor her share, and 
had tendered the same, and offered security for 
it. 

By an additional plea defendant alleged, in 
answer to the action, that since the demand he 
had given the minor a hypothec for $1 0,600 on 
a property worth more than that. 

In fact, though it results from the evidence 
that the loan to Ritchie could not be considered 
a satisfactory operation, and that whatever con- 
fidence defendant might reasonably have in 
Ritchie's solvency, the loan was not made a<;- 
cording to the conditions required in such cases, 
nevertheless the defendant does not seem to 
have acted in bad faith, but has only been 
guilty of negligence and imprudence. This 
loan is the only act complained of, and his 
administration is not attacked otherwise, 
though it is proved that a total amount of 
about $50,000 from the succession has passed 
through his hands, and this loan seems to be 
all that remains to be adjusted. The defendant 
has not only always acknowledged his responsi- 
bility for the amount of the loan, but he has 
siitisfied the two plaintiffs who are of age as to 
their share of the amount, and he offers all re- 
quisite hypothecary and other security for the 
minor's share in the succession, and has done 
what he could to secure the minor's interest, 
which offer has not been accepted by the tutor. 
The personal solvency of the defendant has not 
been questioned, and the sufficiency of the 
guarantees offered is established. In law, the 
plaintiffs who are of age, having received their 
share of the loan, cannot invoke it in support of 
the presi nt action. The offers made by the de- 
fendant as to the minor's part are sufficient so- 
curity, if they had been accepted by the tutor, and 
the absence of interest on the part of the other 
plaintiffs renders their demand untenable, and 
even invests it with the character of a vex- 
atious proceeding. The Court considers fur- 
ther that the action to account gives the plain- 
tiffs full and ample protection, and that under 
the circumstances the removal of the defendant 
from office cannot be ordered. 

Action dismissed. 

Keller j* McCorktU for plaintifis. 
Bethune <$* Bethune for defendant. 
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THE LAW OF TELEPHONES. 

A new question in what we might term the 
yet unsettled Law of Telephones, was deter, 
mined last week in the Circuit Court of this 
city. The American Union Telegraph Com- 
pany haTing been unable to obtain from the 
Bell Telephone Company the privilege of an 
instrument in their office, applied to the court ; 
for a mandamua to compel the company to 
accede to their request. After argument the 
court overruled the motion to quash the alter- 
native writ. Thayer, J., who delivered the 
iudgment, held that the principles of law 
applicable to railroad companies and other 
common carriers unquestionably applied to 
telegraph and telephone companies. Having 
established their lines and adopted a uniform 
mode of serving the public consistent with 
their chartered powers, they must treat all per- 
sons similarly situated with respect to those 
lines alike, and without unjust discrimination. 
It is not for them to select whom they will 
serve, or impose conditions of service on one 
class ot customers that do not apply equally to 
all persons occupying the same relative position 
toward the company. It was conceded by the 
court that if the respondent had contented 
itself with erecting its lines and establishing 
its affairs at certain designated points, and had 
stationed its own agents at such uttices to 
receive and transmit messages, as is usual with 
telegraph companies, it could not have been 
compelled, at the request ol auy private person 
or corporation, t^ place instruments in private 
offices or residences, and establish private 
stations for the use of particular individuals or 
corporations. It it had elected to use its tran- 
chise in the manner last indicated, its duty to 
the public would have compelled it to receive 
and transmit such messages as were ten- 
dered at its own offices to its own agents, 
without discrimination as to persons or 
as to the price charged for such service. And 
it could not have been compelled to assume 
other obligations or render other service to the 
public. " But if it erects its main line along a 
certain street or streets," said the court, << under a 
power granted in its charter to use public 
highways for that purpose, and under a char- 
ter granting it the power to condemn land for 
the construction of a telephone line, and if it 
elects to serve the public by furnishing instru- 



ments to residents along such line, for private 
use, and by making connections between such 
instruments and its main lines ; above all, if it 
holds itself out to the public as prepared to 
furnish such instruments and make such con- 
nections for all who may apply, than I should 
say that its duty to the public compels it to 
treat all residents along such line with absolute 
impartiality. It cannot grant such fiicilities or 
render such service to one citizen oroorpomtion 
and refuse like privileges to his next door 
neighbor. The charter of the respondent was 
not granted for any such purpose, nor does it 
confer upon the corporation any such power to 
discriminate among its customers. According 
to the averments of the petition, the respondent 
has adopted the mode of transacting business 
within the city of St. Louis last above indicated. 
Instead of maintaining offices in charge of its 
own agents for the reception and transmission 
of messages at certain designated points, it 
supplies instruments to residences, offices and 
hotels contiguous to its main line, and makes all 
proper connections with such main line at 
uniform rates, and holds itself out to the world 
as prepared to supply all persons with such 
facilities for communication, who reside or 
occupy offices contiguous to its established 
lines. iSuch being the established mode of 
transacting business adopted by the respondent, 
according to the averments of tbe bill, it 
follows, from the principles above stated, that 
in refusing to grant to the relator such facilities 
as it affords to other customers it has violated 
an imperative public duty imposed upon it by 
law."— Centra/ Law Journal, St, Louis. 



RECENT DECISIONS AT QUEBEC. 

Wagea — Minor. — The father of a minor sued 
for wages due to the minor. He did not allege 
that he had been appointed tutor, or that he 
had put his son in the defendant's service. 
Heldj that the action was demurrable, though 
there was an allegation that the defendant had 
acknowledged his indebtedness to the plaintiff. 
lUnaud v. IhuaauU (C. C. Quebec), 6 Q. L. R. 259. 

Extradition. — A warrant of commitment for 
extradition should in its terms conform to the 
requirements of sect. 1, 31 Vict. (Can.) c. 94, 
in directing the person accused to be committed 
until surrendered on the requisition of the 
proper authority or duly discharged according 
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to law. The judge is required to decide 
whether he deems the evidence adduced before 
him sufficient to justify the apprehension and 
commitment for trial of the person accused if 
the crime had been committed in Canada. If 
he finds in the affirmative he should so state it 
in his commitment, and certify the fact to the 
proper executive authority. His functions do 
not extend to determining whether the accused 
should be extradited ; that rests with the 
Governor General after the evidence has been 
reported to him. If the judge fails to state in 
the commitment that he deems the evidence 
sufficient, the commitment will be held defective 
and insufficient. 

Where a person charged with a crime is 
committed in pursuance of a special authority, 
the commitment must be special and must 
exactly pursue that authority. If the commit- 
ment does not on its face show that the case of 
the accused fiiils within the terms of the ex- 
tradition treaty and the statutes authorizing the 
proceedings in extradition, or fails to contain 
the proper statutory conclusions, no sufficient 
caus^ of detention will have been shown, and 
he will be liberated on habeas cor/mt, (Q. B.), 
Ex parte Zink^ 6 Q. L. R. 260. 

Prescription. — A charge, partly for manual 
work done and partly for moveable effects sold 
and delivered, (as, for example, for the care and 
feeding of animals by a farmer, including the 
supply of the fodder consumed,) is prescribed 
by five yctiT8.— L€/ebvre v. I'roulx{C. U.), 6 Q. 
L. R. 269. 

Attachment— Affidavit. — In an affidavit for 
attachment it is not necessary to state the time 
when or the place where the debt was contracted 

• 

{Uurtubise v. Bourret, 23 L. C. J. 131, followed.) 
2. The allegations in an affidavit for attach- 
ment under C.C. P. 834, as to the grounds of 
deponent's belief that defendant is immediately 
about to secrete his property, &c., may be stated 
acccrding to form 45, although that form is 
given in connection with Art. 842. — LHeureuz 
V. Martineau, (S. C.)— 6 Q. L. R. 275. 

Procedure — Registrar's Certificate — Contesta- 
tion. — Under the existing law, by which a 
hypothecary creditor is not required to file an 
opposition a fin de conserver^ he is not obliged to 
contest the registrar's certificate at the same 
time that he contests the report of distribution. 
Carrier v. Boucher (C. R.) 6 Q. L. R. 282. 



RECENT CRIMINAL DECISIONS, 

Manslaughter — Negligence. — A. was a member 
of a rifle corps. On May 29 he attended the 
rifle practice. After the practice it was his 
duty to take his rifle back to the armory. He 
did not do so, and the drill instructor missed 
six cartridges from the magazine when lie went 
there about half an hour after the practice was 
over. A., with B. and C, then fixed a temporary 
target in an apple tree in a garden, and fired 
with the rifle from a distance of 400 yards. 
One of the shots killed a boy who was in the 
apple-tree. The jury found A., B., and 0. guilty 
of manslaughter. There was no evidence which 
of the prisoners fired the shot which caused 
death, and the question reserved was whether 
there was any evidence upon which either or all 
of the prisoners could be convicted of man- 
slaughter. Heldf that the conviction was 
right; because the prisoner? all joined in a 
dangerous act, (without taking proper pre- 
cautions) whereby a person was killed. — Regina 
V. Salmon, crown case rcHervod, Dec. 4, 1880. 
(43 L.T. Rep. N.S. 573.) 

Indictment — Burglary and Larceny. — An in- 
dictment for burglary and the larceny of certain 
articles " of the goods and chattels of A and 6/' 
is not sustained if the articles, all in the 
possession of A., belonged some to A. and some 
to B. — State v. Ellison^ Supreme Court, New 
Hampshire. (To appear in 58 N.H.) 

Assaults upon children.— ^A person charged witli 
assaulting a child of seven years of age, may 
allege the consent of the child as a defence.— 
Regina v. Roadleyy Crown Case Reserved. (49 
L.J., M.C 88.) 



GENERAL NOTES. 

The Irish Law Times is the authority for the follow- 
ing amusing anecdote of a conscientious witness and 
how his objection was overcome by a quick-witted 
judge :— 

" While the jury were being sworn in what is known 
as the Kilbury Eviction case, at Waterford, on the 
ItJth December, one of them entered the jury-box with 
his hat on, and on being a^ked to remove it. address- 
ing his Lordship, said, * I have a conscientious objec- 
tion R«ainst taking off my hat. * 

"Mr. Justice Barry. 'Then some other ffenUeman 
will take it off for you.' 

•' Whereupon another juror immediately removed 
the hat." 
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Vol. IV. FEBRUARY 26, 1881. No. 9. 

HINTS FOR STUDENTS. 
The iiunigaral address dt livered by Mr. Justice 
Bamaay at the opening ot the Law Faculty of 
LennozTille University (noticed in the Legal 
News, p. 346 of Vol. 3), has been issued in 
pamphlet form, irom the press of the Gasette 
Printing Company, and will ffo doubt be of 
interest to students in general as weU as to 
those for whom it was more immediately in- 
tended. After a graceful allusion to the 
founder of the UniTersity, the late Bishop 
Mountain, the learned Judge proceeded to 
offer some practical suggestions to students 
aUut to enter upon a course of legal study. 
They were reminded of the importance of wise 
selection among the enormous number of books 
published, in order that their reading may be 
profitable. On this head Judge Ramsay re- 
lated his own experience : — 

^ In my days of stadentship, over thirty years aco, 
there was no regular teaching. Anything we learned 
wii picked up by the praotioe we saw in an office and 
the books we chanced to read. I was dismayed at the 
endless rows of dingy books, then rarely enlivened by 
the gay morocco backs of the }umveau droit. I had, 
however, the advantage of being the pupil of the 
prssent learned Chief Justice of the Superior Coart, 
and to him I applied for advice as to what I should 
read. He told me of * ' Pothier's Obligations." From 
the moment I opened it, the dread of the dryness of 
law diai4»peared as by enchantment, and starting from 
(me word rolled forth a perfectly clear explanation of 
the whole scheme of legal rights and liabilities." 

In addition to the works of Pothier, Judge 
Bamsay advised that attention should be given 
to the Roman law, and proceeded to urge upon 
students the necessity of cultivating a good 
Kyle of pltsading, oral as well as written. 
"^ Don't leave it to chance, whether the judge 
*" shall understand you or not, but so put your 
"case that whaterer difficulties may beset him 
"in coming to a conclusion, he can hare none 
*' as to what your pretensions are." 

The learned judge combated the pretension 
that a lawyer must be satisfied of the innocence 
of his client before he gives him professional 
aid. 



'* It is a result of experience that the administration 
of Justice must be carried on upon exact principles, 
conseqnentiy with great technicality. To do this, 
skilled persons, to represent the parties, are re- 
quired. The advocate, therefore) becomes a part of 
the organisation for the discovery of truth, and if he 
were to take upon himself to refuse his assistance 
to the accused, becjiuse he believed him to be guilty, 
he would be depriving him ot the protection the law 
accords, without authority. For the ehanoe of doing 
what he thought was substantial Justice ia a par- 
tioular case, he would aid in the destruction of a 
useHil system. It is not, howevM, to be supposad 
that the lawyer is Justified in every act that might 
perchance be beneficial to his client. He must not 
trangress the limits of truth. While he mar fairly 
put on facts proved the interpretation most favor- 
able to his client, honor forbids him to misstate." 

In conclusion the speaker urged his hearers 
who were about to enter on the study of the 
law, not to lose an instant of the yaluable time 
at their disposal, but from the first diligently 
to turn to account the great advantages now 
offered to them. 



THE SUPREME COURT. 

At a meeting oi the bar of the Montreal 
section on the 18th instant, Mr. Girooard's bill, 
referred to in our last issue, found only 24 
supporters in a total vote of 66. The disoos- 
sion placed the weak features of the proposed 
enactment in a strong light. Perhaps if the 
promoter of the bill had been present, he 
might have adduced some reason more weighty 
than anjrthing that was advanced in favor of 
the limitation of jurisdiction ; but the feeling 
of the majority of the profession is evidently to 
preserve the Supreme Court, to extend its 
usefulness, and promote its efficiency, rather 
than to abolish the tribunal, or restrict its 
jurisdiction. 

This is in accordance with the view which 
we ventured to express nearly a year ago (page 
145 of vol. 3), and it is unnecessary to occupy 
space with the subject at present. There is no 
complaint from the Maritime Provinces or the 
North West. Quebec, which perhaps derives 
less immediate advantage from the Supreme 
Court than any other Province, has pronounced, 
through its most influential body, in lavor of 
the tribunal, and Ontario, we are confident, will 
be no less reluctant to see it interfered with. 
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COURT OF QUEEN'S BENCH, 1880. 

The following is a list of the civil cases in 
which the Judgment of the Court below was 
confirmed by the Court of Quetn's Bench 
sitting in^appeal at Montreal , during the year 
1880:— ' 

Angers & Murray, 8. G- Ottawa. 

Banqae Ville Marie k Primeaa, S. C. Richelieu. 

Bowker A Date, 8. C. M. 

Burland A Roberts, 8. C. M. 

Canada M. B. Society k O'Brien, S. C. M. 

Canadian Rubber Co. k City of Montreal. 8. C. M. 

CayaA Trust k Loan Co.. S. C. M. 

Ghampoux k Lapierre, 8. C. M. 

Chriatin k Valoia, 8. C. M. 

Oitisens Ins. Co. k Grand Trunk, 8. C M. 

Cie d' Assurance k Duhaime, 8. C> M. 

Cie de Chemin deFer k Guevremont, 8. C. Richelieu. 

Cot6 k La Banque de 8t- Hyacinthe, 8. C. Iberville. 

Cottenoir k Parenteau. C. G. Richelieu. 

Gushing k Ducondu, 8. C. Joliette. 

Delgnan & Kennedy, 8. C. M. 

Dillon k Borthwick, S. C. M. 

Dobie k Board of Temporalities, S. C. M. 

Donaldson k Charles > 8. G. M. 

Eriokson k Cuvillier> S. C. M. 

Foster k Doutre. 8. CM. 

Gareau k Desdve, 8. C. M. 

Gareau k Prudhomme, 8. C. M. 

Gill k Marion, IS. C. Richelieu. 

Girouard k Germain » 8. C. Richelieu. 

Goif A G. T. R. A Perkins, 8. G. M. 

Guy k Ia Cit6 de Montreal, 8. C. M. 

Hamilton Powder Co. k McArthuT} 8. C. M. 

Hodgson k Erans, S. C. M. 

Homier k Morin, 8. C. M. 

Hus k Brunet, 8. C Richelieu. 

Hus Lemoine Capistran k Kadeau,8. C. Richelieu. 

Kilgour k L(«an, C C. 8t. Francis. 

lAnda k Pouleur, S. G. M. 

Lame k Molsons Bank, 8. C M. 

Leduo k Western Assurance Co., 8. C. M. 

Lereille k Daigle, 8. G. M. 

Levy k Levy, 8. C. M. 

Limoges k Labelle, 8. C. M. 

Longpr6 k Yalade, S. C. M. 

Loverin k City of Montreal, 8. C. M. 

Maodonald k Mackay, 8. C. M. 

MoCIanaghan k 8t. Ann's M. B. Society, S.C. M. 

McLachlan k Court, 8. C. M. 

Maher k Aylmer, 8. C. M- 

Bfarohand k Wilkes , 8. C. Iberville. 

Mass6 k Granger, 8> C. M. 

May k L'Heureux, 6. G. M. 

Mayor et al. of Iberville k Jones, 8. C. Iberville. 

Meloche & Merchants Bank, 8. C. Beauharnois. 

Moat k Moisan, 8. C. M. 

Molson k Carter, 8. C. M. 

Moncion k Ford, S. C. Ottawa. 

Montreal Warehousing Co. k Royal Ins. Co., 8. C. M. | 

Morrison k Mayor et al. of Montreal, 8- CM. 

Morrison k Mayor et al. of Montreal, 8. CM. 

Muir k Jamieson, 8. C. M. 



Murphy & Merchants Bank, 8. G. M. 

O'Brien k Bigras, 8. C. M. 

O'Brien k Hadley, 8. C M. 

O'Brien k Weaver, 8. C. M. 

Ouimet k Desjardinp, 8. C M. 

Owens k Union Bank, 8. C. M. 

Pell & Accident Ins. Co., 8. C. M. 

Pepin k Desmarteau, 8. C M. 

Pollock k De Belle feuille, S. C Terrebonne. 

Potvin k Ford, 8. C Ottawa. 

Riopel k City of Montreal, 8. C M. 

Robert k Soci^t^ de Construction J. C, S. C. M. 

Ryder k Vaughan, 8. C Iberville. 

Sauv6 k Veronneau, 8. C M. 

Scrrurier Lallemand k Meroier, 8. C. M.' 

8«rrurier Lallen^Ao^ ^ Mercier, 8. C M. 

Shaw & Mackenzie, 8. C. M- 

Smith k Cassils, 8. C M. 

Snowdon k Nebon, 8. C M. 

Soci^t^ de Construction k La Banque Ville Marie, 
S. C M. 

8oc. de Construction k La Banque Nationale, 8. C. M. 

Soci^t^ de Construction k Robinson, S. C. M. 

Soc de Construction Montirville k Cousineau, S.C M. 

8. £. Railway Co. k O'Halloran, 8. C. M. 

Swords k Miller, S. C M. 

Thomson k Watson, S. C. M. 

Union Bank of L. C k Ontario Bank, 8. C M. 

Vesina k N. Y. Life Ins. Co., 8. C M. 

Wanless k Montreal Building Society, 8. C M. 

Wilson k City of Montreal, 8. C M. 

In the following cases, the decision of the 
Court below was reversed : — 

Beaudrj- k Cur^ k al. of Montreal, 8. C M. 
Boyer k Barthe, 8. C Richelieu. 
Bruneau & Barnes, 8. C M. 
Carreau &. McGinnis, C C Iberville. 
City of Montreal &Dugdale> 8. C M. 
Clark k Exchange Bank, S. C M. 
Darling & Barsalou, S. C M. 
Dixon k Perkins, S. C M. 
Duhaime & Ayotte, 8. C M. 
Grenier<fr City of Montreal, S. C M. 
Holmes & Mutual Fire Ins. Co., 8. C St Francis. 
Hood k Bank of Toronto. 8- C M. 
Kane & Racine, S. C M. 
Kane & Wright, S. CM. 
Larue & Loranger, S. C M. 
Lussier & Corp. of Hochelaga, 8. C M. 
McCaffrey k Claxton, S. C Bedford. 
McGauvran & Stewart, S. C M. 
Martm & Poulin, S- C M. 
Mattinson k Cadieux. S. CM. 
Montreal Cotton Co. k Corporation of Valleyfield, 
C C. Beauharnois. 

Morgan k Cotd, S. C M. 

Provost k Bourdon, 8. CM. 

Rolfe k Corporation of Stoke, C. C St. Francis. 

St. Louis k Shaw, 8. C. M. 

Thibaudeau k Beaudoin, S. C M. 

Trust k Loan Co. k Dapraa, S. C Terrebonne. 

Valois k School Commissioners of Hoohehiga, S. C M. 

Villeneuve k Graham, S. C M. 
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SUMMART. 

Confirmed 87 

Beversed 29 

116 

It appears from the above that in exactly 
three-fourtha of the cases judgment was con- 
firaied, and in one-fourth the judgment was re- 
versed. 



NOTES OF GASES. 
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COURT OP QUEEN'S BENCH. 

MoNTMAL, Feb. 9, 1881. 



DoBioir, C. J., MoKK, Ramsay, Baby, Caron, JJ. 

Law (deft, below). Appellant, and Frothinq- 
HAM (plff. below), Respondent. 

Sd£ of Real EataU — Incumbrance — Clause of 
^^ franc et quitle." 

SaUtfaeiion of the clause of ^^ franc et quitte'^ by the 
vendor of real estatey where the deed contains 
tueh clause^ U a condition precedent to bringing 
an action for the purchase moneys or Jor any 
portion thereof. 
The appeal was from a judgment of the Su- 
perior Courtj Montreal, Sicotte, J ., July 8, 1878, 
hj which the respondent's action was main- 
tained. 

The action was brought to recover the sum 
of $3,582.87, amount of instalment and accrued 
interest, due Feb. 15, 1876, undvr a deed of 
sale of real estate from G. H. Frothingham and 
co-heirs (now represented by the respondent), 
to the appellant. Tbe price was 60 cents per 
foot, at which rate the purchase money amount- 
ed to $20,185.20. payable in instalments. The 
appellant had paid two of the instalments, but 
objected to pay the third. 

The defence was that by the deed of sale 
referred to, the vendors had sold the property in 
qoestion " iree and clear of all incumbrances 
whatsoever, save and except a vendor *s privi- 
lege for $5,250 in favor of the heirs McEenzie,'> 
which the vendors undertook to pay, and have 
a discharge dnly registered; that the purchase 
money was only payable subject to the fulfil- 
ment by the vendors of their covenant to re- 
move the incambrance, and that they had failed 
to do so. By another plea the appellant 



alleged that he had suffered damage to the ex- 
tent of over $4,000, by not being able to carry 
out a sale which he had made to John Lewis at 
an advance of 35 cents per foot, and that the 
instalment sued for was compensated by the 
larger amount of damage. 

The Court below sustained the action for the 
reasons which follow : — 

" Considerant que les vendeurs ont, par I'acte 
m6me, denonc6 h. Tacheteur les hypoth^ques et 
charges qui gr^vaient le terrain vendu au d6- 
fendeur, et se sont charges de les acquitter ; 

«' Considerant qu'il est constant que le d6- 
fendeur doit, outre et en sus du paiement 
reclame par Taction, une somme exc^dant 
$10,000, productive d'int^rdt k sept pour cent, 
et que I'hypothfeque qu'il d6nonce n'est que de 
$5,250 ; 

« Considerant que cette hypothdque est une 
substitution au profit des hfiritiers McKenzie, 
d^noncee par la vente, et que Pacheteur con- 
naissait le caract^re et la nature de cett« dette, 
qu'il n'est pas dans la puissance des vendeurs 
de payer et acquitter k volont6 ; 

" Considerant que le d^fendeur est mal fbnd6 
k demander k garder son prix entre ses mains, 
tant que les vendeurs n'auront pas acquittS cette 
dette et purg6 cette substitution ; 

<< Considerant que le d6fendeur est aussi mal 
fond6 dans sa reclamation pour dommages re- 
sultant du profit qu'il aurait fait en revendant 
partie du terrain achete, et qu'il n'a pu rfealiser 
faute de poo voir obtenir le consentement de 
I'acheteur qu'il indique, tant que cette hypo- 
th^que et substitution ne serait pas purgde ; 

<' Considerant que le defendeur ne pent que 
demander k differer le paiement du prix k raison 
du peril d'eviction, et qu'attendu la d6noncia- 
tion de la dette et hypotheque par le contrat de 
vente, il a suivi la foi et la sol vabi lite des ven- 
deurs ; 

" Considerant que le defendeur doit encore 
sur le prix au-delk de $10,000, payables annuel- 
lement avec interets de sept par cent, et qu'il a 
entre ses mains une somme plus que suffisante 
pour le garantir centre les pedis d'eviction ; 

« Considerant d'ailleurs que le defendeur ne 
demande pas la caution centre les perils d'evic- 
tion, maio purement le deboute de Taction, et 
que sa dette soit compensee par les dommages 
sus-mentionnes, declare le defendeur mal fonde 
dans ses defenses \ 
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« Condamne le d6fendear k payer an deman- 
deur ladite somxne de $3,582.87, ayec inUr6t, " 
etc. 

In appeal, Caroh, J. ad hoc^ (diss.) was of 
opinion to confirm the judgment, on the grounds 
stated therein. His Honour referred to the 
case of MeDanneU 4" Qoundry^ 22 L. C. J. 221, 
in support of his view. 

The majority of the Court were for reyersing 
the judgment. The following opinion was by 

Baksat, J. This case appeared to me at first 
to be one of extreme simplicity, but now with 
elaborate reasoning, questions of practice, pre- 
cedents of this Court said to be contradictory 
of the decision rendered in this case, and cita- 
tions from codes, it assumes another aspect. 

The action was brought to recover one in- 
stalment of purchase money due on a deed of 
sale by respondent to appellant, with interest 
The defence to the action was that the deed of 
sale contained the clause of franc et quitte save 
one incumbrance which respondent bound and 
obliged himself to remove and to have the dis- 
charge enregistered. This has not been done. 
Respondent says that this clause meant << that 
the vendors should pay off the said mortgage 
as soon as it was practicable or possible so to 
do ; " and that it was not practicable so to do 
because by a deed which appellant knew the 
existence of, the incumbrance — a constituted 
rent — was substituted and that the substitution 
was not yet open. 

Of course every deed that stipulates a condi- 
tion means that the condition must be possible, 
that is, not physically impossible, or contrary 
to law and good morals. But the undertaking 
to pay off a bailieur de/onds claim is not impos- 
sible. By itself it is perfectly possible, although 
the person undertaking may be unable from 
some act of his own to perform the obligation. 
Frothingham tfest /ait/art to pay off the claim 
and he was bound to do it. If however it were 
otherwise, 1 think the repayment of the rente 
constUu£e is not rendered impossible even for 
Mr. Frothingham — ^that is, there is not even a 
relative impossibility. The authority of Po- 
Ihier is clear and precise. See Const de Rente^ 
No. 61, cited at the bar, and No. 91, where the 
doctrine is repeated. It is true the object of 
the law, to prevent the loan of money at inte- 
rest, was the cause of this strict doctrine, and 
the usmy Uws being done away with, it may 



perhaps be said that the cause of the law having 
diFappeared, the law also has ceased. But I 
don't think the braeard can be so applied, as to 
create an embarrassment of this kind. It might 
perhaps have been argued that the deed from 
MacKensie to Frothingham constituted a rtnU 
viaffire, but both parties seem to agree that it 
created the substitution of a renu eonttUttSe, and 
they are probably right. For my part I don't 
think it would affect the case as it comes before 
the Court. 

There was another point made at the argu- 
ment, and as it seems to have been, the one da 
which the judgment of the Court below turned, 
it is right to notice it. It was said that appel- 
lant had plenty of security in his hands even 
after he paid this instalment It is not a ques- 
tion of security but of contract Respondent 
promised to remove the encumbiunce, he can- 
not now tell appellant that he wanted some- 
thing else, with which he ought to be satisfied. 
I therefore think the judgment must be re- 
versed in so far as it maintains the action 
for the instalment 

By the second plea there is a claim by ap 
pellant for damages for failure on the part of 
respondent to fulfil his bargain, which, it isl 
prayed, may be set off against the balance of 
purchase money due. That is rather a contra- 
dictory conclusion. Defendant says he wont 
pay the instalment because it is not due owing 
to the omission of plaintiff, in one plea, and in 
another he says he will pay it provided he may 
do so by offering damages to be paid as a set 
off. There is another objection, I don't think 
the liability is proved. Respondent had a certain 
thing to do, he was only pressed to do it when 
Lewis refused to take the deed, and then the 
damage was done. I would, therefore, reject 
the demand of damages by the plea. 

It has been said by the learned Judge who 
dissents, that the first plea of the appellant 
should have been pleaded as a preliminary 
plea, and he quotes article 120, 2ndly, C. C. P. 
That article only says that such a plea may be 
pleaded as a dilatory exception,.-a disposition 
we are not likely to interpret by turning « may'» 
into "must." 

Allusion has been made to two cases of 
Ooundry ^ MacDcnneU^ and it is contended 
that we there held tiiat where there was the 
clause of^one #< qwUe the vendor could re- 
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corer the price of the purchase money. That 
is not what was held. I rememher the case 
Tery well. The first instalments were sued for 
\n the District of Beauhamois. The cases 
came before me and I dismissed one of the ac- 
tions because there was no certificate of the 
Begistrar filed according to the terms of tlie 
deed, and I maintained the other as it did not 
ippear there was any incumbrance. It is not 
easy to give a more complete effect to the stipu- 
lation of a deed than this. Two other cases then 
cune before ns, which had been managed with 
more care, and the sole question was as to 
whether there was an incumbrance within the 
meaning of the clause of the deed. Two of the 
Jadges were of opinion that there was. The 
majority of the Court held that there was only 
a right of way, which could be localised, and 
that only ga^e right to an action quanto minoris 
and a ledoction of the price, and that plenty of 
money remained to satisfy such reduction. 
The whole Court, therefore, affirmed the same 
principle that we are applying now, namely, 
that satisfaction of the clause of /rane et quitU 
was a condition precedent to bringing an action 
for the purchase money. 

KoTB. — It has been suggested to me since 
deliT«ring the above opinion, that we had per- 
haps omitted to allude to a point in the case, 
namely, interest. I cannot plead guilty to hay. 
ing made any omission. At the argument there 
was no question of interest urged on our atten. 
tion, other than interest after demand in justice 
for money due. As we declared the money was 
not due, we had no question of interest before 
ns. Had there been such an argument, it would 
not probably have modified the judgment. By 
our law, interest is only due by stipulation or 
from the time of a judicial demand, with a few 
exceptions, none of which covers the failure to 
do of the creditor. In this case there was no 
stipulation that interest should run on the pur- 
chase money while respondent delayed to fulfil 
his obligation, and certainly interest could not 
be deemed to run from the demand of money 
which is not due. Arts. 449 and 1077. I do 
not mean to say that the purchaser does not 
owe anything to the vendor on a special action, 
but certainly he does not specially owe interest. 
Interest on the purchase money may in some 
CMes be a fidr equivalent for the use of the pro- 
perty ; but it would be to make a practical 



blunder to assume that it was so in a case like 
the present, when it appears that the property 
was purchased at a large price for speculative 
purposes, for which it could not be used owing 
to this encumbrance. This is the true meaning 
of Art. 1534 2ndly, when interest runs, but 
it has no application whatever to sales with 
the clause otjranc et quitte^ or where there is a 
condition of a similar character. The appellant 
only failed to recover damages for the delay, 
because he had not put the respondent en demeure 
before the Lewis tranwction arose, and he show- 
ed no other damagu. [Note by Mr. Justice 
Ramsay ] 

The judgment in appeal is recorded as fol- 
lows : — 

*• Considering that by the deed of sale of the 
20th February, 1874, the respondent and his 
co-heirs declared that the immoveable property 
sold by them to the respondent, and described 
in the said deed, < was free and clear of all in- 
( oumbrances whatsoever, save and except a 

< vendor's privilege for $5,250 in favor of the 

< heirs McKenzie,' which the vendors undertook 
to pay and have a discharge thereof duly regis- 
tered ; 

<* And considering that long before the insti. 
tution of the present action, the respondent and 
his c(--heirs have been requested to remove the 
said incumbrance in tiftvor of the heirs McKen- 
sie, but have failed to do so ; 

<< And considering that under the stipulation 
contained in the said deed of sale, the respond- 
ent as representing the vendors cannot recover 
from the appellant any portion of the price of 
sale uutil he shall have removed the said in- 
cumbrance according to the terms of the said 
sale ; 

" And considering that there is error in the 
judgment rendered by the Superior Court at 
Montreal, on tlie 8th of July, 1878 ; 

<< But consi iering that the appellant has not 
proved that he had suffered Huy damages by the 
non-removal of the s iid incumbrance ; 

« This Court doth reverse the judgment of 
the said Superior Court of the 8th of July, 1878, 
and proceeding to render the judgment which 
the said Superior Court should have rendered, 
doth dismiss the action of the respondent quant 
d ftr^tentf and doth condemn the said respondent 
to pay to the appellant the costs incurred as 
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well in the Court below as on the present 
appeal. (Hon. Mr. Justice Caron dissenting.) *' 

Judgment reversed. 

Lunn j* Cramp for the Appellant. 

Abbottj Tait, IVothertpoon j- AbboU for the 
Respondent. 



COURT OF REVIEW. 

Montreal, Not. 30, 1880. 

ToRBANci, Rainyillk, Lafbamboisx, JJ. 

rFrom 8. C, Montreal. 
RoBiDODX V. LipiNi dit Leoris. 

Suecession — C. C. 2613 — Retroactive effect — 
Acquired Right. 

The judgment inscribed in Review was ren. 
dered by the Superior Court, Montreal, Jette, J., 
July 8, 1880, maintaining the plaintiffs action. 

Rain VILLI, J. Les faits de cette cause sont 
bien simples et ne sont pas contestes par les 
parties ; mais la question de droit qn'on y sou- 
Uve est de la plus haute importance ; il s'agit 
de la r^troactivitc de la loi : question d'autant 
plus importante que nous ne faisons que com- 
mencer h faire I'application de ce grand prin- 
cipe consacrc par toutes les legislations et re- 
produit si laconiquement, mais avec tant de 
precision par le C. N. : << la loi ne dispose que 
pour I'avenir; elle n'a point d'effet retroaciif." 

Le 26 Fevrier 1862, le tils du defcndeur con- 
tracta manage avec Dlle Bourdon, et par le con. 
trat de mariage le d^fendeur fit don au futur 
epouz d'une somnie de $200 et d'une propriete, 
avec stipulation que los dits biens seraient 
propres au dit futur et auz sieru de son cCt/, eUoc et 
liffne, 

De ce mariage est n6e une fille, Hosaana : le 
p^re est mort en 1863, et la m6re s'est remariee 
et a eu plusieurs enfants frdres et sceurs uterins 
de la fille Hosanna Lupine dit Legris. Cette 
demi^re est mcrte en 1878, laissant son grand 
p^re, le defenduur, et sa mere et ses dits fr^res 
et Boeurs. 

8i la mort de cette jeune fille etait arrivee 
avant la mise en force de notre Code, le defcn- 
deur anrait recueilli les biens par lui donnes non 
pas en vertu du droit de retour legal (lequel ne 
pent dtre exerc6 dans la succeKsion des enfants 
du donataire, decodes sans posterite, Chabot, 
art. 747, No. 12) ; mais en vertu de la dite sti- 



pulation de propres, et Taction devrait Stre ren- 
voyee. 

Si cette succession, ouverte depuis notre 
Code, doit 6tre r^glee par les principes de Tan- 
cien droit le d6fendeur devrait encore Stre ab- 
sous. 

Si au contraire cette succession doit Stre r^-- 
g]6e par les dispositions de notre Code, le d^feu- 
deur n'a aucun droit k ces biens. C'est la m&rc 
et les fr^res et soeurs de la defunte HosanoA 
Lepine qui doivent recneillir sa succession, et 
le demandeur qui est aux droits de la mire de- 
vra reussir. 

La question est done de savoir si cette suc- 
cession doit dtre regime suivant les regies de 
notre ancien droit ou d'aprds les dispositions nou- 
velles de notre Code : pour resoudre cette ques- 
tion il s'agit d'interpr^ter Tart. 2613. 

Les lois en force, dit cet article, lors de la 
mise en force de ce Code, sont abrogees dans 
les cas : (et on enumere les cas.) '< Sauf tou- 
" jours qu'en ce qui conceme les transactions, 
« mati^res ct choses ant^rieures k la mise en 
<< force de ce Code, et auzquelles on ne pourrait 
'< eu appliquer les dispositions saru leur donner 
" un effet relroactif, les dispositions de la loi qui, 
« sans ce Code, s'appliqueraient h, ces transac- 
<• tions . . . restent en force cts'yappliquent. . .'* 

Done on rcste sous la loi ancienne si en ap- 
pliquant les dispositions du Code <^on leur 
donnc un ejjet rHroacl\f. Mais par centre, et la 
consequence est d'une logique mathematiqoe, 
on tombe sous Tempire du Code si en en appli- 
quant les dispositions on ne leur donne pas un 
effti rftroacttjy 

En d'autrcK termcs, mais d'une maniire moins 
claire et moins concise, notre art. 2613, n'est 
que la reproduction de Tart. 2 du C. N. <*La loi 
<< ne dispose que pour I'avenir ; elle n'a point 
" d'effet retroactif." 

Quand dope y a-t-il retroactivity 7 

Lorsqu'on ne pourrait appliquer une loi qu'en 
enlevant h. un citoyen un droit qui est dans son 
duroaine. Cost 1^ ce que la doctrine appello 
un droit acquts. 

1 Laurent No. 163. 

Qu'est-cc done qu'un droit acquis ? 

C'est ici que s'ouvre la discussion que com- 
mencentles divergences d'opinion : <<Le8droita 
acquis, dit Merlin, (Rep. Vo. Eff. r6troact. s. 6, 
§1 No. 6) sont done ceux qui sont entr^s dans 
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notre domaine, et que ne pent plus nous dter 
cdni de qui nous les tenons/' 

« Ajoatez, dit Mailher de Chassat p. 158, No. 
12. que ces choses ne sont reellement entries 
dans notre domaine, que lorsqu'elles peuvent 
devenir I'objet de transactions civiles." 

« Un droit acquis, dit Meyer, Q. transit, p. 17, 
suppose que ce droit est devenu la propri6t6 de 
celui qui I'exerce." 

On entend par droit (uquisj dit Chabot, ceux 
qoi ^taient irrevocablement conf^r6s et d^finiti- 
rement acquis aTant le fait, I'acte ou la loi que 
Ton Tent opposer pour empdcher la pleine et 
tuiikre jouissance de ces droits. Chabot de 
TAliier, Q. Trans. Vo. Dr. acquis, vol. 2 p. 88. 

Le principe qui domine en cette mati^re de la 
retroactirite est que le droit acquis ne pent ja- 
mais prendre naissance par I'effet senl de la loi : 
il fact un fait de Thomme : 

"Les aTantages conc^dds par la loi seule, 
disent Aubry et Ban (Vol. 1 § 30 p. 68), « ne 
"ferment que simples expectatives, tant que 
^ PMnement on U/ait auquel elle en subordonne 
<• Tacquisition ne s'est point realist, et sont 
'^ JQsqoe-U suBceptibles d'etre erdevit par une 
" loi posterieure." 

Les droits qui preunent naissance dans un 
&it de I'homme constituent des droits acquis. 
Tels sont les droits naissant des contrats, des 
qnasi-contrats, des delits et des quasi-d^lits. 

Par contrats, on doit entendre ici, non seule- 
ment les conventions express^ment JormSes en- 
tre Ut partiet : mais encore les dispositions 
Ugales que dans telles circonstances donn^es, 
elles sont legalement prSsum^es avoir adop- 
tees. C'est ce qui a lieu notamment lorsque 
les 6ponx n'ont pas reglees d'une mani^re for- 
melle leurs conventions matrimoniales. C. K. 
art. 1387, C.C.B.C. art. 1270. Chabot, Vo. Dr. 
acquis, vol. 2, p. 90. 1 Aubry k Ran 1. cit. p. 70. 
1 Lanrent, So. 210. 

Mais il faut remarquer, pour I'exacte applica- 
tion de ce principe, que c'est toujours a la 
qnesiion de savoir si la loi s'applique comme 
^01 on comme eorUrat qu'il faut s'attacher. 

1 Hailherde Chassat, p. 165, No. 3. 

Mais poor qu'il y ait convention taeite basee 
sar lintenticn probable des parties qui con- 
^fXJtent, il faut des personnea existantes capa- 
ble de contracter, ou de recevoir par donation, 
oa par testament ou par succession. 



Ainsi, le douaire ou les gains de survie 6ta- 
blis en faveur de la veuve ou du survivant des 
epoux, par la coutume ou par la loi en vigueur 
lors de leur mariage, continueraient de subsis- 
ter, malgr6 la survenance d'une loi nouvelle qui 
ne contiendrait plus de dispositions de cette 
nature, parce qu'il y a eu convention taeite entre 
les 6poux, laquelle a constitu6 un droit acquis. 
1 Aubry & Rau, §30 p. 71. Merl. Vo. gains de 
survie § 7. 1 Laurent, No. 212. 

C'est done en nous assurant constamment, dit 
Mailher de Chassat, (vol. 1 p. l73 No. 7) que 
les dispositions de la loi sunt converties en con- 
trat taeite par les parties, que nous sommes s&rs 
de trouver Us droits acquis auxquels ne pent 
porter atteinte la loi posterieure ; et c'est ce 
principe qui nous aidera t\ r^stTudre la question 
de savoir si le " raisonnement qui vient d'dtre 
^< employ^ relativement au douaire ou aux autres 
" gains de survie de Pun des dpoux, dans Phy- 
" poth^se prec6dente, est applicable au douaire 
<< des enfants. II est evident que non ; et quelle 
« en est la principale raison ? C'est qu'il n'ex- 
^* iste pas, et ne pent pas m^me exister de droits 
" acquis h leur egard : le contrat twite ne pouvant 
<< pas Stre suppose de la part d'enfants qui n'ex- 
'< isteut pas. Telle obt I'opinioD de Merlin rap- 
« port^e ainsi en forme de r6sum6 par Chabot, 
" Q. trans. Vo. Douaire Coutum. vol. 2 p. 
*< Les deux arrets invoqu^s par les defend eurs; 
« disait Mr. Merlin, dans ses conclusions, out 
« bien d^cid^ que, pour les 6poux entre euxj les 
" tions statutaires avaient la mSme force que les 
" dons conventionnels, mais ce principe n'est 
<' pas applicable aux enfants, parce qu'on ne 
<* pent pas dire qu'il y ait eu, relativement k 
" eux, lors du mariage du p6re et de la m6rey 
(< convention tadte, puisqu'ils n'existaient pas." 
V. Chabot, Vo. Douaire des enfants. 

C'est d'apr^s les memes principes que Ton a 
decid6 sous le C. Nap. la question de savoir si 
les droits de masculinity et de primogeniture 
et les droits de retour successif devaient Stre 
regies par la loi ancienne ou la nouvelle. C'est 
une maxime certaine en legislation que toute 
succession ab intestat doit Stre rSgie par la loi 
existante au moment oil elle s'est ouverte. II 
en resulte que les m&les et les ain6s qui avaient 
autrefois certains droits de primogeniture et de 
masculinite ne peuveot plus les r^clamer si la 
succession s'est ouverte sous I'empire du Code, 
puisque la loi (C. N.art. 732 et C.C.B.C. art. 
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699) ne considire ni la nature ni I'origine des 
biens pour en r^gler la saccession. Cependant 
si ant^rieurement an Code, il y avait en des 
contrats qui euBsent ligalemetU conihth k des 
m&les on k des ain^s le droit irrevocable de re- 
caeillir certaines esp^ces de biens dans des suc- 
cessions hk 6cheoir, ces contrats derraient pro- 
dulre leurs e£fete, lors mSme que ces successions 
ne s'ouvriraient que sous I'empire du Code, 
pourvu tUanmoins que les mAles et Us aifi/tqui 
auraient 6t6 avaniagU^ eussent tiipuU personnel' 
lement ou par /ond^s de pouvotr, dans les actes^ 
pour accepter les avantages d eux cw\firit. Cbo^ 
bot, Yo. Droits de Masculin. et de primogeni- 
ture, 2 p. 94. Ce qui aurait lieu dans les cas oil 
les parties arantag^es n'acceptant pas person- 
nellement pourrai^nt £tre representees par leurs 
pdres ou ascendants suivaot les arts. 303 et 889 
de notre Code. 

Mais si le droit avait kXk conikxk g^neralement 
& tous les m&les ou ^ tous les ain^s, ncs ou & 
naitre, pour dtre transmis h6r6ditairement de 
mAles en m&les ou d'aines en aines, ce qui se- 
rait une veritable substitution fidei-commissaire 
qui a k\Jk annuUe par les lois nouvelles (il en 
serait autrement sous notre Code s'il y avait 
substitution, car elle est permise, mais dans la 
pr^sente cause on ne eaurait pr6tendre et on n'a 
pas pr6tendu qu41 y a substitution) ; ou si les 
m&les ou les ain^s au profit desquels le droit 
aurait kik constitue tCavaieni pae ttipuU dam le 
contratf pour en accepter valablement la donation ; 
dans tous les cas enfin oil il n'y aurait pas eu 
eonverUion espreeae et irrevocable avee lea donataires 
eux^^memesj comme le droit ne pourrait Stre re- 
pute eonventionnel, et ne serait exigible qu'en 
vertu de la disposition de la coutumc, il est 
certain qu'il n'y aurait pas lieu de I'exercer dans 
une succession ouverte sous I'empire du Code. 
Cbabot, loc. cit. p. 95. Et il cite un arr^t de 

cour de cassation qui a consacre cette doctrine. 
Cet arrSt a etd rendu sur le rdquisitoire de Mer- 
lin, alors proc.-g6n6ral. II s'agissait de la sti- 
pulation de transmission des droits h un bail 
emphyt^otique aux heritiers m&les du preneur 
et du droit de retour au bailleur. 

II y a, dit Merlin, une grande di£ference entre 
le droit du bailleur au retour des biens, et le 
droit des descendants m&les du preneur k la 
succession de ces m^mes biens. 

Le droit du bailleur au retour de ces biens 
est fond6 sur un contrat dans lequel il a 6te 
partie, et ce contrat ne pent §tre viol6 ni alt^r^ 
& son prejudice. 

Le droit des descendants m&les du preneur & 



la succession de ces mdmes biens, n'est qa'nne 
expectative, qu'une esp^rance, qui ee sont azi6an- 
ties lors de la promulgation du Code ; en d'au- 
tres iermes, lis n'avaient pas de droits aeqvU. 
Car ni les descendants m&les ni leur anteor 
n'ont 6te parties dans le contrat de ball empfay- 
ttotique : ce contrat n'a ktk pass^ qu'entre le 
bailleur et le preneur ; il n'a done pas donn^ 
plus de droits aux descendants m&les que n^en a 
donnf aux parents colUiUraux d^une femme marine 
sous Vempire des aneunnes lois^ la clause par la- 
quelle en se mariant, celle-ci a stipold une 
somme d'argent, propre aux siens de son e^ki et 
ligne ; et de mfime que, nonobstant cette clause, 
la somme ainsi stipuliSe propre, serait dans one 
succession qui s'ouvrirait aujourd'hui, d6£§r6e k 
Tb^ritier dlsign^ par le Code Civil, de m6me 
aussi c'est k tous les heritiers en g^n^ral da 
preneur d^6d6 depuis le Code que doivent ap- 
partenir les biens concMes en emphyttose k 
leur alieul commun. 

Cbabot, loc. cit. p. 102 et 103. Et le ni£me 
Cbabot, Vo. Propres, § 2, pose carr^ment la 
question qui nous est soumise en cette cause : 
<< Les propres eonventionnels, c'est-&-dire les biens- 
« meubles, auxquels on avait attribu^ la quality 
" de propres, par des conventions particuli^res, 
'< ont-ils conserve cette nature dans les succes- 
^ sions ouvertes sous I'empire du Code,, oa doi- 
'< vent-ils £tre 6galement partag6s, comme tous 
'< les autres biens, entre les heritiers appel^s par 
^ les dispositions du Code ? " 

Et il re pond negativement k la premiere par- 
tie de la question, et comme consequence affir- 
mativement & la seconde. 

C'est d'apr^s les m^mes principes que Pon a 
d6cid6 la question du droit de retour, et I'oii 
distinguait entre le retour 16gal et le retour 
conventionnel : dans le premier cas, le droit de 
retour ctait r6gle d'apr^s la loi existante lors de 
son ou vertu re; dans le second cas, savoir dans 
le cas de stipulation de retour, c'^tait d'aprds la 
loi existante lors de sa constitution. 

En effet, d'upr6s notre droit coutumier, le re- 
tour legal n'etait qu'un droit successif, et si ce 
droit s'ouvrait sous Pempire du C. N. il n 'avait 
plus d'efifet, et les h6ritiers indiqu^s par ce Code 
recueillaient les biens donn6s et non le dona- 
te ur. 

II en 6tait autrement dans les pays de droit 
ecrit dans lesquels le retour l^gal ne consti- 
tuait pas un droit successif, mais un droit de 
revocation, et avait le me me effet que le retour 
conventionn '1. Et dans ce dernier cas, c'est la 
loi du temps oil H stipulation a eu lieu qui en 
r^gle les effets parce qu'elle coDstitue alors un 
droit acquis. 3 Cbabot, Vo. Retour, § 2, 3, 4, 6, 
7, 8, 9 et 10. Merlin, Rep. Vo. Retour, s. 2, § 2, 
art. 3, No. 8. 1 Mailher de Cbassat, p. 403 et 
404. 

Le jugement, qui a donne gain de cause au 
demandeur, doit done etre confirme. 

Judgment confirmed. 
Robidoux for plaintiff. 
Doutre ^ Co. for defendant. 
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OUR SUPREME COURT, 

Judicial organization has always been a 
soorce of disquiet in Lower Canada. Two 
caases have contributed to this. In the first 
place the mixed population has given rise to 
different views on the subject. The French 
mind, more given to logical system, seeks to 
obtain the nearest possible approach to truth, 
by referring legal disputes to the arbitrament 
of a number of specially trained judges ; while 
the English mind hopes to attain the same end 
by dividing the scientific from the unscientifiu 
part of the matter, leaving the former to be 
decided by one or three judges, and the latter 
by persons totally unskilled in legal techni- 
calities. To a French jurist a court of five or 
dx judges ia scarcely imposing, to an Elnglish- 
man a court of four judges is suggestivo of a 
committee. There may be exaggeration in 
both views ; but it is not the object here to 
consider their respective merits. The dififer- 
enoe is only referred to as one of the causes of 
our extreme sensibility about judicial systems. 
The second cause is more substantial. Lower 
Canada has never had a satisfactory final appeal. 
This seems a very terrible thing to say, but it 
must be followed by what is still more terrible, 
and that is, that it never can have one that will 
he perfectly satisfactory. The Privy Council 
appeal was and is a political necessity ; and, 
as such, its decisions have been received with a 
certain kind of deference, greater perhaps than 
their intrinsic merits deserved. It is, in form 
at least, the decision of the Sovereign, on the 
advice of the first lawyers in England, and 
people readily believed that, though lacking a 
technical knowledge of the civil law, as pre- 
served in the French system, the Lyndhursts, 
St Leonards and Wensleydalcs could hardly 
make any very serious mistake. The old 
judicial committee had then something more 
than prettige to make up for its very obvious 
defect. The alteration in its composition, by 
the appointment of paid councillors, has, at 
aoy late^ destroyed its presti^. It would be 



invidious to carry the comparison further. It 
would also be unnecessary, for the present 
composition of the judicial committee was de- 
voted to destruction from its birth. As the 
paid councillors die oflf, or retire, their duties 
are to be performed by Lords of Appeal in 
Ordinary, so that, sooner or later, we shall have 
an appeal, not inferior in quality, whatever 
that may be, to that accorded to litigants in 
the British Isles. It would remove a grievance, 
perhaps more theoretical than real, if all the 
judicial functionaries in the colonies were not 
expressly declared to be ineligible as Lords 
Oidinary. Might not the accident of distance 
be considered protection sufiicient against the 
inroad of a single barbariau 7 However, it is 
very hard for those, whose highest apprecia- 
tions of legal literature are formed from reading 
Blackstone's commentaries, to believe we know 
any law at all : but then we are becoming a 
power in the state. It is only fair to the pre- 
sent judicial committee to add, th'it their dili- 
gence is indisputable, and that their opinions 
indicate care, and are readable, even when 
they are not sound. 

Another great objection to the appeal to the 
Privy Council is its expense. Between the 
suitor and justice, lies open the insatiable maw 
of the English attorney, who bears very much 
the same proportion to the timid and conscien- 
tious gentleman who leads us through the 
labyrinths of legal proceedings here, as the man- 
eater of the jungle does to the domestic cat. 
To the objection of expense there is an answer 
of some practical weight: that costs discourage 
litigation, and that there is no other way of pre- 
venting the appeal courts from being clogged 
with cases than the wholesome terror of the 
taxing-master. This may be true, and appli- 
cable to some extent ; but to a rich man or 
a powerful company, the fear of ruinous 
litigation frequently serves as a means of ex- 
torting from an indigent adversary a settlement 
which is not just, and, in any case, the costs of 
appeal to the Privy Council are so enormous as 
to be almost a denial of justice. 

It was this question of expense that really 
created the Supreme Court. With all the 
constitutional difficulties before us, it seemed 
necessary to have an oracle nearer to us than 
Downing street, and one that would open its 
lips at a reasonable rate. Seeming necessities 
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are not always real ones, and the wise house- 
keeper only increases her establishment, as the 
judges decide, << after mature deliberation." 
We did not act as prudent hou^e-keepers, 
when we saddled our establishment with the 
cost of the Supreme Court. To tht^ Province 
of Quebec it is open to the same sort of objec- 
tion as the Privy Council. Two- thirds of its 
members are as laymen when dealing with our 
civil law. A recent case in Ontario shows 
that the minority is not a protection for the 
special law of its Province. In McKay v. 
Crysletf 3 Hupreme Court Rep. 436, six judges 
of the Ontario courts, and the two repres'inta- 
tives of the Ontario legal world in the iSupreme 
Court, opined in vain against the votes of two 
judges from Quebec and of one from New 
Brunswick. This decision, it is true, marks 
the courage and honesty of the three; but 
the honesty partakes a little of the sort 
the cynic has styled in his own disagree- 
able way. Taken in the lump it is hardly less 
satisfactory than the concurrence under the 
deprecatory formulary of : « I understand that 
by the law of the Province of ." 

The dissatisfaction of Ontario and Quebec 
has manifested itself with considerable violence, 
and some reason. There is probably also a 
little prejudice to dilute the reason. A new 
court has to make its reputation. Eager for 
distinction, and untrammelled by any juris- 
prudence of its own, its action is apt to be 
volcanic. Time cures the prejudice of the bar, 
and experience tames the enterprising spirit 
of the court. But while all these different 
causes of dissatisfaction are in full force, we 
must expect angry denunciation, and we must 
be prepared not to be swept away by it. Mr. 
Qirouard's bill is a well-intentioned suggestion 
to do away with some of the objections to the 
Court. It has, however, a great fault. The 
line of demarcation he proposes for the juris- 
diction of the Court is extremely uncertain. 
Again, it deprives the country of the whole value 
of a general Court of Appeal, save for criminal 
cases, constitutional questions, and the de- 
cision of contested Dominion elections, and it 
maintains all the expense of the Court. Surely, 
if we want a central court for no other purpose 
than to give uniformity of decision to such a 
trifling number of cases, some other expedient 
could be devised for their adjudication, than 



having six judges at seven thousand dollars a 
year. 

The cstablishmentof the Court was premature, 
and the selection of its members by many is 
considered unfortui>Ate ; but it would scarcely 
be an exhibition of political wisdom to abolish 
the Court, or to destroy its jurisdiction over 
the civil law of ttie Province, until it is made 
perfectly clear that it &ils to perform its 
functions. This can only be decided by a fair 
trial. That is to say, by the consideration of 
the arguments in support of its judgments 
during a considerable time. If tlicy are mani- 
festly better than those of the Courts from 
which the appeals lie, the count of noses, even 
judicial, does not signify much : if the argu- 
ments of the judges are not gooti, their higher 
salaries and tcarlet robes will not give, their 
dicta authority, or preserve the Court from 
destruction. It is too late for abstract reason* 
ing as to whether such a court ought, or ought 
not to be. It exists, and the test must now be 
results. The judges have a right to bo so 
judged, but they must make up their minds to 
be ready for this issue. There is one way 
members of Parliament can help the Court, and 
it is by showing the government that the nomi- 
nations to so high an office are not to be used 
to get out of a political difficulty, or to serve 

partv and family jobs. 

K. 



AMALQAMATION OF FRENCH AND 

ENGLli^H SYSTEMS OF LEGAL 

PROCEDURE. 

In the Province of Quebec there has been, 
especially since confederation, a growing sense 
of detideratum of something of the kind ; but, 
from causes incidental to her position as one of 
isolation in the matter of internal law, vis., civil 
law, and legal procedure, and from the rather 
pronounced — exempli gratify Mr. Blake*s speech 
in the House the other day, on the relative 
merits of the English and French systems of 
law in general — rather pronounced, we say, 
contempt of Quebec law, its judges, bar, and 
every branch of its administration, the initiative 
in that direction has yet to be taken. Each 
bar is, of course, naturally wedded to its system ; 
but, at the same time, it is conceded on all 
hands, that there are fi&ults and defects in all 
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the 87«iem8 of legal procedure throaghout our 
Donunion, somewhat varied in this regard. 
We do not propose, at present, to discuss the 
qoestion, for the subject is large, and the points 
maltitudinous, but our attention has just been 
called to it by the following official report of 
such a work having just been done by a 
fellow Canadian, a member of the Quebec Bar, 
Chiel Justice Armstrong, who holds the 
singularhonor of two Chief Justiceships, via., of 
St Lucia, and oi Tobago, Islands in the West 
Indies, under two different systems of law, viz., 
the former nnder old French law, as at date of 
surrender (1803), and the latter under the law 
of England, each as amended and supplemented 
by special imperial legislation. His Honor had, 
M ancilUiy to his Civil Code, which is based 
principally on that of Quebec, and embodies as 
fully as possible the commercial law of England, 
undertaken to frame a Code of cSvil Procedure 
for the Island. Having an essentially English 
Bar to contend with in the work, and a marked- 
ly insular Attorney General to battle with, 
the task has been evidently one of special 
difficulty, requiring an eliminating alembic 
faculty of the judicial mind, which does honor 
to the school {French Canada) where trained. 
The report runs thus, as we find it in the 
Colonial Blue Book for 1878-9, but really also 
for 1880, (C. 2730.) 

The Governor of 8t. Lucia reports : "The 
" Code of Civil Procedure referred to in the last 
^ named Ordinance has been prepared by Chidf 
^ Justice Armstrong, and is a work of much 
" labor and thought. It is the sister Code to 
'' the * Civil Code of St. Lucia,' which came 
*" into force on 20th October, 1879, and will, 
^ when it comes into operation, make that 
^ measure complete. This valuable Civil Code 
" has placed the law of the Colony in civil 
^ matters on a true and solid foundatton, and 
" has for ever set at rest the conflict of French 
" and English law. It is a clear, concise and 
'^comprehensive work, and has received the 
'^ unqualified approval of Her Majesty's Govern- 
"ment." Sir Michael Hicks-Beach (then 
Secretary of State for the Colonies,) in convey- 
ing Her Majesty's gracious approval of the Code, 
added : ^ And I have to express my congratu- 
" lation to the Colony of St. Lucia upon the 
" achierement of so important a work.^ 
We have seen the Civil Code in question, and 



have read it sufficiently to seize its chief modifi- 
cations. They are numerous, and would on 
some points be an improvement even to ours. 
The other work, technical, and involving 
difficulties, pniblems hitherto unsolved, we 
have had some inkling of, and it, certainly, is the 
more difficult of the two. Not having seen it 
since its completion we cannot, of coarse, pass 
on it, but shall do so as soon as we can. 

M. M. 



SLANDER, 

In Vol. 3 of this journal, p. 67, reference was 
made to the case of Simmons ^ Mitchell, which 
had excited much interest in the West India 
Islands, and in which judgment had been ren- 
dered by the highest Court of the Windward 
Islands. That case was taken to the Privy 
Council, and on the 26th of November last, 
judgment was rendered dismissing the appeal. 
The Judicial Committee thereby affirmed the 
propositions ot law stated by Chief Justice 
Armstrong (formerly of the bar of Quebec.) 
The principal question was whether the ex- 
pressions used by Mitchell, being words of 
mere suspicion, were a,ctionaX>\e per se. Chief 
Justice Armstrong held, first, that the words 
were not actionable per »e ; and, secondly, that 
a witness could not be heard to attach a mean- 
ing to words which were not ambiguous, unless 
a foundation were laid to show the animus of 
the speaker. The judgment of the Privy Coun- 
cil sustained this view, in opposition to the 
opinions of the Chief Justice of Barbadoes and 
the Chief Justice of St. Vincent, formerly bar- 
risters of the Middle Temple, and this, too, on a 
question more especially governed by the law 
of England. 



THE LATE MR. L. CVSHINO. 
Among the younger members of tho pro- 
fession in Montreal, death could hardly have 
selected one who will be more keenly regretted 
that Mr. Lemuel Cushing, LL.D., who passed 
away on the Ist instant, at the early age of 39. 
Mr. Cushing was admitted to practice at the bar 
in 1865. For some time he represented Argen- 
teuil in the House of Commons, but^ with 
others, lost his seat by the operation of a new 
and stringent law on the subject of elections. 
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The deceased was a yoang man of liberal cul- 
ture and considerable abilities, and had at- 
tained a respectable position at the bar. Per- 
sonal Ij, he was a gentleman of high and es- 
timable character, and enjoyed the warm regard 
and affection of a large circle of friends. We 
mourn with them the premature interruption of 
a career of activity and usefulness. 



NOTES OF C 



COURT OP QUEEN'S BENCH. 

MoNTBiAL, Feb. 2, 1881. 

DoRioN, C. J., Honk, Bambat, Cross, Baby, JJ. 

Evans et al. (plffs. below), Appellants, and 
MoLba et al. (dfts. below). Respondents. 

Prineipal and Agent — Commiuion AgenU whone 
principals resided abroad held personally liable 
on contract signed by them in their own name, 
though the contract showed their quality of 
Commission Agents, and it was known to the 
other party that they were selling goods to 
arrive from foreign principals. 

The appeal was from a judgment of the Su- 
perior Court, Montreal, Johnson, J., Oct. 31, 
1879, dismissing the action of the appellants. 
(See 2 Legal News, p. 370). 

The action was by coal merchants, claiming 
damages because coal which they had purchased 
from the respondents had not been delivered to 
them. 

In July, 1878, the respondents, J. k R. Mc- 
Lea, offered a quantity of coal for sale to the 
appellants, and, after some negociation, a con- 
tract was entered into, dated Montreal, July 15, 
1878, by which the respondents declared to have 
sold to Evans Brothers, the appellants, a cargo 
of Welsh anthracite coal, to consist of about 
600 tons. It was proved that the appellants 
knew that the rcRpondents were to got the coal 
from parti CK in Wales, and that it was to be 
shipped from there. Delivery was not made, 
and hence the action. 

The defence to the suit was that the coal had 
been shipped, but the vessel had to put back, 
and it was impossible to deliver the coal as 
agreed. It was also pleaded that the respon- 
dents wore commission agents, and were well 
known as such to the appellants ; that they did 



not transact with appellants on their own ac- 
count, but as agents for Richards k Co., of Swan- 
sea, Wales, and that they were not at the time 
of the contract in possession ot the goods sold. 

The following is a copy of the contract : — 

*' Cable Address, McLea. 

John B. MoLea. Robert P. MeLea. 

** J. * R. HeLea, 

'* CommiuioD MerohaotB and Ship Agents* 

** Montreal, 15 Joly 1878- 
*' We have this day sold to Mesirs. Evans Bros* of 
Montreal, a oargo of Welsh Anthraeite Coals to con- 
sist of about 60O tons and to be shipped by sailinir vessel, 
quality to be equal to their former pnrohases from as. 
Terms of sale, net cash on delivery* If parehasers 
wish to Rive a note at 3 or 4 mos. in pi^nnent of said 
cargo, we agree to take same providing interest be 
added at 7 o/o per annum. Price of Coals to be four 
dollars per ton of 2,240 lbs* 

"J. a R. McLEA.** 

Judgment was given in favor of the respon- 
dents in the (^ourt below, the grounds being as 
follows : — 

<< Considering that it is pleaded by the de- 
fendants in substance that the said contract was 
not one that could bind the defendants person- 
ally, nor therefore render them personally liable 
to damages for not performing it, but that the 
real parties to the said contract were the plain- 
tiffs on one side, and Richards k Company, of 
Swansea in Wales, on the other, who were per- 
fectly well known to plaintiffs as the parties 
they contracted with as pcincipals, the defen- 
dants being their mere agents and mandatairtSy 
and disclosing the name of their principals ; 

« Considering that the evidence in this case 
establishes in every respect the pretensions of 
the defendants, and that in the contract in ques- 
tion they were mere mandataires and not factors, 
not having possession of the thing sold, and 
that the case is to be governed by Article 1715, 
and not by article 1 738 of the Civil Code, doth 
dismiss plaintiffs' action with costs.'* 

DoRioN, C.J., with reference to the case of 
Crane ^ Nolan (19 L.CJ. 309), which had been 
cited in su])port of the judgment of the Conrt 
below, said the two cases were quite different. 
In the latter case the name of the principal was 
declared in the contract, and the agents signed 
as " commission agents *' to show that they did 
not intend to bind themselves personally. In 
the present case the contract was signed in the 
name of J. k R. McLea, without disclosing any 
principal at all. The respondents must be held 
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personally, and the damages were proved. The 
judgment would he reversed, and the action 
maintained for $600 damages. 

The judgment is recorded as follows : 

" Considering that on the 15th of July, 1878, 
the respondents sold to the appellants a cargo 
of Welsh Anthracite coal, to consist of about 
600 tons, to be shipped by sailing vessel, at the 
price oi $4 per ton of 2,240 lbs ; 

** And considering that, according to the un- 
derstanding between the parties, the said coal 
was to be delivered on or about the 1st day of 
September, 1878; 

(^ And considering that the said respondents 
have fiftiled to deliver the said coal as per agree- 
ment, although requested so to do, and that the 
appellants have thereby suffered damages to the 
extent of at least $1 per ton ; 

''And considering that there is error in the 
jodgment rendered by the Superior Court at 
Montreal on the Slst of October, 1879 ; 

** This Court doth reverse the said judgment 
of the 31st of October, 1879, and proceeding to 
render the judgment which the said Superior 
Court should have rendered, doth condemn the 
respondents to pay to the appellants the sum 
of $600 of damages, with interest from this date, 
and the costs,'' kc. 

Judgment reversed. 

J. A. A. Belle for Appellants. 

/.. A'. Bef^amin for Bespondents. 



COURT OF QUEEN'S BENCH. 

MOMTRBAL, Nov. 17, 1680. 

DoaioN, C. J.. Monk, Ramsat, Cross, Baby, J J. 

Peoyost es qua], (oppt. below), Appellant, k 
BouRooif, (contestant below), Responcjent. 

Correction of error in judgment — Costs. 

By an opposition two of the three horses 
seised were claimed by appellant. Bourdon, 
the respondent, contested the opposition as to 
one of the animals claimed by the opposition. 
The judgment of the Superior Court, by error, 
diimiaed the opposition altogether. The op- 
poeant appealed, contending that the opposition 
should have been maintaine<l altogether, but in 
uiy case the clerical error in the judgment 
•honld be corrected. 

In appeal the error was corrected, and each 
party was condemned to pay his own costs on 



the appeal, the respondent not having desisted 
promptly from the part of the judgment which 
was in excess of his claim. 

Judgment reformed. 

LaeoiU i Olobensky for Appellant. 

PrSvott j* Prffontoine for Respondent 



COURT OF REVIEW. 

Montrbal, Feb. 28, 1881. 
Torranor, Rain villi, JiTTfi, J J. 

Cartrr v. Ford et al. 
Sureties in appeal — Tender — Cotts. 

Appeal from judgment (reported in 3 LegAl 
News, p. 412), rendered by the Superior Court, 
Montreal, Johnson, J , Dec. 15, 1880. 

ToRRAMCi, J. The question here is one of 
costs only. The defendants being sureties in 
appeal, and liable for costs under their bond, 
on the 30th August, 1880, made a tender " on 
'< condition that if the judgment rendered in 
" the said matter be reversed, the money will 
" be returned to them who now pay as Molson's 
« sureties." An action was immediately taken 
out and the defendants pleaded an uncondi- 
tional tender, and made an unconditional con- 
signation of the money with their plea. The 
Court has condemned them to pay the costs of 
the action, and of this they complain. They 
had no right to attach a condition to the tender. 
1 Pigeau, p. 434, and J. Palais, A. D. 1880, p. 
725. Moreover this condemnation to costs was 
in the discretion of the Court, and we should 
not) in the present case, interfere with this dis- 
cretion. Judgment confirmed. 

S. Bethuncj Q,C., for plaintiff. 

£. Sarnardj for defendants. 



SUPERIOR COURT. 

MoNTRiAL, Feb. 24, 1881. 

B^ore Torranor, J. 

Armstuono v. Thr Northsrn Inbcranci Co. 

Fire Inmrance — Claim not made within delay tti" 
pulated by the policy. 

The demand was to recover, under a fire 
policy, for loss by fire. 

The defendant pleaded a number of pleas. 
1. That the plaintiff who claimed for her ab- 
sentee husband, the owner of the property, had 
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no quality to claim. 2. That E. H. Bell, the 
party insured, had no insurable interest. 3. 
That it was a condition of the policy that 
unless the claim were made within three 
months after the fire, all benefit under the 
policy should be forfeited ; that no claim was 
made within three months. 4. That an irregular, 
illegal claim made by plaintiff within twenty 
days after the fire was immediately rejected, 
and no action was taken within twelve months, 
and it was a condition that unless an action 
was taken within three months after rejection 
the claim should be forfeited. 5. That the 
claim was fraudulent. 

Torrance, J. The court overrules the first 
and second and fifth pleas, but finds the third 
and fourth sustained by the evidence. The 
eleventh condition of the policy has not been 
complied with, and no waiver by the Company 
has been proved. 

Action dismissed. 

S. PagnuelOy Q.C.^ for plaintiff. 

IVftiholme ^Taylor for defendant. 



SUPERIOR COURT. 

Montreal, Feb. 24, 1881. 
Before Torrance, J. 
Court es qual. v. Waddbll. 
CalU on shares — Director — Informality — Waiver. 

The plaintiff sought to recover from Mr. 
Waddell the sum of $7,500, being the balance 
due on his subscription of 50 preferential shares 
in the Mechanics' Bank, including double 
liability. Since the action the defendant had 
paid $2,500, reducing the claim to $5,000. 

Mr. Waddell pleaded that by 39 V., c. 42, s. 
2, a by-law had to be passed authorising the 
issue of the preferential stock, and that no such 
by-law was passed; and the Act could only 
have effect on acceptance by shareholders by 
resolution passed at a special general meeting 
of shareholders called for the purpose, and con- 
curred in by at least two-thirds of the holders 
of paid-up stock present, and no such meeting 
was called or held. That no by-law by a 
qualified board of directors was ever passed 
authorizing the issue of the said stock ; that 
at the date of said pretended issue, Charles J. 
Brydges, Walter Shanly, John Atkinson, Charles 
Garth and John Macdonald were Directors, and 



Brydges, Shanly and Macdonald were not 
qualified, and any act by them was illegal. 
Moreover, that defendant was not liable for the 
additional calls pretended to be due under the 
double liability clauses of the Banking Act. 

The plaintiff answered the pleas by alleging 
that Mr. Waddell had waived any irregularities 
which might have existed in the issue of the 
stock by paying the balance of original subscrip- 
tion since the institution of the action, and by 
acting as Director on such stock and holding 
himself out to the public as such Director. 

Torrance, J. The foots of this case are 
simple. Mr. Waddell subscribed for 50 shares 
of the preferential stock of this institution and 
has paid it all. He has acted as director thereof 
for years. He drew a dividend on the stock. 
The ingenuity of his counsel has suggested the 
absence of a by-law by the shareholders, and 
the invalidity of the proceedings of the directors, 
owing to two of them not being properly qna- 
lificd. The objection does not come with a 
good g^ce from one of the directors. The 
question here is his double liability as a share- 
holder. If he is not a shareholder of this pre- 
ferential stock, he is an ordinary partner liable 
to the extent of his estate. This would be a 
much more serious alternative. The pleas are 
overruled, and judgment will be entered up for 
the balance unpaid. 

Maclaren j* Leet for plaintiff. 

L, N. Bef^amin for defendant. 



• SUPERIOR COURT. 

Montreal, Feb. 24, 1881. 
Before Torrance, J. 
MoNiohols es qual. v. Canada Odarantbb Co. 
Ofieial astignee — Surety — Liability of surety /or 
d^ault inofficial assignee acting under appoint- 
ment of creditors. 

The demand was against the defendant as 
surety for the late Alphonse Doutre for the due 
performance, fulfilment, and discharge of the 
duties appertaining to the oflice on employment 
of an official assignee for the electoral district 
of Montreal. 

The declaration alleged the insolvency of one 
George L. Perry, and the api>ointment of Doutre 
as official assignee to the estate, and Doutre 
took possession on the 11th April, 1876, and 
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died on the 15th May, 1879 ; that plaintiff was 
then appointed assignee, and the sum of $364.42 
was found to be due to the estate of Hughes by 
Doutre. 

The defendant pleaded that at the time when 
DoQtre became indebted in the sum claimed from' 
the surety, he was not acting in the character 
of an ofScial assignee, or as an employee of the 
(*rown or public officer, in which capacity only 
the defendants by their bond became respon- 
sible for bis acts. That on the 9th of May, 
1876, Doutre was appointed assignee for the 
creditors, and thereby ceased to act as an official 
assignee, and from that date the surety became 
fn^ from any liability for the future as to any 
iicts or defiaults of Doutre subsequent to that 
date. 

ToRRAHCB, J. It is admitted that the indebt- 
edness of Doutre arose after the 9th May, 1876, 
that is, after his appointment as creditors' 
aiwignce. In f^elUU et al. v. Letoumeuz, Mr. 
Justice Johnson has already held (3 Legal 
News, pp. 207-8,) that the bond covered the 
de&ults of the official assignee when acting 
as assignee o\ the creditors. On the other 
hand it has been held by Chief Justice 
Hagarty that the bond did not cover de- 
fciults of the creditors' assignee. The ordinary 
nile is that the obligation of the surety is 
ftrietitsinU juris, et non extenditur de persona ad 
}*rsonam. If the case came up for the first time, 
the Court might possibly apply these rules in 
the present case, but the only reported judg- 
ment is that of Mr. Justice Johnson in this 
Court, and I deem it right to follow the case of 
DtluU et al. v. Letourneux until reversed by a 
higher court. 

Judgment for plaintiff. 
5- i L. Laflamme for plaintiff. 
J. C. HaUon for defendants. 



SUPERIOR COURT. 

MoNTMAL, Feb. 24, 1881. 

Be/ore Torraiigb, J. 

Tbbnholm v. Mills. 

Damage*^ Dogs killed while trespassing, 

ToBEAjiCB, J. This was an action of daoiages 
l)y a farmer against his neighbor : Ist, for hav- 
ing shot a dog of his in August, 1879 ; 2nd, for 



having shot another dog of his in June, 1880 ; 
and 3rd, for having fired shots into his building. 
The defendant pleads justification in part, tend- 
ers $5 as the value of one dog, and denies the 
rest of the claim, which is for $20. 

The question is one purely of evidence. The 
Court is of opinion that Mills killed both dogs, 
and though the dogs were trespassers, he was 
wrong in taking the law into his own hands. 
The tender is insufficient. The Court assesses 
the damages as to the first dog at $20 ; as to 
the second dog at $30 ; and other damages, 
namely firing shots into the building at $10, 
making $60 in all. 

Maelaren 3f Leet for plaintiff. 

St. Pierre Jf ScatUan for defendant. 



CIRCUIT COURT. 

MoMTRKAL, Feb. 7, 1881. 

Bejore Cabon, J. 

O'DowD v. Brunbllb. 

Exemptions from seizure — Ball-dress. 

Held, A lady's dress, described in the prochs- 
verbal of seizure as a ball-dress, and admitted to 
be such, is exempt from seizure uuder art. 556, 
C. C. P. " The debtor may select and keep 
from seizure : (2) The ordinary and necessary 
wearing apparel of himself and his family." 

Opposition maintained. 



RECENT ONTARIO DECISIONS. 

fire Insurance- Misrepresentation'lneendiarism, 
— ^Action on a fire policy dated May 21, 1879, 
on ordinary contents of a bam, which was at 
the time of the iosurance empty, and on other 
articles of personal property. In the application 
for the insurance, dated May 13, 1879, plain- 
tiff answered » No " to the question, " Is tht?re 
reason to fear incendiarism, or has any threat 
been made?" At the trial it appeared that 
one M had threatened to beat the plaintiff, and 
the latter, being alarmed, had sent for the 
defendant's agent and had the premises insured, 
that he would not have insured but for his fear 
of M., and that he had sat up and watched for 
a week, and that he believed the premises had 
been set on fire, and that he had admitted this 
to an officer of the defendant's after the fire, 
which occurred Oct 28, 1869. At the time of 
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the fire the bam contained some grain and hay, 
and a threshing machine, for the loss of which 
an action was brought. One of the conditions 
of the policy was, that if the assured << mis- 
represent or omit to communicate any circum- 
stance, which is material to be made known to 
the company in order to enable them to judge 
of the risk," the policy would be avoided. 
Held^ that the plaintiff could not recover, be- 
cause, the insurance having been effected 
solely on account of his fear of M., the answer 
to the above question was untrue. — Campbell v. 
Victoria Mutual Ins. Co,, (Q.B.) 

Breach' of Promise of Marriage. — In an action 
for breach of promise of marriage, the evidence 
showed that the plaintiff who had been seduced 
by the defendant, had told her £&ther that she 
was going to get married to the defendant ; and 
that plaintifi^s fsXhet had said to defendant 
** and you promised to marry her," to which the 
defendant replied, <> I will marry her if it is 
mine." The jury found a verdict for plaintiff, 
with $200 damages. Held, that the admission 
of the defendant, and the statement of the 
plaintiff to her father, her apparent acquiescence, 
coupled with her probable desire under the 
circumstances to bring about a marriage, were 
sufficient evidence to go to the jury, of a 
mutual agreement to marry, though there was 

no actual promise proved on plaintiff's part. 

Fuher v. Oraham, (C.P.) 

Accident Policy — Death from voluntary exposure 
to unnecessary danger. — N., being insured with 
defendants against death by accident, was 
killed by a railway train in the yard of the 

Northern Bail way Company at Toronto, a 

place which it was unlawful for him, not being 
an employee of the Company, to ent«r, and into 
which he had unaccountably driven. He was 
last seen by a witness who watched him, 
driving over and among a network of tracks, 
and who, while he was entangled in a switch 
gate, warned him not to go farther or he would 
be killed, to which deceased made no answer. 
By certain of the conditions of the policy it was 
stipulated that it should not " extend to any 
bodily injury when the death or injury may 
have happened in consequence of voluntary 
exposure to unnecessary danger, hazard or 
perilous adventm-e, or of violating the rules of 
any company, etc., or while engaged in, or in 



consequence of, any unlawful act." Beld, that 
the plaintiff could not recover. — NeiU v. The 
Travellers Insurance Co., (C.P.) 



GENERAL NOTES. 



Mr. T. Boathillier, formerly Sheriff of Montreal, 
died Feb. 2S, aged 85. 

The oldest notary of the Proviooe of Qaebeoi 
Edouard Glackmeyer, U dead. Mr. Glackmeyer wu 
admitted aa a notary in 1815- He is said to have been 
also the oldest justice of the Peace in the District of 
Quebec. 

The Canada Lato Journal says: '*The SS. collar, 
lately worn by Lord Coleridge as Chief Justice of the 
Common Pleas, is said to be the same worn by Lord 
Coke. It may not be amiss hero to mention, for the 
benefit of the unlearned in such matters, that the S S. 
chain, or collar, worn as a distinctive badge of honor by 
the Chiefs of the English courts, is said, aooording to 
some old traditions, to be named from Sanotua Simpli- 
cius, a Christian judge and martyr of the time of Dio- 
cletian. It is usually passed down from retiring or 
deceased 'chief justices to their successors. Lord 
Coleridge, we presume, takes his Common Pleas SS. 
with him to the Queen's Bench." 

An interesting record of the Dartmouth College 
alumni shows that since the institution was chartered 
in 1769, diplomas have been issued to 4,275 youns men. 
Out of the number there has been 1 chief justice of the 
United States Supreme Courti 2 members of the same 
court, 6 cabinet officers, 6 ambassadors of foreign 
courts, 16 senators in Congress, 65 representatives, 20 
chief justices of courts, 163 judges, 23 govemore, 18 
presidents of State senates^ 31 speakers of houses, 27 
United States district attorneys, 4 attorney-generals 
of States, 5 judges of the United Sutes Circuit and 
District Courts, 49 presidents of coUegee, 3 UnieW 
States consuls-general, 1 comptroller and 1 register of 
the treasuiT. 950 ordained ministers of the gospel, 
1J.96 lawyers, 382 physicians, 1 major general, 13 
brigadier generals, 13 colonels. 13 lieutenant colonels, 
12 majora, 2 adjutants, 33 chaplains, 38 captains. It 
appears from the above that more than one fourth of 
the total number of graduates became lawyers. 

BRITISH COLUMBIA. 

Law SociETY.--The following resolution was unani- 
mously passed at a large meeting of the Incorporated 
Iaw Society, hold on the 5th inst. at the Secretary's 
office '.-Resolved, That the Incorporated Law S4K5iety 
of British Columbia desire to express their thanks to 
the Hon. Mr. Walkem for the very able and satisfao- 
tory manner in which he has accomplished the diffi- 
cult undertaking of compiling a new code of Supreme 
Court Procedure, and their appreciation of the im- 
mense amount of labor which, in spite of the wave 
and arduous duties of the Attomey-Geneml, has been 
bestowed upon the Code-a work which will form the 
basis of all future civil practice in the Province.- 
VteUtrus Standard, Feb. 9lk. 
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CRIMINAL SENTENCES. 

A good deal of criticism has followed upon 
Mr. Justice Stephen's sentence of one Henry 
Peny who, having first robbed his victim in a 
rail way carriage, belabored him with a stick 
ontil he wss insensiblCi and then endeavored to 
throw him out upon the line. The complaint 
is not of the sentence itself, but of the lecture 
which accompanied it, which was as follows :^— 

* HeoTf Penr— Yow stand convicted of one of the 
vofft .offences I have had the misfortune to try. 
ETeiythins has been said that could be said for you, 
with the view to the propriety of proper pleading, and 
joa hare no one to blame but yourself for the position 
IB which yow find yonnelf. You obvioasly, beyond 
AltpotBibilityot doubt or question, wickedly premed- 
iutad the outrage which, for a young man in a re- 
fpeetable position, and, I suppose, a decent education 
ii atnioet onparalleled. It is perfectly clear to me, 
sad to every one who heard what Lewis stated, that 
your distinet intention was to stupefy that person by 
the OM of some narcotic, and then to rob him, and, 
when disappointed in the wicked expectation, and 
iK»t being able to do that, you did, to the utmost of 
your force, use a stick with snflScient violence te make 
him insensible4 and it is impossible for me to doubt 
that yon did attempt to drag him to the door of the 
csrriege and throw him out upon the line, whether 
yoo intended to cause his death or not. It may be 
that you had not formed a deliberate premeditated 
iotratioQ to murder him : but it is only too obvious 
that when you did commit that terrible crime and 
were thinking how you could avoid the consequences, 
JOD tried to throw him out of the esnrriage, in order 
that no being might find out that anything had taken 
pisee between you and him. I am willing to believe 
that your charaoter has been a good one ; but in this 
Mnse, like other eriminals, you have had a good 
efaarmeter until yon have been found out. In the act 
of which yon have been found guilty, you pose as the 
inott cowardly, most brutal wretch that ever stood in 
the dock, and the sentence upon you must correspond 
vidi the severity of the crime you have committed, for 
I have a duty to perform* and the sentence of the court 
open you is that yon receive first thirty lashes with 
theiosirument called the " eat"— (the prisoner up to 
this point had exhibited an apparently calm demeanor, 
hut here bunt into tears)— in order that, coward as 
yoQ an, yon may feel somewhat of the pain which you 
iaffieted, and afterward, that you be kepi in penal 
MTvitode for twenty years." 

The prisoner, we are told, *< on hearing the 

sentence, gsre a scream, and was then removed 



from the dock.^' The scream is a dramatic 
incident which seems to have disturbed the 
nerves of the critics. The Chicago Legal News 
says : *<The march of civilisation does not seem 
to have ameliorated the rigors of English cri- 
minal law to any great extent, if it is to be 
judged by the above. We suppose Mr. Justice 
Stephen donned the black cap before passing 
sentence, but that adornment could have added 
little to the terror inspired by his words." 

It is a fair subject for discussion whether 
corporal punishments are, upon the whole, 
advisable in the case of adult criminals. We 
are not enthusiastic admirers of them, and it is 
certain tbat they should be ordered with the 
utmost caution, and only by magistrates of the 
greatest experience and intelligence. But if it 
be admitted that this was a fair case for the 
application of the most rigorous punishment 
awarded by the law, we do not find anything 
extravagant in Mr. Justice Stephen's homily. 
There is a great fascination in such trials for 
the depraved, and ^uost-criminal classes — that 
is to say, those who have not yet done anything 
by which they have been << found out." It is 
well known that the persons who are most likely 
to yield to temptation are keenly attracted to 
the courts on such occasions, and who can say 
how potent a word in season may be to prevent 
them from straying from the path of rectitude, 
which, by a warning more impressive than any 
sermon, and delivered to persons whom no ser- 
mon is likely to reach, they find is also the path 
of safety. 



OVERWORK. 



The London Lancet reads a moral from the 
sudden death of the Lord Chief Justice of 
England, to the effect that aged and energetic 
men who << feel well " should avoid throwing 
too much work on organisms which must, in 
the nature of things, be weakly even when they 
seem strong. This is very true, but it is spoken 
like a doctor, who looks at the subject from his 
own point of view. Not to speak of the heroic 
deeds which have excited the enthusiasm of the 
world, what would have become of many of the 
greatest achievements in every department of 
human action if the actors had studied only 
personal considerations ? Lord Beaconsfield, in 
Endymioftf touches upon this with regard to 
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Lord Roehampton (p. 394) : — *' To a minister 
responsible for the interests of a great country 
they (remonstrances against night^work) are 
vain, futile, impossible. One might as well re- 
monstrate with an officer on the field of battle 
on the danger he was incurring.^ 



STEPS TO THE WOOLSACK. 

The publication of the late Lord Campbell's 
journal, in the biography prepared by his 
daughter, discloses one remarkable instance of 
the Chancellor's intense anxiety to get on in 
the world. At the age of 33, and when making 
more than a thousand a year, he conceived it 
to be necessary to learn dancing : " I was at 
last driven to the resolution of applying to one 
of the dancing masters who teach grown gentle- 
men. Accordingly on my return from the cir- 
cuit I watted upon a celebrated artist from the 
Opera House. Cha8s6 I Coup6 I Brise I One 1 
Two I Three I I may say I devoted the long 
vacation to this pursuit. I did not engage in 
special pleading with more eagerness. I went to 
my instructor regularly every morning at ten, 
and two or three times a week. I returned in 
the evening. Yon may be sure I was frightened 
out of my wits lest I should be seen by any one 
I knew. I might have met an attorney's clerk 
accustomed to bring me papers, or possibly my 
own clerk. It required some courage to fsu^e 
this danger, and I give myself infinite credit for 
the e£fort I have made. I have been highly 
lucky ; not recognized a single face I had seen 
before I My morning lessons were private, but 
to learn figures it was of course indispensably 
necessary to mix with others. I met several 
dancing masters from the country, dashing young 
shop-keepers, ladies qualifying themselves for 
governesses, &c., Ac. I have attended so dili- 
gently and made such progress, that I verily 
believe that I pass for a person intending to 
teach the art myself in the provinces. I entered 
by the name of Smith ; but my usual appella- 
tion is < the gentleman.' " 



form the results of such] original investigations 
as they may have occasion to make in the course 
of their professional work. The remarks of our 
contemporary are probably even more applicable 
in Canada, than in the United States where the 
law publishers' monthly lists of publications, 
and the tables of contents of numerous and 
carefully written Reviews and Journals, indicate 
that the intellectual activity of the profession 
is not confined to the exigencies of pending 
cases. ^ What we propose by these general re- 
marks," says the Law Review^ « is to urge upon 
members of the profession of the law who have 
much or little learning, but who have enough 
to know whether or not what they have is 
sound or useful, not to file it away, or to wait 
until they are either great or fiimous ; for the 
probability is that — begging their pardon — ^the 
most of us will become neither ; but to put it 
into a useful shape, and find somebody to pub- 
lish it. Usefulness to the profession is the safe 
via media to begin upon. Whenever any suc- 
cessfhl attempt is made to put matters which 
are at stake in law or its practice into an inter- 
esting or simply useful form, the response is 
immediate all over the profession. Probably 
many a lawyer who does not keep the run of 
the legal periodical literature, but who has 
written or said something worth saying about 
his work in a clear, forcible, and happy way, 
would be surprised to find how apt it is to be 
repeated in all parts of this country and in Ca- 
nada, England, Scotland and Ireland." This, 
though not in the spirit of Juvenal's exhorta- 
tion, ^^frange^ miMT, ealamoSj vigUataque proefia 
deUy' is sound advice, if discreetly followed. 



THE VALUE OF FRAGMENTS, 

The American Law Review, for March, has a 
valuable article, suggesting the desirability of 
lawyers putting into permanent and accessible 
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COURT OF QUEEN'S BENCH. 

MoNTRBAL, Feb. 15, 1881. 

DomoN, C.J., Monk, Ramsat, Cross, Babt, JJ. 

Dalt (deft, below), Appellant, A Chbvribr (plff. 
below). Respondent. 

Serment suppUtoire improperly drferred-^CoeU. 

The action was brought by the respondent 
to recover the amount of an account, $243.32, 
for goods sold and delivered. 

The appellant, by her plea, confessed jadg- 
ment for $225. 
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Th6 judgment of the Superior Court was 
rendt^ed by Torrance, J., as follows : 

"The Court, etc 

^ Considering that the balance due by defend- 
ant, if the evidence for the plaintiff is to prevail, 
appears to have been $231.48, but that it is 
right to give some effect to the statements ot 
defendant's witnesses who contradict the indebt^ 
edness as to the items : 

BotUnes • $5^25 

21b*,tea 1 flO 

6 boshela potatoes 180 

TableCloth 2 50 

Inall $8 16 

which the Court will allow, loss 1 lb. tea, 80 
cents, that is to say $7.35, in deduction of the 
said sum of $231.48, by which the indebtedness 
of defendant, at the date of the institution of 
the action, is established at the sum of $224.13, 
doth condemn defendant to pay to plaintiff the 
sam of $225 admitted by her plea, in order to 
avoid the trouble and uncertainty of a contesta- 
tion with the plaintiff, with interest on |225 
from the 27th day of February 1877, day of 
service of process, and costs of suit as offered 
by defendant by her plea, to wit until after the 
filing of the said plea, dittraits to O. Augc, Esq., 
plaintiffs attorney ) and considering that plain- 
tiff lias fiuled to establish any indebtedness 
beyond the amount so offered, the Court doth 
condemn plaintiff to pay to the defendant the 
costs of the contestation in this matter, distraitSy 
ic." 

The case was taken by the plaintiff, (respon- 
dent) to Review, where the following interlo- 
catory judgment was rendered, Dec. 21, 1878 : 
^ The Court, now here sitting as a Court of 
Revision, having heard the parties by their res- 
pecUve counsel upon the judgment rendered in 
this cause on the 17th of June last (1878) by 
the Superior Court for the District of Montreal, 
uid considering the defendant to be in bad 
^th, doth, avantjaire droUj order the plaintiff 
to answer upon the termtrU suppUtoire before 
this Court, on the thirtieth instant, or any day 
next term." 

The final judgment of the Court of Review 
^^ as follows : 

"The Court, etc.... 

^ Considering that there is error in the said 
lodgment of the 1 7th of June 1878, doth, re- 
risfaig said judgment, reverse the same, aiiid 



proceeding to render the judgment that ought 
to have been rendered in the premises ; 

« Considering that it results from the proof, 
including the sermerU mppUUnre of pUintiff, 
whose statement under said oath the Court 
accepts, that he, plaintiff, was and is entitled to 
judgment against defendant for more than 
allowed by the judgment complained of, and 
for more than tendered by defendant, and that 
the said judgment of the 7th of Jane, 1878, is 
erroneous in allowing so little to plaintiff; doth 
condemn the said defendant to pay and satisfy 
to said plaintiff the sum of $228.98, with inter- 
est thereon from the 27th of February 1877, 
day of service of process, till paid ; with costs 
in the said Superior Court against said defend- 
ant in favor of said plaintiff, and with costs of 
this Court of Revision against said defendant in 
favor of said plaintiff, distraction of which costs 
is granted," etc. 

The recorded judgment fully explains the 
decision in appeal. It is as follows : 

" Considerant que cette action n'a 6t6 port6e 
que pour la somme de $243.32, et que I'appe- 
lante a par ses defenses ret- onnu devoir sur cette 
somme celle de $225, pour laquoUe elle a offert 
de confessor jugement ; 

« Et considerant que I'intime, n'ayant pas pu 
6tablir par sa preuve que I'appelante fut endet* 
tee en une somme exc6dant celle pour laquelle 
I'appelante avait offert de confessor jugementi 
a, par motion, offert son serment suppl4tolre, 
qui n'a pas ete admis par la cour de pre- 
miere instance, qui a rendu jugement contre 
Tappelante pour la somme de $225 et les d6- 
pens jusqu'ii la production des defenses inclusi- 
vement, et condamnant I'intim^ aux d^pens en- 
courus depuis ; 

" Et considerant que Tintimd a inscrit cette 
cause en revision, et que la seule contestation 
entre les parties sur la revision n'6tait que pour 
une somme de $18.32, difference entre la som- 
me de $225, montant accord^ par le jugement 
de la cour de premiere instance et celle de 
$243.32, montant de la demande de lintim6 ; 

« Et considerant que la cour de revision a 
reconnu par son jugement interlocutolre du 21 e 
jour de decembre 1878, que Tintime n'avait pas 
prouve sa dette au-delii de la somme accordee 
par la cour de premiere instance, et se fondant 
sur ce que I'appelante 6tait de mauvaise foi 
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elle aorait d6f6r^ k Tintiind le serment supple 
toire; 

<< £t consid^rant que par ses r^ponses Bur ser- 
ment suppUtoire, rintime n'a pu etablir qu'il 
lui 6tait dd par I'appelante qa'une somme de 
$3.98 de plus que la Bomme que Tappelante 
ayait reconnu lui devoir, et que nonobstant que 
rintiin6 ait fiuUi de prouver par son propre Ber- 
ment pr^ des trois quarts de la somme en con- 
testatioii sur sa demande en r^yiflion, la cour 
de r^yision a condamn6 Tappelante k payer 
cette Bomme de $3.98, avec en outre tons les 
fralB enoouruB depuis la production des defenses 
ainsi que touB les ftais encourus en re- 



vision ; 



" Et considSrant que rien ne fiiit voir que 
I'appelante, qui a r^ussi pour la plus grande 
partie des items qu'elle a contest^s dans le 
compte de 1' in time, fut de mauvaise foi, et 
qu'en outre c'est le commencement de preuve 
qui autorise la cour & dcferer le serment sup- 
pl^toire, et non la mauvaise foi des parties ou 
de Tune d'elles ; 

« Et consid6rant que sons les circonstances il 
n'y avait pas lien de d6clarer, comme la cour 
de revision Pa fait par son jugement interlocu- 
toire, que I'appelante 6tait de mauvaise foi, ni 
d'ordonner le serment suppUtoire de I'intime, 
ni de reformer le jugement rendu par la cour 
BUp^rieure, et encore moins de condamner I'ap- 
pelante aux frais considerables d'enqudte et de 
revision pour la modique somme de $3.98 ; 

« Et considerant qu'il j a erreur tant dans le 
jugement interlocutoire du 21 d^cembre 1878, 
que dans le jugement final rendu par la cour 
Bi6geant en revision le 31e jour de Janvier 
1879; 

" Cette cour casse et annule les dits deux 
jugements, savoir, le dit jugement interlocutoire 
du 21 d^cembre 1878, et le dit jugement final 
du 31 Janvier 1879 ; et confirme le jugement 
rendu par la cour de premiere instance le 1 7e 
jour de juin 1878 ; et condamne l'intim6 k 
payer k I'appelante les depens suivant le juge- 
ment de la dite cour de premiere instance, avec 
en outre les frais encourus en cour de r6vision 
et snr le present appel. {Duteniiente I'Hon. M. 
le Juge Baby)." 

Judgment reversed. 

J, E. Robidoux for Appellant. 
Auff€ ^ Laviolette for Respondent. 



COURT OF QUEEN'S BENCH. 

MovTRBAL, Jan. 26, 1881. 

DoRiOM, C. J.| MoKK, Ramsat, Cross, Babt, JJ. 

Faib et al. (defts. below), Appellants, and DA- 
siLSTS (pl£f. below). Respondent. 

iMolvetU Act^^Remedy agavMi etuignee. 

An ordinary petitory action will not lie agaitut an 
assignee for the recovery of real estate in his 
possession as assignee. 

This was an appeal from a judgment of the 
Superior Court, Montreal, Sicotte, J., Nov. 13, 
1877, dismissing a defense en droit, said from the 
final judgment in the same cause, April 1, 1879, 
maintaining a petitory action brought by re- 
spondent against Mr. Fair in his quality of 
assignee of Dubrule Brothers, to recover a lot of 
land and house in Acton Vale. The action was 
demurred to by Gushing, who intervened as 
garant and took up the /ait et cause of the 
assignee, on the ground that under the Insolvent 
Act assignees are subject to the summary ju- 
risdiction of the Court sitting in insolvency, 
and that such summary process should have 
been resorted to in the present instance. The 
Court below overruled this demurrer, and the 
action was maintained by the final judgment 
subsequently rendered. 

The judgment dismissing the demurrer was 
as follows : 

** La Cour, etc ... , 

" CoDsiddrant que I'Acte des Faillites n'a au- 
cune disposition, k I'eflet d'enlever aux pezson- 
nes qui ont et6 d6pouill6es de leur propriSt^, 
par les faits d'un failli, leur recours pour reven- 
diquer leurs droits d'apris le droit commun ; 

<^ Con8id6rant que la revendication d'un im- 
meuble qui n'est pas tomb6 dans la masse par 
un fdit de la personne ezer^ant cette revendica- 
tion, et qui n'a aucune relation d'aflfiaires avec le 
fiulli, et ne pouvait faire valoir aucune recla- 
mation centre cette demi^re, lui donnant droit 
d'agir comme creancier de la fiullite, et de pren- 
dre part aux deliberations du Syndicat, est nn 
fait qui n'est pas affecte par le Statut sur la 
Faillite ; 

<* Declare le demandeur bien fond6 k ezercer 
Taction p^titoire par le mode qu'il a adopts, 
declare la defense en droit mal fondle, et la d4- 
bonte avec depens." 
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In appeal, the Judgment waa revened, the 
eonndiraiUM being as follows : 

<< Considering that, under Sect. 125 of the 
Insolrent Act of 1875, all remedua wugH for 
enfareing any claim for a debt, priyilege, mort- 
gage, hypothec, lien or right <if properly upon, 
in or to any effects or property in the hands, 
posBession or custody of the assignee, msy be 
obtained by an order of the Judge on a sum- 
maiy petition in vacation, or of the Court on a 
rule in term, and not by any euit, attachment, 
«fpoutioH, Beiture or other proceeding of any 
kind whatsoever ; 

"And considering that the respondent has by 
his action claimed from the appellant as as- 
ognee to the estate of H. T. Dubrule, a right of 
property on the real estate described in the 
declaiation in this cause, and which is admitted 
by the declaration to have been at the time in 
the possession of the respondent in bis said 
capacity of assignee, and that the respondent 
choQld have proceeded by summary petition 
under the provisions of the Insolvent Act, and 
not by a petitory action ; 

^And considering that there is error in the 
judgment rendered by the Superior Court sit- 
ting at St. Hyacinths on the 1st of April, 1879 ; 

^This Court doth reverse the said judgment 
of the 1st of April, 1879, and dismiss the action 
of the said respondent eaitf recoure, and doth 
condemn the said respondent to pay the costs 
incanred in the Court below as well as on the 
present appeal." (Hon. Mr. Justice Monk dis- 
senting). Judgment reversed. 

Bobertton ^ Co., for Appellant. 

Oeqfrion, Bin/ret j* Dorion, for Respondent. 



SUPERIOR COURT. 

rin Chamben.] 

MoNTRBAL, March 4, 1881. 

Before Torrahck, J. 

Gaovoii v. Lalomdb. 

^^V^rei^onfrom bed and board— Attachment </the 
moveable ^eeta cf the community by the wife — 
C. C. 204. 

This wag an action en aSparation de corps et de 
biena. The plaintiff obtained an order from the 
jodge to attach the moveables of the defendant^ 
her husband, for the protection of her rights in 
the commanity. Under this order, a seiiure 



was made in the hands of the Banque Jacques- 
Cartier. The defendant presented a petition 
for the removal of the attachment as illegal and 
informal, because it did not comply with C. C. 
P. 834; 987. 

J. M. Loranger, Q.C., supporting the attach, 
ment, cited C. C. 204, and No. 35 S. C. M., 
Morgan v. Emeraon, decided December 18, 1875. 

Pbb CuBim. I see no difficulty in this case. 
The attachment appears to be in torm. It 
would appear that the husband, as a judicial 
guardian, has a right to claim delivery of the 
property seized, and may have it on assuming 
the resjf^nsibility of a judicial guardian. 

Proof ordered avantfaire droit. 

J. M. Loranger, Q.C., for plaintiff. 

A. Mathieu, \ ^^^ defendant. 

R. Lafiamme, Q.C, f 



SUPERIOR COURT. 

MoNTBBAL, March 5, 1881. 

B^ore ToBBABCB, J. 

FoBOBT dit Dbpatt v. Sbnbcal. 

Minor — Evidence — Action en diclaration de 

palemiU. 

The minor may be interrogated on mattera tnthin 
hia cognizance, in cauaea inatiluted for him by 
hta tutor. 

The action here was en declaration de paternity. 
The tuteur brought the action in the interest of 
a minor of the name of Marie des Neiges St. 
Pierre, minor daughter of Amedee St. Pierre, 
who, the tutor alleged, had been seduced by 
the defendant. 

Pbb Cctbiam. The question here is whether 
the minor can be ipterrogated. Jousse, Comm. 
Ord. 1667, p. 90, says the minor (pub^e) may 
be interrogated on matters in his cognisance in 
causes instituted for him. 1 Pigeau, p. 228, 
says that as the minor cannot alienate, his aveu 
cannot harm him, but at p. 236, he says : " Mais 
u on pent faire Interroger celui des iuter^ts de 
" qui il s*agit, pour corroborer ou completer la 
<* preuve qui r^sultera de rinterrogatoire subi 
« par le tuteur ou autre administrateur.'' And 
then he lays down the rule as Jousse has done 
at p. 90. The minor may therefore be interro- 
gated " pour y avoir tel 6gard que de raison." 
The service upon the attorney ad litem is avail- 
able if the party is absent or absconding (C.C.P. 
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223), and there is a return by the bailiff to that 
effect. The order of the Court is that the 
minor make answer. 

JBuaUlon for plaintiff. 

Bonin for defendant. 



SOPBRIOR CODBT. 

MoNTRKAL; March 9, 1881. 

Be/ore Torrancb, J. 

La Banqui Villi Maris v. La Sociiri db Con- 
struction DU Canada, & Jolic(ecjb et al., 
Garnishees. 

ConUttaiion of declaration of garnishee. 

This case was before the Court on a motion 
by the Bank to be allowed to contest the de- 
claration of the garnishee, J. B. Raymond 
Dufresne, made in December, 1877, and on the 
motion of Dufresne that he be discharged from 
the seizure. 

The Court had before it in February a petition 
by the Bank to be allowed to contest the de- 
claration, and another motion by Dufresne for 
peremption. The petition of the Bank failed 
because it showed no reasons why it should be 
allowed to contest, and was unsupported by 
affidavit. The demand for peremption failed 
because the petition of the Bank, served a few 
days before, was held to be an interruption of 
the peremption. The present application of 
the Bank gave no reasons why it should be 
allowed at this late date to contest, nor any 
grounds of a contestation. It also appeared 
that the Bank had lodged another attachment 
in the hands of the garnishee. 

On the whole the Court held that there was 
now no reason why the application of Dufresne 
should not be granted, and why the application 
of the Bank should not be rejected. 

Motion by Dufresne granted. Motion by 
Bank rejected. 

Charbonneau for the Bank. 

Mereier, Q.C, for Dufresne. 



SUPERIOR COURT. 

Montreal, September 13, 1880. 

Before Sicottb, J. 

Molbons Bank v. H. Lionais 6s-qualite, k J. D. 
E. Lionais et al., Oppts. 

Interpretation of Will — Powers qf Executor. 
The case arose upon the interpretation of the 



will of the late Madame Lionais. See MoUons 
Bank V. Lionais, 3 Legal News, p. 82, in which 
Mr. Justice Jett6 gave a similar judgment in a 
case under the same will. 

Sicottb, J. Une saisie immobili^re a ete pra- 
tiquee sur le defendenr en execution da juge- 
ment rendu centre lui en sa qualite d'executeur 
testamentaire et d'administrateur des biens de 
madame Lionais, leur mdre, pour des billets 
qu'il avait endosses en cette qualite. 

Les opposants, qui ont kik institues Icgataires 
universels do madame Lionais, leur mire, ont 
reclame ooctre cette saisie. 

Les faits de I'lnstance constatent ce qui suit 
comme Texposi et la b&^e des pretentions des 
parties. 

Par son testament, madame Lionais iustitua 
les opposants, enfieuits ncs de son mariage avec 
le defendenr, ses Ugataires universels. 

Ensuite, eile disig^na pour ex^cuter son testa- 
ment, son ipoux et lui donna la saisine durant 
aa vie, sans dtre tenu de fonrnir caution, ni de 
&ire inventaire, ni de rendre compte. 

Et subs6quemment, elle nomme son epoux 
administrateur de ses biens, tant en propri^td 
qu*en usufruit, avec pouvoir de les vendre, alie- 
uer, hypothdquer et autrement en disposer, soit 
en propri^te, soit en usufruit, fruits et revenus, 
Tautorisant & faire ex6cuter tons billets et obli- 
gations et fiure tons autres actes d'administra- 
tion, sans qu'il fut besoin d'autorlsation pr^ala- 
ble des cours de justice, ni du consentement, ni 
de Tintervention de ses h6ritiers, declarant 
qu'elle veut que son ex6cuteur agisse comme il 
I'a fait depuis longtemps en vertu de la procu- 
ration qu'elle lui a donn^e, ratifiant tout ce 
qu'il a pu fidre et tout ce qu'il fera & Pavenir, 
avant et apr^ son dicds, en vertu de cette prt>- 
curation et de son testament, et voulant que 
toutes choses faites par son ipoux, en ses dites 
quaiUiSy eussent leur plein et entier effet et fus- 
sent suivies et ex6cut6es selon leur forme et 
tenenr, sans division ni discussion, et, subBidiai- 
rement, la testatrice affirme son disir qne son 
ex6catear fiisse la disposition et partage de ses 
biens, comme il le jugera convenable et dans le 
temps qui lui paraitra opportun, lui donnant 
toute la latitude possible etlaissantentiirement 
k sa discretion la maniire de percevoir et iPappU- 
quer les revenus ainsi que les capitauz, et le soin 
de ponrvoir comme il Tentendra au soutien, & 
reducatiun et k I'etablissement de see enfants, 
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et selon qu'il le jugera it propos 2^ et entre tou8 
8e8 en&nts ou aucnn d'eux, aoit par testament, 
donation erUrevift oa autrement, dtelarant que son 
epoiiz ne doit ^tre aucimement 116 dans ses ac- 
tions et dispodtionB, par Us termea daru lesgueU 
esl ron^ rarticU 3 du testament^ lequel ne pent 
et ne ponrra, en aucnn cas, 6tre interpr6t6 com- 
me confeiant nn droit absoln d'h6rMit6 en 
&Tenr d'aucnn de ses enfants, mais uniquement 
an droit ^ventiiel sujet k la volonte de son 
iponx ^s-qnalite ; en sorte, dit la testatrice, que 
les dits h^ritiers ne pourront, en tout 6tat de 
chose, pretendre qu'tk ce que son mari dteidera 
de lenr accorder, si toutefois il jugeait & propos 
de le fidre dans la proportion qu'il jugera con- 
Tenable et ik Fepoqne qn'il croira la meillenre, 
nns que les h^ritiers ni aucun d'enx ne pnisse 
junais rtelainer contre les actes, operations et 
dispositions de A>n ^ponx, qa*elle laisse enti^re. 
ment libre sous tous les rapports. 

La testatrice declare que sa volonte est que 
ses biens soient et restent insaisissables et ne 
pnissent £tre soisis et vendus que pour les det. 
tea de sa succession, c'est-2i^ire celles auxquel- 
lea elle a sonscrit on qn*elle souscrira, auxquel- 
let elle a §t6 ou sera partie. 

Lesenfimts de madame Lionais se fondent 
sar cette demidre clause du testament pour 
opposer la siusie immobili^re. lis pr6tendent 
qne la dette r^clamte contre le d^fendeur es- 
qoaliti n'est pas une dette de leur mdreet de la 
nic^ession de leur m^re, partant que les immeu- 
bies aaisisy qui sont des biens de cette succes- 
lion et leur appartenant en propri6t6, mais dont 
le defendenr n'a que Tadministration, ne pen- 
rent ^tre saisis et vendus pour une dette con- 
tracteepar ce dernier, quoiqu'elle ait pu Stre 
contracts pour le profit et avantage d'un des 
enfimts. 

II est prottY^ que les billets dont le paiement 
est rtelam^ ont dt6 endoss^s par leur pdre en sa 
qoalite d'executeur et d^administrateur, pour 
les fins du commerce et des affaires de Charles 
lionais, un des hSritiers, et dans son int^r^t. 

Tonte la qnestion k r^soudre depend de Pin- 
terpretation k donner au testament, quant aux 
poQToire conf6rte au p^re, et quant aux droits 
et anx ayantages accord^s an p6re et anx en- 
fiutts. 

Le pire est-il legataire avec le droit de pro- 
prietaire ? Les termes du testament sont aussi 
amples qn'lls sont expresses et sp^ifiques. II 



pourra vendre, alienor comme il le voudra, em- 
ployer les revenus et les capitaux suivant sa 
discretion, il n'est aucunement lie par les ter- 
mes de Tarticle 3 qui avait d^clarS les enfants 
legataires universels, mais que cet article ne 
pourrait Stre interpret^ en aucun cas comme 
conf6rant un droit absolu d'h^r6dite, mais uni- 
quement un droit 6ventuel, sujet ^ la volonte de 
son 6poux &8-qualit4. II pourra disposer de tout 
comme de choses & lui, et a, durant sa vie, mai- 
trise absolue sur tout, sans Stre tenu de rendre 
compte. Ce quMl aura d^pense, ali6n6, il n'est 
pas tenu de le rendre. 

Le testament conf&re done au p^re tout ce 
qui constitue le droit d'un propri6taire sur la 
chose designee et d'une mani^re absolue. 

Dans Pesp^e, I'intention du testateur est 
^vidente par tout le contenu du testament, 
comme elle est formellement exprim§e. 

Comme I'exprime Kent : " In the construction 
(« of deyises, the intention of the legislator is 
<< admitted to be the pole star by which the 
<< courts must steer/' 

Blackstone donne I'enseignement suivant : 
" In construing a will the court must first 
<< look to the particular clause in question, at 
<( the same time taking into view the whole 
<< instrument, endeavoring to give meaning and 
•* effect to every clause of it." 

Cujas avait dit d^jtlt : " Pour connattre la 
« volonte du testateur, il faut commencer par 
" connattre' I'esprit g6n6ral du testament : ce 
" qui ne peut se faire que par la combinaison 
" des differentes clauses et la comparaison qu'on 
*< peut en faire ec les rapprochant." 

La demidre clause qu'invoque les opposants, 
si elle est interpret^e litt^ralement, annulerait 
le contenu et toute la teneur du testament. Elle 
serait alors en contradiction directe du pouvoir 
de vendre, d'aliener, de disposer, d'hypoth^quer, 
dans le but de foumir 1 'Education, le soutien de 
la famille et d'aider les entants dans leur eta- 
blissement. 

L'ensemble de Pinstrument place tout sous le 
contrdle absolu du p^re, il permet k ce dernier 
d'agir comme la testatrice aurait pn le faire. Le 
maintien de la famille, I'^tablissement des en- 
fants, voil& la fin exclusive cherch^e par le tes- 
tament. L'^pouse, la m^re, met tout son bien 
entre les mains de P6poux, du p^re, pour faire 
selon qu'il le voudra tout ce qu'elle aurait pu 
faife ; declarant que les volont^s, les actes de 
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son 6poux seront absolns & Tencontre do las 
h^ritiers, comme sa volonU et son fait per- 
sonnel. 

Par noire droit le droit du testateur est abMo- 
In. De fait, il garde la direction de ses biens 
apr^s sa ^ort. Et la remarque saivante de 
Leibnitz est aussi grande de pens^ philosophi- 
que que Juste d'application judiciaire. 

" Testamenta vero meo, null! us essent mo- 
" menti nisi anima esset immortaliSi sed quia 
<< adhuc vivunt ideo manent domini rerum.^ 
(nova methodus disccndie docendseque jurispru- 
dentiie.) 

Ainsi les morts viyent effectivement) ils de- 
meurent toujours mattres de lenrs biens. Cette 
testatrice voulait constituer la famille par la 
direction qu'elle accorde au pdre. 

Cette pbilosophie de Leibnitz est un fonds 
de la jurisprudence de I'Angleterre. EUe est 
davantage empreinte de la forme legale et les 
juges s'efforcent de la faire prSvaloir. 

Comme I'enseigne lord Cotenham : *< It is tbe 
<( duty to put that construction to the words 
" which seems best to carry the intention into 
" efifect. The court ¥nU not assume that the 
« testator was ignorant of the consequence and 
<< effect of the disposition which he has himself 
" made." 

Les opposants ne peuvent pas plus annuler 
les operations d'actes de leur p^re, que les actes 
de leur mdre. 

Ce n'est pas un simple 6tat de possession 
que le testament confdre et donne au marl ; 
mais, au contrairei le pouvoir de vendre et de 
disposer d'une mani^re absolue, sans contr61e 
des cours et des hdritiers l^gaux. 

Dans les cas ordinaires le 16gataire a un com- 
mencement de propriety, ind6pendamment de 
la volonte de I'ex^cuteur testamentaire. Bien 
de tel dans I'espdce. C'est la Yolontd de ce 
dernier qui fera le legs de ce qui restera. Ce 
qui d6montre que le p&re est l^ataire avec 
droit de propri^taire, pouyant faire proflter ses 
enfimts de la chose l^gu^e s'il le veut et de la 
mani^re qn'il le voudra. 

Dans des cas analogues, on decide en Angle- 
terre dans le sens que je yiens d'indiquer. 

A testator by his will gave realty and per- 
sonalty to his widow for the term of her natural 
life, to be disposed of as she may think proper 
for her own use ; and " in the eyent of her 
« decease should there be anything remaining 



'< of the said property, he gaye said part " to 
certain persons : 

BeU, that the widow took a life interest with 
an absolute power of disposition ezerciseable 
by her during her lifetime. (Fisher's Annual, 
1879.) 

A husband gaye all his real and personal 
estate to his wife, « with full power to dispose of 
the same as she may think proper for benefit of 
my fiimily, having full confidence that she will 
do so" : 

Held, that she took absolutely. (Same, 1878.) 

Les opposants ne peuvent intervenir entre la 
volonte de leur m^re, dont ils invoquent les 
ordonnances et demidres volont^s, comme b^ise 
de leurs droits et de leur titre. << Dicat testator 
^ et erit lex voluntas ejus.*' 

Cette volonte a statu6 enti&rement autrement 
qu'ile le pr6tendent. La cour doit maintenlr 
cette volenti centre celle d^s enfants. 

^Opposition ddbout^e. 

Barnard, Monk et Beauchamp pour les deman- 
deurs. 

J. 0. Joteph, pour les opposants. 



GENERAL NOTES, 

A msvasine article on James RiuMell Lowell states 
that he was a lawyer in his youth, bat ** without a 
praotioe, somewhat exquisite in matters of dress, and 
given to penning odes ia^tead of briefs." 

Tri Statittb op Fbauds.— In the year 1876, in Eng- 
land, there was enacted Stat 29 Gar- 2, o. 3. entitled : 
*' An Act for the Prevention of Frauds and Peijuries/* 
aod it is familiarly known as the Statute of Frauds. 
Its preamble declares its object to be tiie ** prevention 
of many fraudulent practices, which are eommoniy 
endeavored to be upheld by penary." Mr. Smith 
observes : *' It is said to have been the joint pro- 
duction of Sir Matthew Hale, Lord Keeper Guil- 
ford, and Sir Leoiine Jenkins, an eminent civilian. 
The great Lord Nottingham used to say of it * that 
eoery line vxu worth a mbttdy ;* and it might now 
be said, with truth, that every line has cott a 
subsidy, for it is universally admitted that no en- 
actment of any legislature ever became the subject 
of so much litigation. Bvery line, and almost every 
word of it, has been the subject of anxious discussion* 
resulting from the circumstance that the matters 
which its provisions regulate are thone which are of 
every day occurrence in the course of our transactions 
with one another." Mr. J* P. Bishop adds : *' This 
statute, while its policy has been doubted by some, 
has, on the whole* been received with so much favor 
that its previsions have not only been continued in 
England ; but* with occasional modifteattons, they have 
been adopted by legislation in probably every one of 
oariown States." 
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PROPOSED LAW SOCIETY, 
At a preliminary met-tiag held in Montreal 
on the nth instant, which was attended by a 
<iir representation of the members of the bar, 
Mr. W. H. Keir, Q.C., in the chair, the question 
of organizing a Law Society was considered, and 
appeared to meet with gen<^ral approral. A 
committee was named to consider the details of 
tlie scheme, and to arrange for a general meeting 
of the bar on the 19 th instant. 

It would be premature, at the time we write, 
to discois a proposal which hag not taken definite 
form. It may be remarked, however, that the 
suggestion is one which has been made more 
than once daring the last twenty years. It was 
expressly made in writing, nearly sixteen years 
ago, by Mr G. W. Stephens, a prominent citizen, 
then a yonng practising member oi the bar. His 
letter on the subject, addressed to the editor 
of the Lower Canada Law Journal, will be found 
at page 1 1 of the first volume of that publication. 
No doubt excellent results might be ex- 
pected from such an association. We assume, 
of ooone, that it would be co-extensive with the 
order of the bar itself. It is an elementary prin- 
ciple in mechanics, that the weight of the whole 
compound is equal to the sum of the weights of 
the separate elements, and if the influence of 
the bar organization as a whole is not what 
might be desired, it could hardly be expected 
that a section or fragment of it would, as such, 
exert any greater influence. 

PUBLIC LIBRARIES. 
The Bench of Massachusetts, it appears, has 
recently lost an affluent and public-spirited 
member; for we are told that Judge Forbes, 
late of the Supreme Court, has bequeathed to 
Northampton the sum of $200,000 for the estab- 
lisbmlnt of a public library. The learned Judge 
does not seem to have been gifted with the 
prophetic vision which is sometimes popularly 
attributed to the dying ; for he has annexed to 
bis gift the illiberal condition that no minister 
of religion khall have anything to do with the 
management of tiie institution. If the condi- 
tioa be not complied, with, the money is to go 



to Harvard Col lege. This is not quite so bad as 
the late Mr. Girard, who willed that no minister 
of religion should cross the threshold of the 
buildings which were to be erected by the aid 
of his munificent bequest ; but it indicates 
either that Judge Forbes was not altogether 
free from bigotry, or that his experience of the 
clergy was singularly unfortunate. 

Public libraries, however, with or without 
whimsical, bigoted, or fanatical conditions, are 
sadly needed. It is much to be regretted that 
the Fraser bequest, though not hampered by 
any offensive clause, has thus far failed in its 
purpose to establish one in Montreal. We doubt 
whether there is any city of the same size and 
wealth in the United States so destitute in this 
respect. It remains for some one to claim the 
honorable distinction of being the first to 
endow the chiefcityof the Dominion with this 
noble gift. 

SUPREME COURT BUSINESS. 
We are able to publish in this issue a large 
number of the recent decisions of the Supreme 
Court. It is evident that no well-founded co ja- 
plaint exists on the score of promptitude in the 
dispatch of business. The Court seems to be 
keeping fairly up to the work devolving upon 
it. For example, in two cases decided in Mon- 
treal during the last December term of the 
Court of Appeal — Shaw ^ Mackenxity and 
AbrahaiM v. /Jc^ina—judgment has already been 
rendered by the Supreme Court. This is cer- 
tainly expedition enough for all practical pur- 
poses, and outdoes the majority of Supreme 
Courts the world over. It is well that it should 
be so, because it is probable there will soon 
be a great increase in the volume of business 
before the Court, and it is desirable that no 
ground should be lost while the tribunal is yet 
in its infancy and has not too much to do. 

NOTiS OF CASES. 

SUPREME COURT OF CANADA.^ 

Ottawa, March 3, 1881. 

Shaw, Appellant, v. Maokknzis et al., Respdts. 

Capiat — Damagea — Want of probabU and reatanr 

able eauae-^AH, 798 C.P.C. 

This was an appeal from a judgment of the 

Court of Queen's Bench for the Province of 



•Notes by Geo. Duval, Esq., in advanoe of the regu- 
lar reports. 
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Quebec, Nov. 12, 1880,(8ee 3 L^gal News, p. 369), 
affirming the judgment of the Superior Court, 
(See 2 Legal News, p. 6), by which the plain- 
tiflpB action was dismissed. 

The plaintiff (present appellant) claimed dam- 
ages from the respondent for the malicious issue 
and execution of a capias against him, the plain- 
tiff, at Montreal, in July, 1878. 

The defendants, on appeal, relied on a plea of 
justification, allegtag that when they arrested 
the appellant, they acted with reasonable and 
probable cause. In his affidavit, the reasons 
given by the deponent Kenneth Mackensie, 
one of the defendants, for his belief that the 
appellant was about to leave the Province of 
Canada were as follows: " That Mr. Powis, the 
" deponent's partner, was informed last night in 
<' Toronto by one Howard, a broker, that the said 
<< W. J. Shaw was l«^aving immediately the Do- 
'< minion of Canada, to cross over the sea for 
« iLurope or parts unknown, and deponent was 
« himself informed, this day, by James Reid, 
*< broker, of the said W. J. SS haw's departure for 
" Europe and other places." The appellant 
Shaw was carrying on business as wholesale 
grocer at Toronto, and was leaving with his son 
for the Paris Exhibition, and there was evidence 
that he was in the habit of crossing almost every 
year, and that his banker and all his buniness 
friends knew he was only leaving for a trip ; and 
there was no evidence that the deponent had 
been informed that appellant was leaving with 
intetU to ae/raud. There was also e vide nee given 
by Mackenzie, that after the issue of the capiat, 
but before its execution, the deponent asked 
plaintiff for the payment of what was due to him, 
and that plaintiff answered him « that he (Shaw) 
would not pay him, that he might get his money 
the best way he could." 

Beld, on appeal, that the affidavit was defec- 
tive ; the fact of a debtor, about to depart for 
England, refusing to mnke a settlement of 
an overdue debt, is not sufficient reasonable and 
probable cause for believing that the debtor is 
leaving with intent to dejraud his creditors. Art. 
798 C P.C. Judgment reversed ; $500 damages 
awarded. 

Appeal allowed. 

Maclarenf and Rose^ for Appellant. 
Dotarey Q.Cf for Respondents. 



Abra.ha.iib, Appellant, v. The Qum, Respondent 

Indieiment^DeUgation of authority by Attorney 
Oeneral^32 ^ 33 Vie. rap, 29, see. 28. — 66- 
taining money hy/alee pretenceM. 

This was an appeal from a judgment of the 
Court of Queen's Bench, Montreal, (see 4 Legal 
News, p. 41 ; 24 L.CJ., p. 325). 

The indictment contained four counts for 
obtaining money by faUe pretences. 

On the indictment was endorsed : << I direct 
« that this indictment be laid before the Grand 
•* Jury. 

Montreal, 6th October, 1880. 

L. 0. LoRANesR, 

Atty. Qeneral. 

« By J. A. Mousseau, Q. C. 

" C. P. Davidson, Q. C." 

Defendant moved to quash the indictment. 
The motion was supported by affidavit, and the 
learned Chief Ju8ti«.e rejccttd it, intimating at 
the time that as he had some doubts, he would 
reserve the case, should the defendant be con- 
victed. The defendant was found gailty, and 
the following questions ihter alia were submitted 
for the consideration of the Court of Queen's 
Bench : 

1 . Whether the Attorney General could de- 
legate his authority, to direct that the indict- 
ment in this case be laid before the Grand Jary, 
and whether the direction as given on the 
indictment, was sufficient to authorise the 
Grand Jury to enquire into the charges and 
report a true Bill. 

2. Whether if the indictment was Impro- 
perly laid before the Grand Jury it should have 
been quashed on the motion made by the 
defendant ? 

It was admitted that the Attorney General 
gave no direction with reference to this indict- 
ment, and that the gentlemen who put the 
endorsement on the indictment, did so merely 
because they were representing the Crown at 
the current term of the Queen's Bench under a 
general authority to conduct the Crown business 
at such term, but without any special authority 
over, or any directions from the Attorney 
General in reference to this particular indict- 
meut 

Heldf on appeal, that under 32 and 33 Vic, 
c. 29, sec. 28, the Attorney General has no 
authority to delegate to the judgment and dlBcre- 
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tion of another the power which the Legialature 

has authorised him personally to exercise ; 

that no power of substitution had been conferred, 

and therefore the indictment was improptjrly 

laid before the Qrand Jury. 

Appeal allowed. 

J. Dwiriy Q. C.f for Appellaat. 

C. P. Domdsot^ Q. C, for Respondent. 

Ottawa, February, 1881. 

GuoRAB) Appellant, v. Dbsiletb et al., Res- 
pondents. 
Damoffu— Tudgmeni of the Court (if first inttanee. 

This was an action brought by appellant 
a«;ainfit the late P. O. De8ilet8, the original de- 
fendant in the cause, claiming a sum of $4,000 
damages : 1st. by injurious words, threats and 
t&lse arrest ; 2nd. by violence and wounds caus- 
ing the appellant to have one of his fingers 
ampatated, as well as a long and excessively 
painful disease, to wit: the lock-jaw, which 
pat him for a long time in imminent danger of 
deatii, and left him crippled and with^ his 
general health gravely aUected for the future. 

The defendant appeared by his attorney, but 
did not/^le any plea. After taking the evi- 
dence, the Saperior Court at Three Rivers, 
condemned the respondents, (the present cause 
having been continued against them by reprise 
inutanee, as heirs and testamentary executors 
of the said P. O. Desilets), to pay to the appel- 
lant the sum of $3,000 damages. 

On appeal to the Court of Queen's Bench, 
the judgment of the Superior Court was re- 
dac«:d to $600, the amount allowed to the appel- 
lant^ and he was condemned to pay all the costs 
of appeal. 

Beldj that inasmnch as the damages awarded 
were not of such an excessive character as to 
show that the Judge who tried the case had 
been either influenced by improper motives or 
led into error, the amount so awarded by him 
ought not to have been reduced. [Taschereau, 

J., dissenting.] 

Appeal allowed with costs. 

(yOarOj Q.C., ^ Hould, for Appellant. 
AngtTMy Q.C.f for Respondents. 

Levi, Appellant, v. Rbsp, Respondent. 
Jwisdictim — Right of appeal by plaintifft respon- 
dent in Court qf Queen's Bench — Slander — 
Verdict of Judge. 



dent before the Superior Court at Arthabaska, 
in an action of $10,000 damages for verbal 
slander. The judgment of the Superior Court 
awarded to the appellant a sum of $1,000 tor 
special and vindictive damages. 

By the judgment of the Court of Queen's 
Bench, the amount awarded was reduced to 
$500, and costs of appeal were against the pre- 
sent appellant. 

Beldj on appeal, 1. That the plaintiff, although 
respondent in the Court of Queen's Bench, was 
entitled to appeal, as in determining the amount 
qfthe matter in controversy between the parties, 
the proper course was to look at the amount 
for which the declaration concludes, and not at 
the amount of the judgment. Joyce v. Hartf 1 
Can. S. C. R. 321, reviewed. [Taschereau, J., dis- 
senting.] 

2. That, as in the case of Qingras v. 

Desilets, the amount of damages fixed by the 

judge who tried the case ought not to have been 

reduced. 

Appeal allowed with costs. 

Geo. Irvine, Q.C,and Gibson, fur Appellant. 

W. Laurier, Q.C., for Respondent. 

Dominion Tklbgraph Company, Appellant, v. 

Gilchrist, Respondent. 
Trespass — Right (^Company to cut ornamental trees. 

Tne servants of the Company, in erecting their 
line through Norton, King's County, cut down 
ornamental trees on Dr. Gilchrist's property, 
claiming the right to do so under their act of 
incorporation. In an action of trespass, tried 
at King's County, Dr. Gilchrist obtained a ver- 
dict for $235 damages, which was sustained by 
the Supreme Court of New Brunswick. The 
Company appealed on the following grounds: 
1. That the practice of the Court not to allow 
the defendant to cross-examine a witness to 
prove his plea, as decided in Atkinson v. Smith, 
4 Allen, 309, was erroneous ; 2. That as the Com- 
pany had the right to cut down ornamental or 
shade trees where necessary for the erection, use 
or safety of their line, they were the judges of 
that necessity ; and 3. That the plaintifiTs re- 
medy was under the clause in the Company's 
Act referring to arbitration, and ousted the juris- 
diction of the courts. 

Held, overruling these objections, that 
the Company should be held to a strict 
construction of their act of incorponu 
t|oo^ Ai^d yfff^ l^ouftdto proye thaf it ifw ^i^^^ 
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sary for the erection, use or safety of their line 
to cut these trees, and that having failed to do 
so, they were liable. 

Appeal dismissed with costs. 

Hector Cameron^ Q. (7., for Appellant. 

C. W. Weldon^ Q. C, and BurbHdge, for 
Respondents. 



Snowball, Appellant, y. Stiwabt, Respondent. 

Aiotion to reecver logs — Wiihdrawal oj ol^'eeiionable 
evidence from the Jury — Misdirection. 

This was an action brought by Mr. Stewart 
against Mr. Snowball, to recover a quantity of 
logs alleged to have been cut by parties named 
Sutherland and Kirwan, on lands held by plain- 
tiff under license from the Government. On 
the trial, the admissions of these parties were 
admitted on the plaintiff 's counsel undertaking 
to connect the defendant with these parties. 
This he failed to do, but called an agent of the 
plaintiff, to depose as to certain statements of 
Mr. Snowball. The Chief JuBtice withdrew the 
evidence of these admissions from the Jury, and 
directed them that if they thought Snowball 
admitted he had the logs, the plaintiff was en- 
titled to a verdict. The Jury found a verdict 
lor the plaintiff. A new trial was moved for 
on the grounds : 1. That the Chief Justice had 
no riglit to withdraw the objectionable evidence 
ad netted by him, from the jury. 2. That out- 
side of these statements there was no evidence, 
and the learned Judge misdirected the jury on 
that point. 

The Supreme Court of New Brunswick dis- 
charged the rule, and on appeal to the Supreme 
Court of Canada, it was : 

Held^ that there was no evidence that the logs 
sought to be recovered had been cut on plain- 
tiff's premises, and that while the Chief Justice 
had the right to withdraw the objectionable 
evidence from the Jury, he had misdirected the 
jury as to the effect of the statements made by 
Snowball to plaintiff's agent. 

Appeal allowed. 

Weldon, Q. C, for Appellant. 

Wetmoref Q, (7., for Respondent 



who had a kiln of bricks bumt^ ready for use, 
containing somewhere in the vicinity of 100,000 
bricks, to purchase, and paid for a portion of 
them, 50,000 according to sample. Thomas de- 
livered to plaintiff 16,000, and the balance of 
the bricks was taken by the defendant, as Sheriff 
of York, under an execution against Thomas. 
The question to be decided on this appeal was, 
whether the bricks were the plaintiff's property, 
under what had taken place between Thomas 
and him, so as to exempt them from seiaure 
under the execution. 

ffeldf that there was no sale of a specific pro- 
perty under the contract, and that the property 
in the bricks did npt pass to the purchaser ontil 
the bricks had been selected. 

Appeal allowed with costs. 

(?. F. Gregory^ for Appellant 

WetmorCf Q.Cy for Respondent. 



TiKPLB, Appellant^ v. Closb, Respondent. 
Trover — Vendor and Purchater-^ Property in goods. 

This was an action of trover for bricks. The 
plaintiff agreed with one Thomas, a brick-maker, 



Thi Qummm, Appellant, v. Billiau et al., Res- 
pondents. 

North Shore Quebec Turnpike Bondi iented under 
authority of 16 Via. c. Hh^LiahiUty ^ 
Canada for the debts <f the late Province qf 
Canada. S^ 

The respondents, by Petition of Right before 
the Exchequer Court, set forth in substance : 
That the Province of Canada had raised, by 
way of loan, a sum of £30,000 for the improve- 
ment of Provincial highways situate on the 
North Shore of the river St Lawrence, in the 
neighborhood of the City of Quebec, and a 
further sum of £40,000 for the improvemtnt of 
like highways on the South shore of the river 
St. Lawrence ; that there were issued debentures 
for both of the said loans, signed by the 
Quebec Turnpike Road Trustees, under the 
authority of an act of Parliament of the 
Province of Canada, 16 Vict. c. 235, intituled : 
«*An Act to authorise the Trustees of the 
Quebec Turnpike Roads to issue debentures to 
a certain amount and to place certain roads 
under their control " ; that the moneys so 
borrowed came into the hands of Her Majesty, 
and were expended in the improvement of the 
highways in the said Act mentioned ; that no 
tolls or rates were ever imposed or levied on 
the persons passing over the roads improved by 
means of the said loan of £30,000 ; that the 
tolls imposed and collected on the highways 
improved by means of the said loan of £40,000 
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weie nerer applied to the payment of the 
debentarfS issoed for the last mentioned loan 
in interest or principal; that the Trastees 
accoanted to Her Majesty, as well for the said 
loans as for the tolls collected by the m ; that 
At no time had there been a fund in the hands 
of the said Trustees adequate to the payment, 
in iDte^e^t and principal, of the debentures 
iKoed for said loans ; that the respondents are 
holdeis of debentures for both of the said lijans 
to sn amount of $70,072, upon which interest is 
dne from the 1st July, 1872; that the deben- 
tures ao held by them fell due after the Union, 
and that Her Majnaty is liable for the ^ame, 
under sect 111 of the B.N.A. Act, 1867, as 
debts of the late Province of Canada existing 
St the Union. 

In his defence to this Petition, Her Majesty's 
Attoroey General did not deny the liability of 
Her Majesty for the debts of the late Piovince 
of Canada, but he denied that the debentures in 
question were debentures of the Province of 
Onisda ; that the moneys for which they were 
issned w«re borrowed and received by Her 
Msiesty ; that there was any undertaking or 
obligation on the Province of Canada to pay 
the whole or any part of the said debentures. 

fle^ affirming the judgment of the Exchequer 
Court, thai the debentures in question were 
debentarea of the late Province of Canada : 
therefore, under the provisions of the B. N. A. 
Act the Dominion of Canada was liable, but for 
the capitel only of the said debentures, it being 
provided ay cap. 235, sec. 7, that no money 
•hoald be advanced out of the Provincial funds 
for the payment of the interest. (Ritchie, C.J., 
and Qwynne, J., dissenting). 

latk, Q.C., and Churehj Q.C, for Appellants. 

MeCartkyj Q. C, and Irvine^ Q. C, for Respon- 
dents. 



JovAs, Appellant, v. Gilbbbt, Respondent. 

By-ia»~^Pow^ to impose License Tax — Diserim- 
inaUon between reeidenU and non^reeidenU — 
Ulir^ viret ofJZ VieL e, 4, {N. B.) 

This was an action against the Police 
Magistrate of the City of 8t. John, for wrong- 
folly causing- the plaintiff (Jonas), a commer- 
cial traveller, to be arrested and imprisoned on 
a warrant iisued on a conviction by the Police 
Hagisliate, for violation of a by-law m(AdQ hy 



the Common Council of the city of 8t. John, 
under an alleged authority conferred on that 
body by 33 Vict. c. 4, passed by the Le^islatura 
of New-Brunswick. The by-law in question 
authorized <* the mayor or his deputy, as afore- 
said, to demand and receive from any and every 
such person to whom license shall be granted, 
as aforesaid, for the use of the Mayor, Alder- 
men and Commonalty of the said city, the sum 
of money hereinafter mentioned and specified, 
according to the following scale, namely : 

Professional men, as barristers, attorneys, 
notaries, physicians, surgM'US, practitioners in 
medicine or any art of healing, dentists, if 
resident, $20. If transient persons, not having 
taken up a residence, $40. 

Wholesale or retail merchants or dealers or 
traders, f< rwarding or commission merchants, 
lumber merchants or dt-alers, the agents of 
merchants or traders, express agents, general 
brokers, manufarturers, apothecaries, chemists 
and druggists, if resident, $20. If transient 
persons, not having taken up a residence, $40. 

Persons not having their principal place of 
business in this city, selling or offering for sale, 
goods, wares, and merchandise of any descrip- 
tion by sample card, or any other specimen, 
and the ageuts of all such persons, $40. 

Persons using any art, trade, mystery or occu- 
pation, or engaged in any profession, business 
or employment within the city, not coming 
under any of the before-mentioned, if resident, 
$20. If transient persons, not having taken up 
a residence, $40. 

Ileldy that assuming the Act 33 Vict. c. 4, to 
be intra viree of the Legislature of New Bruns- 
wick, the by-law made tinder it was invalid, be- 
cause the Act in question gave no power to the 
Common Council of St. John, of discrimination 
between residents and non-residents, such as 
they had exercised in this by-law. 

Bethunsj Q. (7., and Maclaren, for Appellants. 

Tuekf Q. C.f for Respondent. 



Djcwb, Appellant) v. Wi.tbrbpbt, Respondent. 

Slander — Public Officer — Privileged Com" 
munication. 

Tbe appellant, Dewe, having been appointed 
Chief Post Office Inspector tor Canada, was 
engaged under directions from the Postmaster 
Qeneral in making enquiries into certain 
irregulariUeti which h^^ beeu discovered 9\ 
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the St. John Post Office. After making in- 
quiries, he had a conversation with the re- 
spondent, Wat<^rbur7, alone in a room in the 
Post Office, charging him with abstracting 
missing letters, which respondent strongly 
denied. Thereupon the assistant-postmaster 
was called in, and the appelant said : " I have 
charged Mr. W. with abstracting the letters. I 
have charged Mr. W. with the abstractions that 
have occurred from those mont*3r letters, and I 
have concluded to suspend him." The res- 
pondent having brought an action for slander, 
was allowed to give evidence of the conversa- 
tion between htmsulf and appellant. There was 
no other evidence of malice. The Jury found 
that appellant was not actuated by ill-feeling 
toward the respondent in making; the observa- 
tion to him, but found that hn was so actuated 
in the communication he made to the assistant 
postmaster. 

Leave being reserved to enter a non-suit or 
verdict for the defendant, the verdict was for 
the plaintiff, and the jury assessed the damages 
at $6,000. 

-Hell, on appeal, that the appellant was in 
the due discharge of his duty and acting in 
accordance with his instructions, and that the 
words addressed to the assistant post- master 
were privileged. 

Xa«A, Q. C.J for Appellant. 
Tuekf Q. C.J for Respondent. 



Oallaohir, Appellant, v. Taylor, Respondent. 

Marine Policy — TottU lots — Sale by Master^— 
A'otice <2/ Abandonment. 

This was an action brought by the respondent 
against the appellant, to recover as for a total 
loss, the amount insured hy the appellant, as 
one of the underwriters, upon a marine policy 
issued by the Ocean Marine Insurance Associa- 
tion of Halifax, upon the shallop *< Susan,'' 
belonging to the respondent, alleged to have 
been totally lost by a ptril insured against. The 
vessel stranded, on the 6th Ju'y, near Port 
George, in the county of Antigonish, adjoining 
the county of Guysboro', where the owner 
resided. The master employed surveyors, and 
on their recommendation, confirmed by tte 
judgment of the master, she was advertised for 
sale on the 7th July, and sold on the 1 1th July. 
fU^ paptain \^ M^mfk^ to tii« a^en^ of 



the vessel in Halifax, who informed defendant's 
company, but he did not give any notice of 
abandonment, and did not endeavor to get off 
the vessel. 

The vessel, valued at $1,200, insured for $800, 
was sold for about $105 on the llth July, and 
was immediately got off, and afterwatds used in 
trading, and carrying passengers. 

Heldj that the sale by the master was not 
justifiable, and that the loss was not such a loss 
as to dispense with notice of abandonment in 
claiming for a total loss. 

Rigbyj Q.C.j for Appellant. * 

Gormulty and Graham^ for Respondent. 



CiMON, Appellant, v. Psrrault, Respondent. 

Election Act — CoUrable employment by Agent — 
Acte o/ Sub-ayent — Fublte Peace. 

The charge upon which this appeal was deci- 
ded was one of bribery by A Hard and Tarte, 
agents of the respondent, Pernmit, by payments 
of money to Bouchard, Boivin, I. Gagnon and 
J. Gagnon, all of whom were electors. It was 
proved that Tarte was the respondent's general 
agent fur that part of the country, and that 
Allard was specially requested and given money 
by Tarte, and induced by him to advance 
money to employ a certain number of men, 
without specifying any particular persons to 
be so employed, for the alleged purpose of pre- 
serving the public peace on polling day. It 
was not in evidence that Taite had applied to 
the proper authorities, or otherwise si^plied 
with the law in order to secure the peaceful 
conduct of the election, but the reason assigned 
by him for ordering the employment of police- 
men was that he had received information by 
telegrams and letters, that roughs were coming 
down from Quebec to Bay St. Paul to interfere 
with the voting of the electors. No person 
came, and the polling took place without any 
interference. The four persons above named 
were known to be supporters of the appel- 
lant, and swore that they voted for respon- 
dent because they had received from Allard 
the sum of $2 each. 

' Held (Taschereau and Gwynne, JJ., diss.) 
(1) that the respondent was responsible for 
the acts of bribery committed by Allard, a 
sub-agent appointed by his general agent. (2) 
That the employment of a number of men to 



f HE LMAL news. 



9& 



of Tarte, without his having previouBly taken 
the means provided by law to secure (he public 
peace, was a colorable employment, and then - 
fnre respondent^ through his agent, Tarte, was 
guilty of a rormpt practice. 

Darndtotij Q.C.y for Appellant. 

AnfferKj'Q.C.^ ^ PelUiier, Q.C.j for Respondent. 



Lardi, Appellant, v. Dbsladriers, Respondent. 

Suprewte Court Act, Sec. 4 — Right to send back 
record /or further adjudication — Corruption 
— Jntufieiencj/ oj return of election expennea — 
Penonal expenue of earultdate to be included. 

Tho original petition came before Mr. Justice 
HcCord for trial, and was tried by him on the 
merits subject to an objection to his juris- 
diction. The learned judge, having taken the 
case en dilibM, arrived at the concluHion that 
be had no jurisdiction, declared the objection 
to his jurisdiction well founded, and " in con- 
sequence the objection was maintained, and the 
petition of the petitioner was rejected and 
dismissed." 

This judgment was appealed from, and the 
DOW respondent, under sec. 48 of the Supreme 
Court Act, limited his appeal to the qneHiion of 
JuriMJiction, and the Supreme Court allowed the 
appeal. 

Httd^ that Mr. Justice McCord had jurisilic- 
tion, and it was ordered that the record be 
tmnamitted to the proper officer of the lower 
Court, to have the said cause proceeded with 
according to law. 

Heldy that the Court could not, even if the 
appeal had not been limited to the question of 
jurisdiction, have given a decision on the me- 
rits, and that the order of this Court remitting 
the record to the proper officer of the Court a 
9110 to be proceeded with according to law, gave 
jurisdiction to Mr. Justice McCord to proceed 
viih the case ou the merits, and to pronounce 
K judgment on such merits, which latter judg- 
ment wonld only be properly appealable under 
•cc. 48, Supreme Court Act, (Fournier and 
Henry, JJ., dissenting.) 

The charge upon which this appeal was prin- 
<^ip«lly decided was that of the respondent's 
bribery of one David Apelin. During the elec- 
tion canvass, the respondent gave Apelin, at 
whose house he stopped two or three times, $5 
for the trouble he gave him. Apelin swore it 
was not worth more than $1. This amount. 



together with other amounts paid out by the 
appellant during the election canvass, was not 
furnished to his agent as part of his personal 
expense'*, and did not appear in the official 
statement of the legal expenses of the appellant 
furnished to the returning officer. 

Held, that the candidate iw bound to include 
in the pnbliphed statement of his election ex- 
penses his personal expenses, and as appellant 
had not included in the said return the said 
amount of $5, and Apelin had not earned more 
than $1, the payment to Apelin by respondent 
of $4 more than was due, was an act of personal 
bribery. 

The judgment of McCord, J , (6 Q. L R. p. 100) 

on the other charges was also affirmed. 
Langelitrj Q. C, for Appellant 
Amyot, for Respondent. 



McGbbsvt, Appellant, v. Pailli, Respondent. 
Answers to Interrogatories — C. C. P, 228, 229. 

The Superior Court at Three Rivers, by its 
judgment, which was confirmed by the judg. 
ment of the Court of Queen's Bench, condemned 
the appellant McGreevy to pay to the res- 
pondent the sum of $3,090.89, for the balance 
due on the price and value of railway ties made 
and delivered to the appellant, in accordance 
with a contract signed by his brother R. McGree- 
vy, and the respondent Pnille. In answer to 
certain interrogatories which referred to all 
the matters in issue between the parties, the 
appellant answered, either, '< I do not know," 
or, " I have no personal knowledge." 

ffeldy that such answers are not categorical, 
explicit and precise, as requited by arts. 228 
and 229, C. P. C, and that the facts mentione<l 
in these interrogatories must be taken as pro 
con/essisj and sufficiently proved the plaintiff's 
case. 

Irvine^ Q.C., for Appellant. 

Houldf for Rcspoudent. 



Ryan, Appellant, v. Ryan, Respondent. 

Statute of Limitationa — Poasetiion aa caretaker — 
Tenancy at will — Finding of the Judge at the 
trial. 
The plaintiff's father, who lived in the town- 
ship of Tecumseh, owned a block of 400 acres 

of land, consisting respectively of lots 1 in the 
13tb and 14th concessions oi the township of 
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Welletlej. The &Uier had allowed the plain- 
tiff to 00C11P7 100 acreii of the 400 acres, and he 
waa to look after the whole and to pay the taxes 
upon them, but to take wtat timber he required 
for his own use, or to help him to pay the taxes, 
bot not to gire any timber to any one else or 
allow any one else to take it. He settled in 1849 
upon the south half of lot I in the 1 3th conces- 
sion. HaHng got a deed for the same in No- 
Tsmber, 1864, he sold the 600 acres to one 
M. K. In December tollowing he moved on 
the north half of this lot No. l,and he remained 
there ever since. The &ther died in January, 
1877, devising the north half of the north half, 
the land in dispute, to the defendant, and the 
sooth half of the north half to the plaintiff. The 
defendant, claiming the north 50 acres of the 
lot by the fiither's will, entered upon it, where- 
upon the plaintiff brought trespass, claiming 
title thereto by possession. 

The learned Judge at the trial found that the 
plaintiff entered into possession and so con- 
tinued, merely as his lather's caretaker and 
agent^ and he entered a verdict for the defend- 
ant. The evidence showed an entry on the 
land within the last seven years, and thereby 
created a new starting poiot for the Statute, 
and a new tenancy at will. 

Held, that the evidence shows that the re- 
spondent at first entered and continued in pos- 
session of the land in dispute as agent or ca re- 
taker for his fiither; and he subsequently ac- 
knowledged himself to be and agreed to be 
tenant at will to his father, within ten years ; 
and therefore respondent had not required a 
statutory title. 

Appeal allowed. 

Kingf for Appellant. 

JBowlby, for Respondent. 



COURT OF QUEBN'S BENCH. 

MoNTRBAL, Feb. 16, 1881. 

BoBioH, CJ., KoMK, Ramsat, Cross, Baby, JJ. 

FuLLiB et al. (plffs. contesting opp. below), 
Appellants, ft Flitchbr, (oppt. below), 
Respondent. 

Exeaaion — Second miiure o/ lands a/Ur the Sheriff 
has returned the first writ and prosU-verbal 
ofseimre. 

This was an appeal from a judgment of the 
Soperior Court at Bherbrooke (Doherty, J.), 



Nov. 10, 1879, maintaining an opposition. (See 
2 Legal News, p. 388.) 

The Sheriff for the District of St. Francis, on 
the 29th of March, 1878, seised the lands of 
S. K Smith, at the suit of the respondent. 

On the 21st July following Smith made an 
opposition to annul the seisure. The sale of 
the lands seised was suspended by this oppo- 
sition, which was returned into the Prothonota- 
ry's office by the Sheriff on the 13th August^ 
1878, together with the writ under which the 
seisure had been made. 

On the 29th March, 1879, the Sheriff aeiied, 
under a writ of execution issued by the appel- 
lants, the same lands previously seised at the 
instance of the respondent. 

On this second st* isure the respondent made 
an opposition to annul the sale, on the ground 
that the first seisure was still pending, and that 
a second seisure could not take place of the 
same lands until the first had been disposed of. 

The appeal was from the judgment maintain- 
ing this opposition, and declaring the second 
stfisure void. 

The CooRT, (per Douom, C.J,) held that, 
under art 642 C C P., the existence of a first 
seisure can prevent a second seianre only whtn 
the writ on which the first seisure has been 
made is still in the hands of the Sheriff. It is 
not possible for the Sheriff, after he has dia- 
possesst d himself of the first writ and proe^ 
verbal of seisure, to note thereon, as an oppo- 
sition for payment, any subsequent writ that he 
may receive. The provisions of C C. P. 642, 
643, suppose that subsequent writs of execution 
are placed in the hands of the Sheriff before the 
proceedings on the first seisure have been 
abandoned or suspended, and while the Sheriff 
is still in time to proceed to the sale on the 
advertisements made on the first seisure, and 
on the day fixed for the sale. Here, the second 
writ being placed in the hands of tne Sheriff 
long after the day fixed for the sale, and the 
suspension of the whole proceedings by the 
return of the first writ, the appellants had no 
means of compelling the Sheriff to advertise the 
sale of defendant's lands on the first aelaore, 
nor to fix a day for the sale, except as directed 
by the second writ 

Judgment reversed. 

BrookSj Camirand j* Burd^ for Appellant 
IveSf Brown # Merry ^ for Respondenta. 
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ovR Supreme court. 

Since we wrote on the Supreme Court, 
on the 5th of March, there has hecn a 
debate on Mr. Qirouard's bill, and Parlia- 
ment has adjourned without the measure 
bariDg obtained the honours of a second 
reading. What might have been the result 
of the debate had it not been adjoumt'd. 
it is impossible to say ; but one can hardly 
imagine that the arguments used on either side 
conld have materially affected the vote. The 
speakers had evidently, and very properly, de- 
tennined to avoid the question which was 
appermost in every one's mind— the personal 
composition of the Court Mr. Brooks alone 
Tentnred on the question, but then it was by 
way of quotation. He read a letter from Mr. 
Kerr, in which that gentleman frankly expresses 
the opinion that the Courts in the hx>vince of 
Qnebec "■ have not the public confidence ;*' that 
the Court of Queen's Bench << is not what mi»:ht 
he called a strong court ;" and that the Supreme 
CoDrt "is not as strong as it should be.'' If 
Mr Brooks, in the borrowed language of Mr. 
Kerr, made vocal the opinion ot any large por- 
tion of the members of the House of Commons, 
then the Minister of Justice will have his hands 
pretty full. It may, however, be taken for 
granted that Mr. Brooks hardly saw the point, 
or rather want of point, of his quotation. He 
answers Mr. Girouard in effect: "true, the 
Supreme Court is a weak and unsatisfoctoiy 
Court to decide as to the civil law of Lower 
Canada ; but the appeal is from a weak Court." 
At best this is only the gambler's argument- 
one throw more of the dice. But if what Mr. 
Broob says be true, it is some argument for 
Mr. Girouard's bi II . One weak Court of Appeal 
11 surely mora than enough. It is somewhat 
strange that the speaker put forward to answer 
Mr. Girouard should have fallen so helplessly 
into a support of the measure he was ostensibly 
attempting to demolish. The real word of 
wisdom of the debate comes to us from Mr. 
Cameron (Victoria). He thus terminates a 
temperate speech ; *< There are interests of a 



" fiir more eitensive nature at stake than those 
<' limited ones to which my bon. friend has 
^ giAon expression on the present occasion. If 
>< the Court is not efficient it ought to be made 
" so, but we ought not to adopt a revolutionary 
" measure of this nature, which, to my mind, is 
" tantamount to the total abolition of this 
« Court." 

In order to decide as to the 'mental calibre of 
a Court there is but one way, and that is to sub- 
mit its decisions to the criticism of the techni- 
cally educated. Popular or general views on 
such points are almost always erroneous. The 
one thing necessary to subject the decisions 
of Courts to complete scientific control is faith- 
ful reporting. On the heels of the reporter will 
follow surely the critic, writer or pleader, and 
the true doctrine will soon prevail over the 
false. Unfortunately the importance of report- 
ing has not yet impressed sufficiently the 
minds either of the Bench or Bar. They do 
not seem to be fully alive to its vast importance, 
as a protection against misrepresentation, as a 
recompense for honest labour, as a guide to the 
prudent practitioner. 

It is beyond the scope of this journal to enter 
into the merits of the judgments of the Supreme 
Court. With the L. C. Jurist we have en- 
deavored to give, as completely as possible, the 
full jurisprudence of the Court of Queen's Bench 
here. When as much is done at Quebec, and 
when the official reports of the Supreme Court 
are kept up to date, then, and not till then, 
there will be a full record on which to build 
an enlightened judgment as to whether a Court 

is weak or strong. 

R. 



JUDICIAL SALARIES. 

The article printed on page 33 of this volume 
directed attention to the arrangement by which 
the salaries of the Superior Court judges in 
Ontario are supplemented from provincial funds. 
Nothing could show more forcibly the impro- 
priety of this system than the answer which 
Mr. Mowat made in the Legislative Assembly, 
when a question was put to him on the sub- 
ject. It was, in effect, that it is cheaper for the 
Province of Ontario to supplement the Domi- 
nion allowance in thl« way, than to bear its 
share of the burden which would be imposed 
on the country, if the judicial salaries 
generally were placed on a proper basis, and 
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the whole charge paid by the Dominion. This 
pretext is utterly indefensible, and looks like 
persistence in an extremely bad system. It is, 
moreover, unfair to the Soperlor Court judges 
of the Provin* e of Quebec, more ebpecially 
those residing in the city of Montreal, where 
the cost of living is probably higher than in 
Toronto. 

We append, from the Mail of Feb. 26, the 
report of what transpired in the Ontario Legis- 
lature : — 

Mr. Miiomaster rose to the notioe of motion given 
by him for **an addresa to the Lientenant-Qovernor 
for copiee of all correspondence between the Govern- 
ment of Ontario and Government of Canada, in pur- 
8'^ance of a resolution of this Hoose, paased dnrlng 
the fiesnon of 1879, with a view to have the allowance 
of $1»000 a year, paid by the provinoe to the jndffes of 
the Superior Courts, aB8nme«l by the Dominion." He < 
said that by the constitution of British North Ame- 
rica, judges were appointed by the federal Govern- 
ment, and were paid by it. Hence, in his opinion, 
the $1,000 allowance was beyond the competency of 
the Legislature. He held that it was altogether in- 
expedient that the Judges should receive anything 
whatever from the provinoe. It was dangerous in 
every sense, reliable as the judges were. The. pro- 
vince had no more right to fee the judges than the 
city of Toronto or any other place. It might be argued 
that I he judges did special service for the province, 
and should have remuneration. It was argued that 
without this allowance, suitable and able men could 
not be got to take the benchi the Dominion allowance 
being insnflScient. Re was inclined to doubt this, and 
at all events it was the business of the Dominion 
Govern men t, and not of Ontario. Therefore , he moved 
for the correspondence. 

Mr. Mowat siiid that, as be had already said on a 
previous occasion, he would inform the House that 
there was no feuch correspondence. The resolution of 
1879 did indeed express a desire for such communica- 
tion, but it also expressed the opinion that the good 
faith of the province was pledged to a continuance to 
the present judges of the allowanee. This reeolution 
was carried by a vote of 55 to 25, in the majority being 
the present leader of the opposition. The speaker be- 
lieved that what was then the opinion of the House 
was its opinion now. As to the competency of the 
Legislature to pass the Act, the Dominion Govern- 
ment had disallowed it the first year it had passedf 
but had allowed it to remain unimpugned in its re- 
iteration in the next session, thereby tacitly acknow- 
ledging that the Legislature was right. Furthermore, 
even if the province prevailed upon the Dominion to 
increase the salaries of Ontario judges, the Govern- 
ment would be obliired to raise the salaries of judges 
throughout the country* and this would entail such 
additional expense to the country that Ontario's share 
of it would far exoeed the allowanoe it now paid 
directly to the judges. 

Mr. Meredith said that the Attomey-Gheneral was 
right in stating that the resolution expressed a cer- 



tain opinion, but be had apparently fkiled to appre- 
ciate that the resolution asked that certain corres- 
pondence should take place. To this portion of the 
resolution no attention had been paid. With reference 
to the question of the allowance, the speaker held that 
there were grave reasons to question the expediency 
of the Act providing for it. He hoped that the At- 
torney-General would at all ovents see that the full 
import of the resolution of 1879 was attended to. 

Mr. Macma«ter said that there could be no doubt 
of the illegality of making the allowance. The terms 
of the Confederation Act distinctly showed this. The 
argument of the Attorney-General anent expense was 
boRging the question. The Ontario Legislature had 
no right to supplement the balaries of the judges ; the 
Dominion Government had. It was argued that the 
judges performed certain services for the province. 
Why should it not be argued similarly that they oould 
perform services of any kind for anyone, and be paid 
by anyone, a state of affairs which would speedily up- 
set the whole sjrstem of justice. The whole duty of a 
judge once on the bench was to devote himself to the 
administration of justice. Any proceeding whioh 
tended to trench in the slightest upon the independ- 
ence of the judges should be done away with at once 
and for ever. If the correspondence referred to in the 
resolution for 1879 had not taken place, the sooaer it 
did the better. 

Mr. Muwat— It has not taken place. 

Mr. Macmaster— Then I withdraw my motion. 



ANQLO-AMERfCAS^ COPT RIGHT 
CONVENTION. 

Upon the question of an international copy- 
right, the London Law Timet has the following: 

Her Majesty's Government lately received 
from the United Staters Minister here, a draft of 
a Copyright Convention which has been under 
the consideration of the United States Govern- 
ment, and on which they desire the views of 
that of Her Majesty The Board of Trade have 
forwarded this draft to Mr. Blancbard Jerrold, 
as chairman of the English branch of " The 
International Literary Association,** in order 
that he may call a meeting of English authors 
and publishers, and take their opinion upon 
the scheme. The Board of Trade say in their 
letter that the draft ^< is not, as they understand, 
sent in the form of a direct proposal from the 
United States Government." 

The draft convention contains eleven clauses, 
with all of which it is not necessary for us to 
deal. Clause 1 gives to English authors the 
same protection, and for the same number of 
years, against unauthorized reproduction in 
America, as they now enjoy in England, and 
vice verta with American authors. A curious 
proviso says that this protection shall not be 
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afforded nnless the English author has his Ame- 
rican edition manufietctnred in America, so vice 
verta with the English edition of an American 
book. This proviso does not affect works of 
sit, nor does it prohibit the printing in one 
country from the stereotypes made in the other. 
These stipulations " shall also be applicable to 
the representations of dramatic works and to 
the performance of mnsical compositions, of 
drawing, of painting, of sculpture, of engraving," 
&c., and other works fju$dem generit. There are 
the usual provisions as to the importation of 
pirated copies, ftc. With regard to registration, 
the title of English books must in every case 
be registered in Washington, and that of Ame- 
rican books in England before publication, and 
copies must be deposited in England and the 
States respectively within three months after 
publication. 

In noticing the provisions of the Anglo- 
Spanish Convention we pointed out the need- 
lessly burdensome duty imposed by such a re- 
giskation clause. Again we ask why one re. 
gistration is not sufficient ? Let every American 
book registered at Washington be protected 
here forthwith without further registration ; and 
80 with English books registered in London. 
The Board of Trade in their letter suggest the 
following additions and alterations, which, with 
ill deference, will not, we feel sure, meet with 
the approval of those most concerned. The first 
proposed change is salutary enough. It would 
extend the term of three months to six, within 
which authors must deposit their books in Lon- 
don or Washington, as the caae may be. Then 
they propose " that the provision requiring the 
niaDu£u;tuTe of books to be in tt.e country of 
republication be confined to the United States." 
Further, <'that all prints or reprints of books 
by British authors published with the consent 
of the author in the United States be freely 
admitted into the United Kingdom, and into 
ill parts of Her Majesty's dominions." These 
two proposed alterations we cannot but think 
Qnfdr to England. 

It will be seen that the English printing 
trade will lose a good deal of work, since En- 
glish reprints need not be printed in England, 
while American reprints must be printed in 
the Htates ; and that, moreover, the Americans 
ire to be allowed to send their reprints over 
here, while we are prevented from onr sending 



reprints into America by heavy protective <Uk- 
ties. Let one of two things be done : either 
admit English reprints into America, duty free, 
as American reprints are to be let into England ; 
or let the sale of reprints be confined to the 
country where they are published. 

We trust that Government will receive ad- 
vice leading them to abandon the proposed 
changes, with the exception of that extending 
the time for depositing copies , and that they 
will substitute a single registration in the 
country of first publication for the cumbersome 
method proposed in the draft. It is a hopi ful 
sign that America should have at length con- 
sented to enter into any copyright convention 
at all ; and we feel sire that, in whatever shape 
Government ultimately concludes the Conven- 
tion, it will be welcomed by English sufferers, 
whose name is legion. 



NOTES OF C 

COURT OF QUEEN»S BENCH. 

QuEBBo, Maroh 1, 1881. 

MoLiOD k Masham. 

Appeal to Privy Council — Sum payable to 
Ber Mnjeity. 

Motion for leave to appeal to the Privy Coun- 
cil, on the ground that there was a part of the 
sum payable to Her Majesty. 

The Court rejected the motion. There was 
no issue as to the exigibility of the auctioneer's 
tax. 



DiBOMi k ROBITAILLI et al. 

Appeal — InUrloeuiory Judffmeni. 

Motion for leave to appeal in forma pauperis 

from an interlocutory judgment maintaining a 

rSponse en droit. Leave to appeal was granted, 

but no permission was granted to proceed in 

forma pauperis, 

QuiBBO, March 3, 1881. 

Ex parte Broussbau, petr. for Habeat Corpus. 
Habeas Corpus — Jurisdietion pfJud^e of Sessions, 

The petitioner contended that he was im. 
prisoned without authority, the Judge of Ses- 
sions of the Peace being appointed by the 
Lieutenant-Governor. 

The Court would not enter upon a question 
of this sort on Habeas Corpus, The Judge of 
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SeMiong wag in the open enjoyment of a judi- 
cial office, and bis quality could not be ques- 

tioned by eveiy litigant. 

Writ refused. 



ThVBIBIT ft W1.DLIXOH. 

Appeal — Interlocutory judgment. 

Motion for leave to appeal from interlocutory 
judgments on two motions. The first motion 
was by plaintiff to correct a clerical error by 
effacing the words "de Circuit" and replacing 
them by the word " Sup6rieure/' The other 
motion, also by plaintiff, was to allow plaintiff 
to serve defendant with a duly certified copy of 
the writ, the copy served not being certified. 
Both these motions were accorded on payment 
of the costs incurred on the eze^tkn d la Jorme 
previously fiK-d by defendant. 

The Court rejected the motion for leave to 
appeal, with costs. 



QuBBic, March 7, 1881. 
Kiaa k Piltiir. 
Procedure — Prohibition '^Ineeription. 

Motion for leave to appeal from interlocutory 
judgment. 

The action began by writ of Prohibition. The 
parties neglected to observe the delays of pro- 
cedure of Arts. 1000, 1, 2, 3, ft 4, C. C P. The 
plaintiff then inscribed his case for evidence 
with a notice of three days. Defendant made 
default. Plaintiff then inscribed for pn.of and 
hearing, with notice of eigbt days. These 
inscriptions were both rejected on motion. 

Ramsat, J., dissenting, thought the judgment 
of the Superior Court was correct ; that the law 
provided for no such procedure as an inscription 
in these cases ; that the parties having allowed 
the case to get out of its regular course, it was 
not competent for either party to fix a new day 
on which to compel his adversary to proceed, 
and that this could only be done by the 
authority of the judge. 

Cross, J., also dissenting, regretted the allow- 
ance of the appeal ; a remedy might be had 
without it. In such summary matters no in- 
sciiption for EnquSte is necessary. The 
prosecutor has three days to complete his 
proof (Art. 1003, C.P.C), and the defendant 
two more. The Court or Judge (Art. 1005) can 



extend these delays when necessary. Where 
both parties have neglected these requirements, 
it has been the practice for one of them to 
apply to the Court or Judge to fix a day to 
proceed. By this means the appellant could 
have had his remedy; true, he has twice in- 
scribed for Enquftef and the inscriptions have 
been set aside on the prosecutor's motion, 
which has the semblance of a purpose to 
obstruct. It might have answered every pur- 
pose to have treated the inscriptions as notices 
requiring the prosecutor to proceed. But if the 
Court or Judge held another course to be more 
logical or correct (for which there would 
seem to be reason), it should have been 
followed. In the circumstances two things are 
necessary: First, the presence of a Judge; 
and second, the presence of the parties or the 
fact of their being duly notified. With these 
essentials, the fixing of a time by the Judge is 
the most ready and convenient ft ay of binding 
the parties to proceed, and would in fact be the 
most logical and correct course, in exact con- 
formity with the provisions of the Code, and 
free from objections, allowing the case to be 
forced on by the simple demand of either party. 
It is always a delicate matter for the appellate 
court to interfere in matters of mere discipline, 
or in what pertains to the domestic forum, 
justifiable, perhaps, when serious obstacles of 
form are interposed, but hardly so in cases of 
mere choice of the form of remedy, it should 
be avoided when the ends of justice can be 
attained without such interference. The appeal 
would seem to be unnecessary. 

The majority of the Court (per Dorioh, C. J.) 
held that there was no need of any inscription ; 
that the proceedings were summary, and there- 
fore it was presumed that the parties were pres- 
ent from day to day till the evidence was com- 
pleted. The Judge should have allowed the 
plaintiff to proceed. 

Leave to appeal granted. 



QuBBio, March 8, 1881. 

St. Laurknt v. Tbi Qubrv. 

Indictment /or burglary — Conviction^ receiving 

ttolen goodt. 

The plaintiff in error was indicted for bar. 
glary, and by the verdict he was convicted of 
receiving stolen goods knowing them to be 
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itolea. He was sentenced to be imprisoned in 
the penitentiary, and was suffering the pnnish- 
fflent. He soed out a Writ of Error, and was 
bromeht up on Habeas Corpua for the argument. 
The CouBT set aside the conviction. 



Joseph ft Murpht. 

Appnl — ffOerloeutory judgment — Insolvent Act oj 
1869 — Creditor taking consideration for 
yranHng discharge. 

Action (by respondent) for penalty under Sec- 
tion 149 of the Insolvent Act of 18S9 by the 
assignee. The action alleged that appellant 
took a promise of payment from one Le- 
mesurier, an insolvent, whose assignee re- 
spondent was, as a consideration or induce, 
ment to consent to the discharge of such 
insolTont. Defendant pleaded to the form, 
setting up that the assignee could not now 
bring such action. This exception to the form 
was rejected by the Court l>elow. The de- 
fendant therefore asked leave to appeal. 

The CouBT refused leave to appeal, as the 
point could be bett*T decided on the merits. 



8DPBRT0R COURT. 

Montreal, March 10, 1881. 

Before Torbakoi, J. 
Haolet v. O^Bbien, and p. S. O'Briin, Opposant. 
Procedure — Opposition — Opposant in bad Jailh. 

This was an application by opposant to be 
allowed to file an opposition to a venditioni 
exponas of real estate. He had filed a fir^t op- 
position on the I6th day before the day fixed for 
the sale, and the opposition had been rejected 
on the ground that it was not accompanied by 
the deed referred to in the opposition and form- 
ing the (cTOund thereof. 

The facts, shortly, were that plaintiff ob- 
tained judgment against the defendant in 1878 
for $12,480, and interest and costs, and took the 
lands in question in execution on the 25th No- 
Tember. The defendant had given a deed of 
them to Patrick S. O'Brien, the opposant, on 
the 19th October, 1880, and the deed was r> gis- 
tertKi on the 9th November. 

Fir Cdrum. It would be the duty of the 
Court to come to the aid of the opposant if his 



demand were bond fide and had ftny chance of 
being maintained. On this, the parties are re- 
ferred to Hans dit Chauss/e et ux. v. l/Odet dit 
d'Orsennens, 15 L. C. Jurist, 193, in review; 
Con. Stat. L. C, cap. 47, and C C. 2074. The 
lands were hypothecated to the plaintiff, and 
within six weeks before the seizure by the 
Sheriff the defendant executed a deed to the 
oppoRant. The aim is manifest. It is an ob- 
struction of the course of justice, and could only 
aval I to gain time. The Court cannot grant the 

motion. 

Motion dismissed. 

R, A. Ramsay for plaintiff. 
J. if. Glass for opponant. 



^ SUPHRIOR COURT. 

Montreal, March 10, 1881. 

Before Torrance, J. 

The Burland-Desbabats Lithoorapbio Co. ▼. 

Bemisteh. 
Peremption — Error in certificate of Prothonotary. 

Feb Cubiam. The demand here was for per- 
tmplion under C. C. P. 464, et seq. The motion 
was Hupported by the usual certificate from the 
prothonotary, but the certificate was informal, 
and as these proceediogR wero de rigueur, they 
would here fail. The defendant applying was 
" George Bemister." The certificate was in a 
case fti;aJ"st '* George Benister." The variance 
was small, but it was fatal. 

Motion dismissed. 

Lonergan, for plaintiff. 
Stephens^ for defendant, 



SUPERIOR CuURT. 

[In Chambers •] 
MONTBEA.L, March 10, 1881. 

Before TuREAkce, J^ 

Dblislb v. SA.NCHB, & Lbvy, opposaut. 

Foie Eneh^re—Applieation under C.C.P. 690 
must be made in Court, 

The demand here was for a folic enchhre under 
C.C P. 690 et seq. It was made to a Judge in 
Chambers. It ouprht to have been made to the 
Court. Vide C.S.L C , Cap. 8. 8. 18. 

Petition dismissed 

JS. (?, Levyy for plaintiff. 
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COURT OF REVIEW. 

MoRTBiALi Feb. 23, 1881. 

JOHKSON, TORRAMOl, JlTT^, JJ. 

[From 8.C., Montreal. 
McNamu et al. t. Jomss et al. 

Review — Depoii^^Several eimte$tatiofu. 

Where teveral conietUUione have been decided by 
thejudfffnerU inscribed in Review, the intcrib' 
ing party it bound to make a depoeit /or each 
eontettant who wiU be entitled to eoets in the 
event qfthejudyment being confirmed. 

The Court, where the deposit is inauffieient, wHl 
allow the inscribing party a reasonable delay 
to increase the deposit to the proper amount. 

JoHMgoN, J. lb this case the defendant moved, 
the day before yesterday, that the inscription 
be discharged, on the ground that there were 
two contestations, and only one depoMit. 

On that motion we had two things to con- 
sider; — Ist, whether the further* deposit was 
necessary ', and secondly, what was the conse- 
quence of its not having been made. 

We held on the iirst point, that as there were 
two contestations in which each defendant had 
a right to recover his co3ts in case he should 
be successful, each was entitled to have a depo- 
sit to look to for that purpose. 

As to the second point, we intimated that if 
it bad been asked to increase the deposit, the 
request would have been granted ; and we went 
further : we said that if the other deposit was 
made yesterday in office hours, the inscription 
would stand good, and the effect of the plaintiff^s 
omission in tliat case, would only be that he 
would have to pay the costs of the defendant's 
motion. 

We, therefore, reserved our final decision till 
this morning; and the extra deposit having 
been in the mean time certified, we reject the 
defendant's motion to discharge the inscription, 
and we order that the case be heard in its turn, 
on its appearing that the depobit is there, and 
that the costs of the defendant's motion are 
paid by the plaintiff before hearing. 

M. J. F. Quinn, for plaintiffs. 

F. X. Archambaultj for defendants. 



CUUKT OF REVIEW. 

MoNTRKAL, March 17, 1881. 

Johnson, Raivvilli, Jirrft, J J. 

rFrom 8. a, Montreal. 
Fair es qual. v. Casbils < t al., and Cabsils et al., 

mis en cause. 

Rule for Contempt^'Serviee — Delay. 

One clear day should be allowed between service and 
return of a rule for contempt. 

The judgment inscribed in review was ren- 
dered by the Superior Court, Montreal, Tor- 
RANOS, J., Oct. 13, 1880, declaring absolute a rule 
for contempt against witnesses. (See 3 Legal 
News, p. 337.) 

JoHMBOM, J. This is a rule for contempt 
a<raiust witnesses, and it was made absolute, 
and the parties inscribe that judgment before us. 

These gentlemen were in default ; they had 
been duly summoned as witnesses, and did not 
appear ; therefore, up to that time they were in 
the wrong. 

Then the rule was served at 5 p.m. of the 7th, 
and returned on the 8th, and heard on that day, 
and judgment was subsequently given making 
it absolute. 

We think we are bound by the practice laid 
down in review and in appeal, that there should 
be twenty-four hours' service of a rule of that 
nature, and we give the parties the benefit of 
that, and discharge the rule, but, under the cir- 
cum8tances, without costs. 

We would also call attention to the form of 
this rule, whi(?h is that the parties should be 
imprisoned until they shall have given evi- 
dence. This is objectionable, as there are no 
means of taking their evidence in jail, and they 
would be at the mercy of the party who wished 
to examine them. 

Rule against witnesses discharged, without 
costs. 

R. 4* L. Lafiamme, for plaintiff. 

L. N. Betjamin, for defendants. 



RECENT CRlMIf^AL DECISIONS. 

Larceny — Idem sonaru. — Under a charge of 
theft of a bank bill a conviction may be had 
upon proof of theft of a National bank note. 
Held, also, that the bill being described as 
issued by the <<Chatam National Bank,** and 
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the proof thowing that it was issued by the 
"Cbatbam National Bank," there was no vari 
aoce. Th« rale adopted generally seems to be 
iccordiiig to the distinction stated by Lord 
Mansfield, " that where the omission or addition 
of a letter does not change the word so as to 
make it another word the variance is not 
iiiaterial.''^/ZoM v. StaU of Texas, 4 Tex. L. J. 
393. 

Burglaiy^IfUent of Entry. — R. was indicted 
for baiglary with intent to steal. At the trial 
ha offered to prove that the prosecutrix, whose 
house he entered, was a lewd woman, and that 
he bad had improper intimacy with her ; which 
evideace the Court below refused to admit. 
Beldf error. The Court observed : " According 
to the common-law definition of a burglar, as 
given us by Lord Coke (3rd Inst. 63), it is * he 
that in the night time breaketh and entereth 
into a mansion house ot another, of intent to 
kill some reasonable creature, or to commit 
6ome other felony within the same, whether his 
felonious intent be executed or not.' This 
definition has been adopted by Hale, Hawkins 
and Blackstono. One of the elements essential 
to constitute the crime, according to this 
defiajtion, in the felonious intent with which the 
breaking and entry of the house may have been 
effected. If not with sucti intent, then the 
breaking and entry would be, at tbe common 
law, nothing more than a trespass. 4 Bl. Com. 
227. Jt was therefore very material, on the 
qaestion of intent, to Fhow for what object the 
prisoner broke and entered the house. If he 
really entered the house solely for the purpose 
ofbaving illicit connection with the prosecuting 
witoe^is, he could not be found guilty of burg- 
lary."— fioiiiwon ▼. StaU, 62 Md. 161. 

Forgery. — The alteration ot an indorsement 
of money received, made upon the back of a 
promissory note and not signed, does not con- 
stitute forgery, unless it is shown that the 
indorsement wa^ intended as a receipt for the 
benefit of the maker of the note ; the pro- 
tomption otherwise being that it was only a 
iDtimoraodnm made by the payee for his own 
convenience. — State v. Davis, 63 Iowa, 252. 

Romtcide — Att'mpt. — S., having a grievance 
agsinst W^ solicited N. to put poison in W.'s 
spnng, no that the latter would be poisoned, 
and offered him a reward for so doing. N. re- 
fus^ and handed the package of poison back 



to S . but afterwards discovered it in his pocket. 
Held, that S. could not be convicted of an 
attempt to commit murder by poisoning. — 
Stabler v. Commonwealth, 2 Crim. L. Mag. 267. 
Homeide— Identity. ^If the evidence given 
upon a tiial for murder shows that the person 
killed bore the same name as that a.leged in the 
indictment as the name of the victim, no other 
proof of identity need be given. — Stale v. KH- 
qore, 70 Mo. 546. 



GENERAL NOTES. 

Mr. G. C. V. Buohaaan, Q.G. . has been appointed 
a Judge of the Superiur Court, in the place ot the late 
Judge Duukin, (District of Bedford.) 

Tbe case of Castfo v. Regiaa has gone through all 
the Courts, and the House of Lords has affirmed the 
decision of the Court of Appeal, afbrmiog the right to 
iuflict cumulative eeutences, on the several counts of 
oue indictment. 

The L:iW Society was harmoniously constituted on 
Saturday, the 19th insUint, and the constitution 
received at once the signatures ot 62 members of the 
Montreal bar who were present. Dinners monthly 
and other meetings weekly are part of the programme. 
A learned counsel is the auihority for the statement 
that the Politiual Eoonomy club were dined (but not 
wined) at one dollar p«r bead, and he anticipated that 
t le bar might be catered lor on tne same terms. 
Some gourmand* may be inclined to cousider this a 
doioroud prospect. 

Toe farewell message of a dying judge was rep. ated 
by Sir Henry James in the Court ot Appeal, London, 
on the Ist ot November. Wneu tne lat« Justica 
XbeslKcr, said the speaker to the memben of the Bar, 
all of who Ji were st^nvliug during hid address, was very 
near his end, *he claimed ttie attention ot one who 
stood by him and exacted a promise that a message 
should be taken from him in that to him supreme 
moment to those who had been his comrades, and 
he begged that it should be told to ihom that he had 
never forgotten, and even in that moment did not for- 
get, the kindness and consideration which he had re- 
ceiled from them, and he hoped and trusted ttiat in 
return he would not be forgotten by them. That mes- 
sage I now give ' 

*'Cheap Uw" is a poor commodity, but cheap justice 
is worse. We go to tbe best lawyer for the best coun- 
sels ; we would go to tbe best judve for the purest 
judgment. We may get justice without giving ade- 
quate compeneation ; but as a rule there i.-* enduring 
virtue in the Scriptural truitim : ** The labourer is 
worthy of his hire." Let us see that the " hire " is 
adequate. Ask anv barrister on the Montreal streets, 
*' Is there a Court to-day?" " Yes ; there as Court 
every day." And so it is— barring Sundays, upon which 
judges are politely excused from ** sitting"— by statute. 
How often our Canadian judges must sigh for tbe old 
English system of assises— and '' terms " that are not 
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perpetual-~but allow an oooasional respite from the 
labours of the Judiciary. There are, as far as I can 
see, no greater drudges tban the members of our ciiy 
Bench . Sp€ctotur, 

From a recent discussion in the Ontario Leirihlature 
I observe that that Province adds a thousand dollars 
a>ear to the salaries paid by the Dominion Govern- 
ment. This is an unconstitutional attempt to recognise 
that the Judges of the Superior Courts are underpaid* 
It is unconstitutional, because under ihe British Noi-th 
America Act the Dominion Government aluue juu ap- 
point and pay the judges. No Provincial Government 
should undertake lo offer pay to the Judiciary. The 
Provinces have not the power to illegally dispose of 
money in such way—and the judge who receives it for- 
gets his obedience to the law he has been called upon 
to administer. An upright jud<e should be placed 
beyond dependence of every kind, and it is not in 
human nature that a judge may not be influenced by 
the receipt of an annual income from an unauthorised 
source. Perhaps the salaries paid by the Federal Gov- 
ernment are insufficieuc. If so, let the Dominion look 
to it that the hard- worked guardians of liberty and 
civil right are not overlooked. I cannot see why a 
Dominion ^udge in Toronto should receive a thousand 
dollars a year more than a Do junion Judge in Mon- 
treal-— <Speelator. . 

A lata number of the Revue Seientifique, of Paris, 
gives some interesting statidtios of crime in Eurupe. 
Portugal has just published an official report showing 
that the number of convictions ior crimes and mis- 
demeanors of all sorts in that oouutry during the year 
1878t was 10472, or 32 for each 100 iuhabiiantft. The 
convictions for heinous offences against the person, 
such as parricides, assassinations and infanticides, 
were in the proportion of 3*22 for every 100,000 inhabi- 
tants. The percentage acquitted and condemned of 
tboee accused, for the same yea', was as follows :— 
Acquitted -.—France, 20.63 ; Italy, 24.00 ; 8 pain, 25.80 ; 
Belgium, 27.au ; England, 29.40; Portugal, 37.34. 
Convicted :— Prance, 79.37 ; Italy. 76.00; Sp.«in, 74 20; 
Belgium,72-80; England, 70.60; Portagal. 62-66. The 
greatest number of crimes are committed by persons 
between the ages of twenty and thirty years. The 
percentage of convicts who knew how toreadstmKi 
as follows :— Germany, 9<3 ; France, 68 ; England, 66 ; 
Belgium^ 61 ; Italy, 31 ; Portugal. 30 ; Spain, 27. 

A curious Incident lately took plaee at the Man- 
chester Assises. During the previous week Mr. Jus- 
tice Field had sentenced Charles Moorus to ten years' 
penal servitude for putting an obstruction on the Old- 
ham, Ashton, and Guide Bridge Railway. His Lord^ 
ship on the 2ud inst., some days after the sentence^ de- 
clared in open court that " a neighborintr mugistrate 
had communicated with him, aud bad taken great 
pains to investigate the real circumstances of the 
case." His Lordship said he had» on the strength of 
the evidence so brought before him, come to the con- 
clusion that the offence was an isolated one, and not 
the outcome of a criminal mind, so he reduced the 
sentence to five yean' penal servitude. Later on in 
the day the learned judge informed the public that he 
had, within the last ten minutes, received ** quite au- 
thentic information," which satisfied him that the 



whole truth had not been told when the remiMion was 
applied for. His Lordship therefore restored the 
original sentence, leaving the parlies to apply to the 
Home Secretary for any remission. We should like to 
know who was the magistrate who privately "inter- 
viewed" the judge and kept back part of the truth. 
And we must add, notwithstanding our great respect 
for Mr. Justice Fieldi that a private re-hearing of a 
case by a judge is not likely to be tatiAfaetory to the 
public We should have no objection to a public re- 
hearing, if the judge in any case thought it neocfsaiy- 
"^Lavo Timet, 

Officul Traps. — Upon the question of ofB<nal 
encouragement of the commisfrion of ci ime, the London 
Late Timee refers to the observations of a Stau 
Supreme Court, as follows : — 

*' With reference to the case of Thomas Titley, who 
fell into a trap set for him by the police, which appears 
not uniikel> to be again brought under public notice, 
some observMtioiis of the Supieme Court of Michigan, 
Haundcre v. The PtopU, 38 Mich. 218, are worthy of 
reproduction. The Court sa3s: * Where a person 
contemplating the commission of an offence approaobes 
an officer of the law, and asks his assi^tan> e, it would 
seem to be the duty of tne latter* according to the 
plainest principles of duty and justice* to decline 10 
render such assistance, and to take such steps as 
would be likely to prevent the commission of the 
offence, and tend to the elevation and improvement of 
the would-be criminal, rath or thau to his further de- 
basement. Some courts have pone a great way in 
giving encouragement to detectives in some veiy 
questionabte methods adopted by them to discover 
the guilt of criminals ; but they have not yet gone so 
far, and I trust never will, as to lend aid and en- 
couragement to officers who may* under a mistaken 
sense of duty, encourage and assist parties to .ommit 
crime, in order that they may arrest and have them 
punished for so doing. The mere fact that the person 
contemplating the commission of a crime is supposed 
to be an old offender, can be no ezousot much less a 
justification, for the counie adopted and pur^a^d in 
this case. If sncb were the fact, then the greater 
reason would seem to exist why he should not be 
actively assisted atid encouraged in the commission of 
a new offence which could in no way tend to throw 
light upon his past iniquities, or aid in puni8hin< him 
therefor, as the law does not contemplate or al<ow the 
conviction and punishment of parties on account of 
their general bad or criminal conduct* irrespective of 
their guilt or innocence of the particular offenee 
charged and for which they are being tried. Human 
nature is frail enough at besb^ and requires no eo- 
courafirement in wrong-doing. If we cannot assist 
another and prevent him from violating the laws of 
the land, we at least should abstain from any active 
efforts in the way of leiding him into templatioii 
Desire to commit crime and opportunities for the 
commission thereof would seem sufficiently general 
and numerous, and no special efforts would seem 
necessary in the way of encouragement or aaaittaaoe 
in that direction.' " 
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8VPREME COVRT-^QENERAL RULE. 

The following general rule was mode by the 
Supreme Court on the 16ih March : — ^ 

1. That Bnle 11 be aod the same is hereby 
imended by striking out the word "imme- 
diately " at the beginning of such Rule. 

2. That Rule 14 be and the same is hereby 
amended by striking out the words <<one 
month '' therein contained, and by iusertiug in 
lieu thereof the words *< fifteen days." 

3. That Rule 15 be and the same is hereby 
amended by inserting after the words <<and 
mailing" where they occur in such Rule the 
words « on the same day," and by striking out 
the words ''in sufficient time to reach him in 
due course of mail before the time required for 
•enice." 

4. That Rule 23 be and the same is hereby 
amended by striking out the words "one 
month " at the beginning of said Rule, and by 
inserting in lieu thereof the words *< fifteen days." 

6. That Rule 31 be and the same is hereby 
amended by striking out the words " one month" 
whore they occur in said Rule, and by inserting 
in lieu thereof the words " fourteen days," and 
\/f adding at the end of said Rule the words 
"but no appeal shall be so inscribed which 
shall not have been filed twenty clear days be- 
foie said first day of said session without the 
leave of the Court or a Judge." 

6. That Rule 62 be and the same is hereby 
smended by striking out the words " one month" 
•od by inserting in lieu thereof the words 
** fifteen d»ys." 

7. That Rule 63 be and the same Is hereby 
smended by striking out the words " two weeks" 
where they occur in said Rule, and by inserting 
in lieu thereof the words " one week." 

In accordance with the changes effected by 
the abore, in any appeal to be brought down 
ht hesring at the Session of the Court be- 
ginning on the 3rd of May next^ the last day 
for filing the original case will be the 12th 
April ; for giving notice of hearing and deposit- 
bg fiustoms the 16th April j and for inscribing 
^ 18th April. 



A QUESTION OF COSTS. 

A decision of considerable interest to the 
profession has been recently pronounced by the 
Court of Review at Quebec. In Carrier v. OoUf 
the parties, before the case was returned into 
court, came to a settlement which did not pro- 
vide for the payment of the plaintiff's costs by 
the defendant) although the declaration prayed 
for distraction of costs. The plaintiff's attorney, 
being displeased with this arrangement, gave 
the defendant notice, tliat notwithstanding the 
pretended settlement between him and the 
plaintiff, he (the attorney) intended to continue 
the cause for his costs. The defendant was 
called upon to plead, no plea was filed, and the 
plaintiff having foreclosed the defendant, pro- 
ceeded to proo^ as if there had been no settle- 
ment, and submitted his case. The action was, 
however, dismissed, on the ground that the 
settlement of the case was not proved, nor 
even alleged, to be fraudulent. The case was 
taken to Review, where the judgment^ which 
was unanimous, was rendered by Chief Justice 
Meredith. The learned President of the Court, 
after noticing the case of Ryan v. Ward (6 
L.C.R. 201), proceeded to observe: "The case, 
however, to which our attention has been par- 
ticularly drawn by the learned counsel for the 
plaintiff is Montrait t WiUiams (1 L.N. 339 ; 3 

L.N. 10; 24 LCJ. 144) The doctrine 

which this Judgment tends to establish, if I 
may be permitted to say so, seems to me very 
reasonable ; but it does not prove and has no 
tendency to prove that after a case has been 
settled by the parties, the attorney of the plain- 
tiff, without the consent, and against the will 
of his client, can continue the case in the name 
of that client, as if no settlement had taken 
place, so as to enable the attorney to recover 
his costs from the defendant. The contention 
that such a course can be adopted is, in my 
opinion, contrary to the plainest principles of 
law, and being condemned, as it is, by the 
judgment of the court below, I think that Judg- 
ment ought to be confirmed, and I have the less 
hesitation in arriving at that conclusion because 
I think the rights of the bar, which doubtless 
are entitled to our best consideration, are fully, 
and at the same time Justly, protected by the 
rules laid down by the Court of Appeal in the 
case of MorUrait ^ Willianu already mentioned." 

We have directed attention to the above 
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decision because we think there has been a 
tendency to stretch the doctrine laid down in 
MorUrait f Willianu beyond what can fiEUrly be 
inferred from the opinions of the judges who 
sat in the case. There was evidence in that 
case 8uffici«^nt to satisfy the Court that the 
settlement had been contrived, at the instance 
of the defendant (who was plaintiffs husband), 
so as to defraud the plaintifTs attorneys of their 
costs in a suit which was well founded, aud 
which the defendant was anxious to settle by 
the payment of a considerable allowance. In 
Carrier v. C6iS no fraud was alleged or pre- 
tended, and the action had not even been 
returned, so that there was really no case be- 
fore the Court at the time of the settli'ment, and 
the proceedings taken by the attorney sub- 
sequently in the name of the plaintiff were 
wholly unauthorized, and might perhaps have 
been disavowed by the client. It is evident 
that this case also differs essentially from 
LaplanU v. Laplante, 3 L.N. 330, in which the 
plaintiff's demand had been substantially proved 
before the settlement. 



SUPREME COURT DECISIONS. 

As nearly as we can discover, the appeals to 
the Supreme Court from the Court of Queen's 
Bench in the Province of Quebec, prosecuted 
to judgment, stand thus : 

Montreal 25 

Quebec 8 

Of the former 10 appear to have been re- 
versed, and of the latter 4. 

The reversals from Montreal arn : 

Johnston k St. Andrew's Church, reported 
1 S. C. R., p. 235. There is also a special 
report of the whole case by McGibbon. 

Caverhill k Robillard, reported 2 S. C. B., 
p. 676. 

Regina k Scott, reported 2 S. C. B., p. 349. 

L' Union St. Joseph k Lapierre, reported 4 
S. C. R., p. 164. 

Bulmer k Dufresne, not reported. 

Beeves k Geriken, not reported. 

Ames k Fuller, not reported. 

Chevalier k Cuvilller, not reported. 

Shaw k McKenzie, not ruported. 

Regina k Abrahams, not reported 

The last three cases are very recent decisions, 
which explains their not being reported. 



The reversals from Quebec are : 
Bell k Rickaby, 2 S. C. R., p. 660. 
Connolly k Provincial Insurance Co., not 
reported. 
Reed k Levis, not reported. 
Desilets k Gingras, not reported. 

The last two cases are also rrfcent decisionB. 
We have thus nine cases, new and old, which 
have been reversed in the Supreme Court, out 
of 14, and we know really nothing certain as 
to the grounds on which they were decided. 
The short notices which appear in the news- 
papers, and elsewhere, are rather perplexing 
than otherwise. An evidence of this may be 
found in the notes supplied by the reporter to 
the Supreme Court in the 12th number of the 
Legal News for this year (pp. 89-96.) Notes of 
four cases are given, and it is to be hoped they 
are all defective. The first is the case of Shaw 
^ Mackenzie. It is said that the ruling of the 
Court was "that the affidavit was defective; 
the &ct of a debtor, about to depart for Eng- 
land, refusing to make a settlement of an over- 
due debt, is not sufficient reasonable and pro- 
bable cause for believing that the debtor is 
leaving with intent to d^raud his ereditor»," In 
the first place there was no question as to the 
sufficiency or insufficiency of the affidavit. In 
the second place, no one pretended, that refusal 
to pay an over-due debt, accompanied by de- 
parture, was sufficient reasonable and probable 
cause. What the Court of Queen's Bench held 
was, that misrepresentation and false excuses, 
and precarious credit, accompanied by departure, 
amounted to probable cause. The second is 
Abrahams a|* The Queen^ where it is said it was 
held " that under the 32 k 33 Vic. c. 29, 8. 28, 
the attorney general has no authority to delegate 
to the judgment and discretion of another the 
power which the Legislature has authorized 
him personally to exercise, that no power of 
substitution had been conferred, and therefore 
the indictment was improperly laid before the 
Grand Jury." This was not the point sub- 
mitted. Incidentally it was alluded to ; but the 
real question was whether the signatures of the 
prosecuting counsel were sufficient attestation 
of the attorney general's direction. 

The third case is that of Oingraa ^ Denlete 
where it is said it was held, " that inasmuch as 
the damages awarded were not of such an 
excessive character as to show that the Judge 
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who tried the CMe hud been either influenced 
by improper motlTes or led into error, the 
itnount BO awarded by him ought not to have 
been reduced." (Taschereau, J., dissenting.) 
It is difficult to suppose that this ruling is a 
mistake of the reporter. It is too lilie a bit of 
English law rudely fitted on to the law of this 
country by an inexpert mechanic, it is a very 
fikgmentary and imperfect exposition of the 
£oglish rules as to according a new trial before 
a jory, and it is not our law at all. No one 
erer heard of the motives of a judge being a 
consideration in appeal. Where the appeal is 
from a Court it is a rehearing, and the appeal 
Coort is not dispensed from looking at the 
eridence and judging of it independently on its 
merits. An appeal Court failing to do so 
wonld be neglecting its duty. The rule in- 
▼iriably insisted on by the Court of Queen's 
Bench is that it would look at the evidence ; 
btttthat it wonld not disturb the judgment un- 
len it thought the decision absolutely wrong. 
This is the disposition of our positive law, 
which in its turn is in accordance wit^ general 
principle. Sir James Stephen, in an article in 
"The Nineteenth Century" Review of January 
Iwt, has thus exposed the difficulty which 
seems to have embarrassed others besides the 
majority of the Supreme Court : « First, then, I 
ay, that the full introduction of what is called 
the one judge system is inconsistent \vith the 
maintenance of trial by jury in civil cases. It 
is snrprising to me that this obvious fact should 
reqnire to be stated, and should apparently have 
been generally overlooked. It is, however, 
•el^rident The essence of the one judge 
system is, that the case is first tried by a single 
jo^ge, who decides both the fact and the law, 
and then retried by three judges, who also 
d«dde both on the &ct and the law. The 
appeal, in fact, is a rehearing. 

'^ On the other hand, the essence of trial by 
jury is, that the jury find the facts under the 
direction of the judge, who tries the case, and 
that the judges, to whom the appeal lies, do not 
CQter upon the question of fact for the purpose 
of deciding it, but only for the purpose of 
coDsiderinK the correctness of the direction 
giren to the jury by the judge who tries the 
case, in order to decide whether the matter of 
&ct shall be remitted to another jury." 

It would seem, then, that the majority of the 



Supreme Court has confused two systems 
essentially different. 

In the case of Levi ^ Reed the Supreme Court 
appean to have been guided by the same 
erroneous analogy with the jury trial system. 

A complete report of the cases may of course 
show that the majority of the Supreme Court 
did not fall into this error, but that they thought 
that a reasonable eolytium for a labouring man 
having the end of his finger crushed in a 
squabble where he was nearly as much to 
blame as his adversary, was $3,000, (more than 
the principal of the greatest wages he could 
possibly make, capitalized at six per cent.) 
The Dominion Qovernment provides the 
necessary means for supplying full reports ; it 
seems strange that the public does not obtain 
the full benefit of the expenditure. On a 
better method let us hope that the government 
of Quebec will see the necessity of supplying 
means for complete reports of its local courts, 
as a necessary part of the administration of 
justice, for which the local authority has 
undertaken to provide. R. 

~ NOTES OF CASES. 



COURT OF REVIEW. 

MONTBBAL, Nov. 30, 1880. 

SlOOTTI, TORRAKOS, JlTT^, JJ. 

[From S. C, MontreaL 
Re DAvm, insolvent, Bbausolbil, assignee, k 

Thi Trust k Loan Co., petr. 

Sa-e by assignee — CommiMton payable on the whole 
prieSf including the amount qf the hypothecs 
assumed by the purchaser. 

The assignee of the insolvent estate of David 
sold fourteun pieces of immovable property, 
subject to the hypothecs which existed thereon 
in favor of the Trust k Loan Company. 

The Trust k Loan Company became the pur- 
chasers, for the sum of $5 in addition to the 
amount of the hypothecs ; and the Company 
now asked that the assignee be ordered to 
execute a deed of sale to them. 

The question was whether the assignee was 
entitled to his commission on the sum actually 
received, or on the whole amount of the price, 
including the hypothecs. 

The Court below (Mackay, J.) held that the 
assignee is entitled to his commission on the 
whole priz de vente. 
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SiooTTB, J. {diu.)f was of opinion that the 
judgment was incorrect, and that the assignee, 
like the sheriff, is not entitled to commission on 
any greater sum than the amount actually 
received. 

JbttI^ J., for the majority of the Court, held 
that the commission was payable on the prix de 
venttf including the amount of the hypothecs 
which the purchaser undertakes to pay. This 
was evidently the case where the purchaser is 
a third party, and why should it be otherwise 
when the hypothecary creditor becomes the 
a4fudie(Uaire f The commission is allowed as 
remuneration, and would be illusory where the 
sale is subject to hypothecs, unless allowed to 
be charged on the whole price. 

Judgment confirmed. 

Judah # Branehaud fbr petitioners. 
QeoffrUm ^ Co. for Beausoleil, contesting. 



SUPEBIOR COURT. 

MoNTBiAL, March 26, 1881. 

Brfore ToBRAKOi, J. 

Chivrub v. Yaohom et vir. 

Praetiu—FaiU et articles — Service, 

On the 24th November, 1876, the female de- 
fendant obtained from the Court a suspension 
of the order for faita it artieUe which had bteen 
served, requiring her to appear before the Court 
to answer interrogatories. 

The suspension did not fix any time when 
the plaintiff should be required to make answer. 

The defendant now moved the Court that a 
delay be fixed within which the plaintiff should 
appearlmd make answer. Notice of the motion 
was given to the attorneys of defendants. 

J. 0. Joseph, for them, objected that the 
notice should have been served upon the party 
herself like the rule for interrogatories, and 
that the motion should be dismissed. 

The Court maintained the objection and dis- 
missed the motion. 

Motion dismissed. 
SeaUon for plaintiff. 
«r. 0. Joseph for defendants. 



SUPEBIOR COURT. 

MoHTBBAL, March 24, 1881. 

Be/ore Torrakos, J. 

Bx parte Gaonov. 

PetUicn of wife qf abeenUe to be authorised to do 
butineu at a marehande pubUque, 

The petitioner, Dame Emelie Oagnon, of 
Montreal, was a married woman separated as to 
property from her husband, David Godin, an 
absentee. She represented him to be an ab- 
sentee gone to parts unknown, and prayed that 
she be authorized to do business as a nuarehande 
publiqtief and so earn a living for herself and 
only child. 

The petition was granted, and the Judge re- 
ferred to 1 Marcadd on C. C. Nap. 230, n. 739. 

Petition granted. 

J. 0. Turgeon for petitioner. 



SUPERIOR COURT. 

MoMTRiAL, March 15, 1881. 
Before Torrahcb, J. 
LoRAMOiR, Atty. G^n., v. DoRiov et al. 
Acting as a corporation — C.CP. 997. 

This was a petition under C C. P. 997 to have 
the defendants restrained from acting illegally 
as a corporation under the name of the Silver 
Plume Mining Company. 

Two of the defendants, Doucet and Marshall, 
alleged specially by separate pleas that when 
the petition was served on them (17th Novem- 
ber, 1880) they bad no connection with the 
Company, either in the capacity of director or 
stockholder, and held no office therein. In 
other respects the pleas of Doucet and Marshall 
were similar to those of the three other defend- 
ants who had pleaded (Dorion, Masson and 
Boyd). 

The plea was to the effect that the Company 
was a private association, which the defendants 
never represented to be a corporation ; that the 
relator, W. F. Lighthall, knew it to be a private 
association, and, moreover, by purchasing the 
stock of the association, he had himself become 
a member. 

The fiEu:t8 were that on the 17 th April, 1880, 
Dorion, one of the defendants, with Bickerdyke 
and Matheney, appeared before Mr. Hart, N.P., 
and declared that they owned two certain min^- 
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ing lots in Dakota Territory, n.S., in the pro- 
portion of 6-10 to Dorion, 3-10 to Bickerdylce, 
and 1-10 to Matheney, nnder a deed of sale 
before Doucet, N.P^ on the 10th March, 1880, 
and had associated themselves for the purpose 
of carrying on the business of mining under the 
name of the Silver Plame Mining Company, 
according to the rules and regulations attached 
to the deed. The property cost $16,000, and 
WIS taken as representing a capital of f\ ,000,000, 
paid-np, dividad into 10,000 shares. Thereupon 
Dorion transferred to Charlebois and Doncet, 
who intervened, ten shares and one share re- 
spectively, to qnaliff them •, and the Company 
was organised, Dorion becoming President, 
Charlebois Vice-President, and Doucet Secre- 
tary. Under the constitution and by-laws 
sanexed to the deed, article 22, the stock of the 
Company was to be issued to a trustee, who 
was to sign all transfers and certificates to 
shareholders. Under article 5, to constitute 
membership, there must be subscription and 
ownership appearing by the books of the Com- 
pany. By article 1, the Company was to be a 
Goiporationy and under article 7 it was to have 
a corporate seal. The minutes of the meeting 
of the Company, produced by Mr. Doucet on 
Ml examination as witness fbr petitioner, 
showed that the first thing done was to decide 
upon the shape of a corporate seal. Mr. Dorion^ 
u president of the Company, wonld then appear 
to have issued certificates with the corporate 
seal, mentioning the number uf shares which 
Mch represented, and those certificates were 
accompanied by a printed transfer containing 
the name of the transferee in blank, which was 
signed by Mr. Dorion as trustee. In this way 
these certificates could be transferred from hand 
to hand until some one desired to become an 
actual and regular shareholder, when, under 
the conditions in the printed form of transfer, 
he was to exchange his certificate from the 
President as trustee for certificates to be signed 
hy the Secretary, and registered in the books of 
the Company. 

PiB CuBiJLM. The Court has no difficulty in 
deciding this case. The constitution of the 
Oompany shows it to be a corporation. It has 
a corporate seal. It has a board of directors 
with power to make by-laws. All these 
circnmstances show that the defendants have 
■Momed to act aa a corporation. In England it 



has been a question whether assuming to act 
as a corporation was an offence at common law. 
There have been conflicting decisions there, 
and Lindley — Partnership — summing up, p. 
[163] of American edition of I860, says, <<it is 
by no means clear that it is illegal at common 
law to assume to act as a body corporate/' But 
our Code of Procedure is clear, 997 : " When- 
ever any association or number of persons acts 
as a corpciration without being legally incor- 
porated or recognized, Ac, it is the duty of Her 
Majesty's Attorney-General for Lower Canada 
to prosecute in Her Majesty's name such vio- 
lation of the law," kc. Lindley says : <' What 
distinguishes corporations from other bodies is 
their independent personality, and no society 
which does not arrogate to itself this character 
can be fairly said to assume to act as a corpor- 
ation." The converse may be said, that a 
society which arrogates to itself this character 
of independent personality does assume to act 
as a corporation. At p. [148] he says: — <*With 
respect to acting or presuming to act as a body 
corporate, considerable difficulty was felt as to 
the meaning of the words. It was held in B. 
V. Webb that having a committee, general 
meetings, and power to make by-laws, was not 
unequivocally assuming to act as a body cor- 
porate ; but in the later case of Joseph v. Felter 
the Court was of a difierent opinion. To create 
transferable shares in a common stock has also 
been said to amount to assuming to act as a 
body corporate, although only such bodies cor- 
porate as are specially empowered so to do can 
lawfully possess stock, the shares in which are 
transferable." In the present case, we have, 
in addition, the declaration that the company 
was a corporation and in the possession of the 
corporate seal. 

It is right then that the conclusions of the 
Attorney-General should be granted. It re- 
mains to say against whom the judgment should 
go. There is no question as to Dorion, the 
President, Boyd and kasson, the Directors, and 
Doucet, the Secretary. A question has been 
raised as to the liability of Marshall. He re- 
signed his office of director on the 6th of 
October, and it was accepted on the 7th of 
October and notified to him on the 13th. But 
he is a shareholder and owner of scrip, for his 
offier to the company of his shares does not 
appear to have been accepted, and the Court 
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does not see that he can escape condemnatioD 
any more than the others. He was elected 
director for a year in June, and there was no 
publication of his resignation. 

Judgment for plaintiff. 
E, Barnard, for Attorney-General, 
r. W, Riickiey Q.C., for defendants. 



SUPERIOB COURT. 

MoNTRBAL, July 9, 1879. 

Before MaokaT| J. 
Evans v. Lionais, es qual. k Dodoit, T.S. 

Criancier eauiteatU — Tiers et ayatU caute-^Acte 

eoue eting privS. 

Le demandeur Kvans, en execution d'un juge- 
ment obtenu en sa &Teur centre Hardoin 
Lionais, ^s quality, a fait pratiquer une saisie- 
arrdt apr^s jugement entre les mains de Alexis 
Doucet, lequel declare ne rien devoir au d6fen- 
deur d8-qualit6. 

Le demandeur contesta sa declaration sur le 
principe qu'il occupait une maison appartenant 
au dit d^fendeur ^B-qualit6, et qu'il payait $15 
de loyer par mois. 

A cette contestation, Alexis Doucet r6pondit 
qu'en effet il avait u bail avec le d^fendeur, 
^8-qualite, mais que le dit d6fendeur I'avait 
charge de payer le dit loyer k son acquit k 
J. D. £. Lionais, ce que ce dernier avait accepte, 
et que, par consequent, il ne devait rien. 

Le demandeur fit ^ I'encontre de ce plaidoyer 
une r^ponse en droit, all6guant que le dit acte 
est un acte sous seing priv^ qui, n'ayant aucune 
des qualites requises par la loi, pour donner 
centre les tiers une date anx icritures privies, 
est nul et de nul effet centre les cr6anciers du 
dit d6fendeur. (C. C, art. 1226). 

La cause etant inscrite sur cette r6ponse en 
droit, le tiers-saisi pr6tendit k Targument quo le 
crtencier n'6tait pas un tiers yls-ii-yis du tiers- 
saisi, mais 6tait son ayantFcause, que par conse- 
quent le bail, quoique sous seing prive, pouvait 
dtre oppose au demandeur. (C. C, art. 1222). 

La GouR a maintenu la reponse en droit du 
demandeur k Texception peremptoire plaidee 
par le tiets-saisi, Alexis Doucet. 

E. Barnard, avocat du demandeur contestant. 

P, MoreaUf avocat dn tiers-saisi. 



RECENT DEClSIOUrS AT QUEBEC. 

AsaauU — D^ence, mutiny — A sailor on a mer- 
chant ship brought an action of damages for 
assault, against the owner and master. The 
defence was that the seaman had refused to 
perform the duty assigned to him, and when an 
attempt was made to put him in irons, he 
resisted and was mntinouBly supported by 
others of the crew. The master was knocked 
down, whereupon the owner came to his assist- 
ance and struck the plaintiff with a cutlass. 
O. Okill Stuart, J., in the Vice-Admiralty Court, 
Quebec, referred to the opinion of Lord Stowell 
in the case of the Agineourt (1 Hagg. 271), « that 
in a case of gross behavior the master of a mer- 
chant ship has a right to inflict corpora] punish- 
ment on the delinquent mariner. The mode 
of correction may be not only by personal chas- 
tisement but by confinement or imprisonment 
on board the ship. The extent of the punish- 
ment must depend upon circumstances. In 
general deadly weapons cannot be employed. 
But cases of necessity may justify the use of 
them." In the present case, the owner of the 
vessel, with a defiant and mutinous crew before 
him, and the authority of the master sub- 
verted, acted with energy aid decision, and 
his conduct was justifiable. — Action dismissed. 
^The Bridgewaier, 6 Q. L. R. 290. 

Security for CoeU — Power qf attorney. — I. 
D*apris Tarticle 120 du code de procedure, le 
cautionnement Judieatum eolvi peut dtre de- 
mande aussi bien par motion que par exception 
dilatoire. — Mitchell v. Ftanaghan, 6 Q. L. R.295* 
(Cour de Circuit, jugement par Caron, J.) 

2. Le deiai pour produire ^exception dilatoire, 
base sur le fait que le demandeur qui reside hors 
la province n'a pas produit une procuratton de 
sa part, ne compte que du jour oil le cautionne- 
ment a ete foumi.— /6. 

Promiuory Note — Demand of payment.— Dans 
une action sur billet k demande, la simple 
demande de paiement par n*importe qui, 
meme sans montrer le billet et sans I'avoir, est 
une mise en demeure suffisante en loi. — Mar^ 
eotte V. FalardeaUf 6 Q. I<. R. 296. (Cour de Cir- 
ciiit, jugement par Casault, J.) 

Attorney — Costs. — The parties, before the case 
was returned into Court, came to a settlement 
which did not provide tor the payment of the 
plaintiff's costs by the defendant, although the 
declaration prayed for distraction of costs. 
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BeH that the plaintiff's attorney could not 
oontiDue the case for his costs. — Carrier r. CotS^ 
6 Q. L. R. 297 (Court of Beriew, opinion by 
Meredith, C.J.) 

ColUtum — Neffliffenee.-^ln the case of a steam 
resBel lying at anchor upon an anchorage 
ground while using her bell and showing two 
white lights, one upon her foremast and the 
other at the gaff aft^ each in an oblong lantern : 
Oeldj 1. That a sailing vessel which, misled by 
the whistle of another steamer in motion, 
strack her, was in fiiult for going too fiist ; and 
2. That the lights, though not in globular 
lanterns, as directed by the <<Act respecting 
the oaTigation of Canadian waters," being equal 
in power, were a substantial compliance with 
the Act.— 2%e General Birch, 6 Q. L. R. 300. 
(Vice-Admiralty Court, opinion by G. Okill 
Stnart^ J.) 

l^ate — Riffht of tenant to reeiliate, in eonteqitenee 
ifinteiferenee with %A^.— L'auteur des d6fend- 
enn arait loa^ au demandenr une maison pour 
J itablir un atelier de photograpbie. Plus tard 
les d^fendeurs ^rigirent sur une propri6te 
SToisinante It eux appartenant, un mur de 22 
piedg qni a effet d'enlever au demandenr partie 
da la Inmi^re dont ii avait besoin pour ezercer 
Km m6tier. Jugif que I'erection da mur en 
question constitue pour le locataire un trouble 
duu aa jouissance, et lui donne droit k la 
vbiliation du bail et & des dommages contre 
Itt representants de son locateur. — Remillard v. 
Cowan^ 6 Q. L. R. 305 (Cour SupSrieure, juge- 
ment par Casault, J.) 

CapioB — Bail. — A defendant who has given 
•pedal bail is not bound to file a statement and 
make the declaration mentioned in Art. 766 
C.C.P — PouUi v. Launihre, 6 Q. L. R. 314. 
(Snpeiior Court j judgment by Meredith, C.J.) 

Sfole — lUffittration — Commencement of fyroqf. — 
L'acqu^eur d'un immeuble, n'y ayant pas de 
droits incommutables et effectifs sans un titre 
et son enregistrementj est prcsum6 faire d6- 
pendre son consentement de Tezistence d'un 
titre, et en oons^uence, il ftiot, pour trouver 
dans un 6crit le commencement de preuve 
d'nne acqaisitlon verbale d'un immeuble, une 
enonciation plus formelle et pins positive que 
poor an contrat qai n'a besoin que du consente- 
ment des parties pour le completer. — AnctU v. 
Dfekine, 6 Q. L. R. 317 (Cour de Rfevision ; 
opinion par Casault, J.) 



RECENT ENOLTSH DECISIONS. 

Matter and Servant — Aeeault — Coneent^Suh- 
minion, — The plaintiff was a domestic servant 
in the service of Captain and Mrs. Braddell. 
In consequence of a suspicion entertained by 
Mrs. Braddell, she sent for her doctor, Dr. 
Button, and requested him to make an examin- 
ation of the plaintiff's person, to ascertain 
whether she was pregnant. The doctor did so, 
without using any force or doing anything 
more than was necessary for the purpose of the 
examination. The plaintiff strongly expressed 
her dislike to be examined, but offered no 
further resistance, and did what the doctor 
told her. She afterwards brought an action for 
assault against her master and mistress and the 
doctor. The jud^e at the trial withdrew the 
case from the jury as against the master and 
mistress, and the jury found a verdict for the 
other defendant, Dr. Sutton. A rule was sub- 
sequently obtained to set aside the verdict and 
grant a new trial, on the ground that the judge 
ought not to have withdrawn the case from the 
jury against any of the defendants, and that the 
verdict was against the weight of evidence. 
The case came before Lindley and Lopes, JJ. 
(Common Pleas Division, Jan. 16, 1881) who 
differed in opinion. 

Held, by Lopes, J , (1) That it was not correct 
to tell the jury, that to maintain the action, the 
plaintiff's will must have been overpowered by 
force or the fear of violence. A submission to 
what is done, obtained through a belief that the 
plaintiff was bound to obey her master and 
mistress, is a consent obtained through tear of 
evil consequences to herself, induced by her 
master and mistress' conduct, and is not suffi- 
cient. (2) That the action is maintainable un- 
less what was done was so unmistakably with 
the plaintiff^fi consent, that there was no evi- 
dence of non-consent upon^which a jury could 
reasonably act. Ileld^ by Lindley, J., (1) That 
^ verdict in the plaintiff's favor could not be 
supported in point of law against her master 
and mistress. (2) That the plaintiff had it 
entirely in her own power physically to comply 
or n ot with her mistress' orders. (3) That there 
was no evidence of want of consent as dis- 
tinguished from reluctant obedience or sub- 
mission to her mistress' orders, and that in the 
absence of all evidence of coercion as distin- 
guished from an order which the plaintiff could 
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comply with or not as she chose, the action 
oonld not be maintained. 

Lopes, J., said : « I know not what more a 
person in the plaintiffs position could do, un- 
less she used physical force. She is discharged 
without a hearing ; forbidden to speak ; sent to 
her room; examined by her mistress* doctor, 
alone, no other female being in the room; 
made to take off all her clothes and lie naked 
on the bed ; she complains of the treatment ; 
cries continually; objects to the removal of 
each garment ; and swears the examination was 
without her consent. Could it be said in these 
circumstances her consent was so unmistakably 
giren that her state of mind was not a question 
for a jury to consider. I cannot adopt the view 
that the plaintiff consented because she yielded 
without the will having been overpowered by 
force or fear of violence. That, as I have said, 
is not, in my opinion, an accurate definition of 
consent in a case like this. I do not under- 
stand why, if there was a case against the 
doctor, there was none against Captain and 
Krs. Braddell. The doctor was employed to 
see if the plaintiff was In the family way. The 
plaintiff does not suggest in her evidence that 
he did more than was necessary for ascer- 
taining that fact. If this is so, the Bmddells 
are responsible for what was done by the doc- 
tor. It is said there ought to be no new trial 
as against the doctor. I cannot agree with the 
definition of consent given by the learned 
judge, and I think the withdrawing the case 
against the Braddells influenced the jury in 
finding for the doctor. I'hey would naturally 
think the doctor only did what he was told ; 
the Braddells put him in motion, and it would 
be hard when the principals are acquitted to 
find the agent guilty. There should be a rule 
absolute for a new trial." Lindley, J., said : 
« The plaintiff had it entirely in her own power 
physically to comply or not to comply with 
her mistress' orders, and there was no evidence 
whatever to show that anything improper or 
illegal was threatened to be done if she had not 

complied , The plaintiff was not a child ; 

she knew perfectly well what she did, and 
what was being done to her by the doctor; she 
knew the object with which he examined her, 
and upon the evidence there is no reason what- 
eyer for supposing that any examination would 
tiare been made or attempted if she had told 



the doctor she would not allow herself to be 
examined." The Court being divided in 
opinion, the rule was discharged. — Latter t. 
BraddeU ^ Wife, # Sutton, 43 L.T. (N.S.) 605. 
Contraet — Rettntint qf I^de — B. and L., carry- 
ing on business as ironmongers in partnership, 
agreed that the partnership shoidd be dissolred ; 
that the stock and good-will should be taken bj 
L., who would continue the business on bis 
own account; and that B. would retire from 
the business, and not commence business aa an 
ironmonger in Bradford, or within ten miles 
thereof, for ten years (except in Leeds, in wbicb 
case he should not do business in Bradford 
directly or indirectly.) The defendant witbin 
the ten years commenced business as an iron- 
monger at Leeds, and solicited customers of tbe 
old firm. Bild, that an injunction ought to be 
granted only to restrain the defendant from 
soliciting the customers of the old firm, but not 
to restrain him from dealing with them. If 
parties made an executory contract, which is to 
be carried out by a deed afterwards executed, 
the real completed contract is to be fonnd in 
the deed, and the former contract can onlj- be 
looked at for the purpose of construing tbe 
deed. — LeggeU t. Barrett, Court of Appeal, 43 
L.T.Bep (N.8.)641. 



GENERAL NOTES. 



The Law Society, on the 93th March, proceeded to 
the election of office-bearers, which resulted as fol- 
lows :~Prc8idonti the BotowMtr; Vice-Preddent, T. 
W. Ritchie ; Treasurer, 8. Paffnnelo ; Secretary, F. 1*. 
Beique ; Committee, Hon. R. Laflamme, J. M. Lotan- 
gcr, J. J. Cnrran, C. P. Dayidson. C A. Oeolfnon. 

Wills >— In the House of Lords, Lord Broucham 
once mentioned two somewhat remarkable faets* 
showing the necessity of having a safe plaoe for the 
deposit of wills. The first case was one in whieb one 
of his noble friends, as heir-at-law, lost, and another 
of his noble friends, as a derisee, gained £30*000 a 
year. How the first lost it, and the last gained it, 
was by a will being found in an old rosty box in an 
old travelling carriage, and which, therefore, mi«lit 
have been rery naturally lost by accident or destroyed 
firom ignorance. The second case was one aJao in 
which some of his noble friends were ooncemed, nxUi 
the sam in question was no less than £160,000. This 
sum would have beeta entirely lost to the puri>oses« for 
which it was Intended, if the inquiries relative to the 
eziptencc of a will with respect to it had been iDSti- 
tnted in the winter instead of in the summer. The 
will was searched for, ererywhere, but could nowhere 
be found, until at last it Was discovered in a srate. 
and stuffed like a piece of waste paper throura the 
bars> If it had been winter instead of summer, in 
all probability when the fire had been lighted it would 
hare been destroyed* 
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CHANGE OF JUDICIAL SYSTEM. 

Expedition is popularly associated with supe- 
rior ability, and it is true no doubt that work 
rapidly done is often excellently done. But 
Sir Watkin Williams, in a recent address re/er- 
ring to the changes in the judicial system of 
England, held up the other side of the shield. 
In the **good old days," as they were called, of 
Lord EUenborough and Lord Abinger, it was 
the boast of the judtres that they could despatch 
thirty-five causes in a day; *Hhey, in fact^ 
crushed through a cause list like an elephant 
through a rice plantation. Law was dissociated 
from justice and right, and became a common 
by-word for absurdity and wrong." « Unintel- 
ligible technicalities," he added, ''were now 
being rapidly swept away ; causes were thor- 
oughly tried on their merits ; but in place of 
boars they occupied days ; they wore more open 
to popular criticism on their merits, and ap- 
peals were multiplied. One thing, at least, was 
certain, — ^that there was now a more thorough 
attempt to do real justice as well as to admin- 
ister mere law." 

Another change that will probably soon 
be demanded is the reduction of solicitors' 
coBts. Litigation in England is doubtless 
greatly restricted by the enormous charges 
which attorneys pile up, to the ruin of the un- 
successful litigant at least, it not both parties. 
"There are certain wcU-kDown firms of solici- 
torii," aays one English journal, " who can never 
bt got to render a statement. They are per- 
petually applying for checiues on account, and 
generally have the faculty of asking for these 
ftt some critical time in the procedure, when 
they know that the litigant cannot help pay- 
ing, in order that his case may go on. Other 
solicitors punish the inquisitiveness of any who 
n»y wish for a detailed bill of costs, by making 
It out to an extent vastly in excess of the round 
sum originally demanded." 

The attorneys, however, have always pre- 
sented an unbroken front to any assault upon 
their cherished privileges. Some of our readers 
may remember Brougham's outburst when the 



attorneys assailed him on account of his bill for 
the establishment of local jurisdiction : " Let 
them not lay the flattering unction to their 
souls," he exclaimed, << that I can be prevented 
by a combination of all the attorneys in Chris- 
tendom, or any apprehensions of injury to my- 
self, from endeavoring to make justice pure and 
cheap. These gentlemen are much mistaken 
if they think I will die without defending my- 
self. The question may be whether barristers 
or attorneys shall prevail ; and I see no reason 
why barristers should not open their doors to 
clients without the intervention of attorneys 
and their long bills of costs. If I discover that 
there is a combination against me, I will de- 
cidedly throw myself upon my clients — upon 
the country gentlemen, the merchants and 
manufacturers — and if I do not with the help 
of this House beat those leagued against me, I 
shall be more surprised at it than at any misad- 
venture of my life." 



FINDING LOST GOO OS, 
A singular case between loser and finder, 
Felion V. Gregory ^ was recently disposed of by 
the Supreme Judicial Court at Boston. (The 
judgment appears in the MaatachtueUt Law Re- 
porter^ Feb. 9, 1881.) The plaintiflf found a 
pocket-book containing $850, which had been, 
lost by the defendant. Four days afterwards, 
the loser advertised a reward of $200 for the 
return of the pocket-book, and the plaintiff, on 
production of the article, received, the reward. 
It appeared that the loser's name was written 
in the book, and he could easily have been 
found. After paying the money, the loser of 
the book brought a criminal complaint against 
the finder (under Gen. Sts., c. 79, § 1), for not re- 
turning the lost property immediately, without 
waiting for the reward ; whereupon the finder, 
alarmed at the prospect of imprisonment, paid 
back the reward, but subsequently instituted an 
action to recover the money, on the ground 
that he had paid it under duress. The Court 
decided that there was no duress, the only coer- 
cion influencing the mind of the finder in this 
case being the fear of the consequences of his 
own criminal act. 



STOPPING THE SUPPLIES. 
A curious provision has been intraluced into 
the Constitution of the State of California. It 
reads as follows : ** No judge of a Superior 



114 



THE LEGAL NEWS, 



Court, nor of the Supreme Court, shall after 
the first day of July, 1880, be allowed to draw 
or receive aoy monthly salary, unless he shall 
take and subscribe an affidavit, before an officer 
entitled to administer oaths, that no cause in 
his court remains undecided that has been sub- 
mitted for decision for the period of ninety 
days." 

It has been decided, under this provision, 
that the failure to make an affidavit does not 
work a forfeiture of the salary, but that arrears 
may be claimed as soon as the law has been 
complied with. The legislators of the Pacific 
Coast have certainly a practical method of law- 
making. 



NOTES OF CASES. 



SUPREME COURT OP CANADA. 

Ottawa, 1881. 

PowBB V. Ellis. 

Witneu — Ritual to aruwer qtnadona on erou-ex- 
amincUion-^Privileged eommunieationt — ifiV 
direction. 

Plaintiff (respondent on appeal), a teller in a 
bank in New York, absconded with the funds of 
the bank, and came to St. John, N.B., where he 
was arrested by the defendant (appellant on ap- 
peal), a detective residing in Halifox, N.S., and 
imprisoned in the police station for several 
hours. No charge having been made against 
him, he was released. While plaintiff was in 
custody at the police station, the defendant 
went to the plaintifi^s boarding house, and saw 
his wife, and read to her a telegpnim, and de- 
manded and obtained from her the money she 
had in her possession, telling her that it be- 
longed to the National Bank and that her hus- 
band was in custody. 

In an action for assault and false imprison- 
ment, and for money had and received, the de- 
fendant pleaded inter alia^ that the money had 
been fraudulently stolen by the plaintiff, at the 
city of New York, from the National Park Bank, 
and was not the money of the plaintiff; that 
defendant, as agent for the Bank, and acting 
for the Bank, received the money to and for the 
use of the Bank, and paid it over to them. 

Several witnesses were examined, and the 
plaintifif^ having been called as a witness on 
his behalf did not, on cross-examination, an- 



swer certain questions, relying, as he said, upon 
his counsel to advise him, and on being interro- 
gated as to his belief that his doing so would 
tend to criminate him, he remained silent, and 
on being pressed he refused to answer whetlier 
he apprehended serious consequences if he an- 
swered the questions. The judge then told the 
jury that there was no identification of the 
money, and directed them that if they should be 
of opinion that the money was obtained by force 
or duress from plaintiff's wife they should find 
for the plaintiff. 

Held (Henry, J., dissenting), that the defen- 
dant was entitled to the oath of the party that 
he objected to answer because he believed his 
answering would tend to criminate him. 

Per Gwynne, J., that there was misdirection 
in this case. 

Barker J Q.C.j for the appellant. 

Weidonj Q.C.j for the respondent. 



Tkmplb v. Nicholson et al. 

Bill of sale — License to grantee to take pos»et9ion — 
Pfogeny — Trover. 

Trover. The declaration charged the appel- 
lant with the wrongful conversion of a horse 
and colt, the property of the respondents. 

The defendant pleaded, inter alia, that the 
colt was the property of one Thomas Hackett, 
and the defendant, as Sheriff of York, took the 
same under an execution against Hackett. 

The plaintiffs claimed the property w^ vested 
in them by a mortgage bill of sale, and given to 
them by Hackett as collateral security with 
other mortgages which they had on his real 
estate. 

The colt was the progeny of a mare which 
was mentioned in the bill of sale, and which 
always remained in the possession of Hackett. 
In the mortgage there was a proviso that until 
default said Thomas Hackett might remain in 
possession of all the propel ty mortgaged or 
intended so to be ; but with full power to the 
plaintiffs, in default of payment, to take posses- 
sion and dispose of the property as they would 
see fit. At the time the colt was foaled it was 
proved that there had been default in payn:ient 
both of principal and interest money secured 
by the chattel mortgage. 

Heldf that the plaintiffs, being under the bill 
of sale the absolute owners of the mare, and 
after default entitled to take possession of her, 
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and the foal haTing been dropped while plain- 
tiffs were 8uch owners and entitled to the 
possession of the mare, th« colt was their pro- 
perty,—" Parttu tequitur ventremV 

Oregory for appellant. 

Wetmore^ Q.C.j for respondents. 



COURT OF QUEEN'S BENCH. 

Montreal, January 25, 1881. 

DouoH, CJ., Monk, Ramsat, Cross, Babt, JJ. 

FuTCHiB (plff. below), Appellant, & Thb Mu- 
tual Fiu Ihsurahcb Co. fou Stanstiad k 
SBitBRooKi CouHTiRs (defts. below). Re- 
spondents. 

Procidure — Motion in arrest of judgment to be 
made before Court o/ Review. 

The appeal was from a judgment of the 
Soperior Court, at Sherbrooke, granting a mo- 
tion for a new trial. 

The action was brought for $800, amount of 
respondent's policy, and the case being tried 
before a special jury, the appellant obtained a 
▼erdict for $600. 

The respondents then gave notice of three 
motions, one asking for a new trial, a second in 
arrest of JQdgment, and the third for judgment 
«w obatante veredicto. 

The second of these motions — ^that in arrest 
of judgment — ^was presented to the Superior 
Court at Sherbrooke, and was granted. It was 
from this judgment that the present appeal was 
^en. (The other two motions, according to 
the notice, were to be presented before the 
Court of Review at Montreal). 

The appellant, among other grounds, con- 
tended that the Court^ consisting of one judge, 
could not legally adjudicate upon a motion in 
•rrest of judgment. 

The appeal was maintained, and the judg- 
ment rereised unanimously. The judgment 
^^^ as follows : — 

"Considering that under Art. 423, C.C.P., as 
uaended by 34 Vict. ch. 4, sect. 10, and by 35 
Vict ch. 6, sect. 13, and under the provisions 
^ Art 424, all motions for new trial, for judg- 
ment aon obtiante veredicto, and in arrest of 
judgment^ must be made before three Judges of 
the Superior Court sitting in Review, and that 
» tingle Judge sitting in the Superior Court 



had no jurisdiction to hear and adjudicate on 
the motion in arrest of judgment made in this 



cause ; 



** And considering further that the said mo- 
tion in arrest of judgn^^ent is not based on any 
of the grounds for which a motion in arrest of 
judgment can be made ; 

<^ And considering that there is error in the 
judgment rendered by the Superior Court sit- 
ting at Sherbrooke on the 20th of November, 
1878 ; 

"This Court doth reverse the said judgment 
of the 20th November, 1878, and doth reject the 
said motion in arrest of judgment, and doth 
condemn the respondents to pay to the appellant 
the costs incurred as well on the said motion as 
on the present appeal, and the Court doth order 
that the record be remitted to the Court below, 
in order that such further proceedings may be 
had as to justice may appertain." 

Judgment reversed. 

IveSf Brown j* Merry for appellant. 
Brooke, Camirand ^ Hurd for respondents 



COURT OF QUEEN'S BENCH. 

Mo.vTRRAL, January 27, 1881. 
DoRiON, C. J., MoxK, Ramsat, Cross, Babt, JJ. 
Tei Corporation ot the Village of Vbrdun 
(plff. below), Appellant, and Lis Sceurs ds 

LA CONORBOATION NOTRB DaMB DI Mon- 

' TRIAL (defts. below), Respondents. 

Art. 712, Municipal Code — Exemption from Taxa- 
tion — Religious and Educational Institutions 
— Property not possessed solely to derive a re- 
venue therrfrom. 

The appeal was from a judgment of the 
Superior Court, Montreal, Johnson, J., Dec. 20, 
1878, which will be found reported in 1 Legal 
News, p. 619. 

The question was whether the respondents' 
property, He St. Paul, was exempt from muni- 
cipal and school taxes. 

Exemption was claimed under Art. 712, 
Municipal Code, wtiich reads as follows : << The 
following property is not taxable : 3. Property 
belonging io fabriques, or to religious, charitable 
or educational institutions or corporations, or 
occupied by such fabriquesj institutions or cor- 
porations for ther ends for which they were 
established, and not possessed solely by them 
to derive a revenue therefrom." 
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The property in question, which comprises 
about 800 acres, and is situate in the Ri\'er St. 
Lawrence, at the foot of the Lachine rapids, 
was given to the respondents over a century 
ago, for educational purposes. They maintain 
an establishment on the Island, and nuns who 
are sick or who require repose are sent thither 
for health and relaxation. Two thirds of the 
land is arable and the rest wooded, and it 
appeared that the produce was consumed either 
at the establishment on tlie Island, or at the 
parent institution in the City of Montreal. 

The appellants claimed that the property was 
possessed solely to derive a revenue therefrom, 
and did not fall within the exemption. It was 
further contended, as regards the school taxes, 
that the exemption is limited to the buildings 
set apart for purposes of education, and the 
grounds or land on which such buildings are 
erected. Here the property was a large farm, 
and the buildings did not cover more than 
six acres. 

The Court below dismissed the action for the 
recovery of taxes on the following grounds : — 

" Considering that by law, to wit : Article 
71 2 of the Municipal Code, the defendants are 
not liable to pay to the plaintiffs the sums de- 
manded ; that by paragraph 3, of the said Art. 
712, property belonging to fabriquet, or to 
religious, charitable, or educational institutions 
or corporations, or occupied by such for the 
purposes for which tiiey were established, and 
not possessed solely by them to derive a revenue 
therefrom, is not taxable ; 

" Considering that the defendants' property, 
which has been taxed for the amount now 
sought to be recovered, belongs to them, and is 
occupied by them as a charitable and educa- 
tional corporation for the ends for which they 
were established, and is not possessed by them 
solely to derive a revenue therefrom ; the plea 
of the said defendants is maintained, and the 
plaintiff's action is dismissed, with costs, du^ 
traits," &c. 

In appeal the judgment was confirmed, 
Dorion, C.J., and Cross, J., dissenting. 

D. Macmaster for Appellants. 

Lacosle <$* Globensky for Respondents. 



COURT OF QUEEN'S BENCH. 

Montreal, January 26, 1881. 
DuBioN, C. J., Honk, Ramsay, Cross, Babt, JJ. 



La Banqob Jacques Cartibr (deft, below), Ap- 
pellant, k Bbauboliil es qual. (plff. below), 
Respondent. 

Insolvent Act of 1875, Sect. 68 — Action by creditor 

— Proof of claim. 

The appeal was irom a judgment of the Court 
of Review at Montreal, July 9, 1879, reversing 
a judgment of the Superior Court, Jette, J., 
Dec. 21, 1878. (For the iudgment of the Court 
of Review see 2 Legal News, p. 253.) 

The action was brought under Sect. 68 of the 
InKolvent Act of 1875, in the name of the 
assignee to the estate of one Cbam]>agne, an 
inKolvcnt, to recover a sum of $320. 

The facts were that a writ of attachmient 'was, 
on the 27th April, 1877, issued against the 
estate of Champagne at the instance of the 
Bank (now appellant), but before the day fixed 
ior the return of the writ Champagne paid the 
amount ($320), and thereupon the Bank 
dropped the proceedings in insolvency. Five 
days after the first writ issued, another writ of 
attachment was issued against the estate of 
Champagne, at the instance of Stirling, McCall 
k vyO., other creditors of Champagne, and Beaa> 
soleil in due course was appointed assignee. 

The assignee having declined to take pro- 
ceedings to recover back the $320 paid to the 
Bank as above mentioned, the present suit was 
instituted by Stirling, McCall k Co., in the 
name of the assignee, as permitted by Sect. 68 
of the Insolvent Act of 1875. 

The Superior Court dismissed the action on 
the following grounds : — 

<< Considerant que la presente action est 
intent6e centre la defenderesse au nom du de- 
mandeur ^s-qualite de syndic ti la faillite dn 
nommo R6mi Champagne, pour faire remettre et 
payer par la ditc defenderesse une somme de 
$320, que le demandeiir 6s-qualitd all^gne avoir 
ete re^ue par la defenderesse dans les trente 
jours qui out prec6de la faillite du dit Cham- 
pagne, et lorsqu'il etait d6J!i, ^ la connaissance 
de la defenderesse, en 6tat d'insolvabilite com- 
plete, ce qui, aux termes de la clause 134 de 
Tacte de faillite, aurait rendu le dit paiement 
nul; 

<< Considerant que bien que la dite action aoit 
intentee an nom du demandeur ^s-qualite, il 
appert n6anmoin8 qu'elle ne I'est que ponr le 
benefice et avantage exclusif de John Stirling 
John McCall et Joseph Shehyn, faisant a£&dre« 
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en Bociete sous la raiaon sociale de « Stirling, 
McCall & Co." et ce, sur autorisation du jage 
donnee auz dits « Stirling, McCall k Co." va le 
refiiB da demandeor ^s-qaalitc, agissant sous 
Vaatorisation des Inspecteurs & la dite iaillite, 
de prendre lui-mdme la dite poursuite ; 

<< CoQsiderant qu*en consequence, auz termes 
de la section 68 de Tacte de &iUite, leg dits 
Stirling, McCall it Co. pourraient seuls et k 
rexclusion de tous autres, protendre k tout 
benefice et arantage pouvant r^sulter de Tan- 
nulation da paiement fait par le dit failii ik la 
defeoderesse comme suBdit, si telle annulation 
etait proaoncee en la prescnte cause ; 

** Uondderant que la demande en nullit6 de 
paiement telle qu'exercee par la pr^sente action 
n'est recevable que jusqu'^ concurrence de 
I'lnter^t certain et determine do la partie pour 
I'aTaatage de laquelle elle est faite ; 

" Considerant que bien qu'il soit alleguo par 

la dite action qae les dits Stirling, McCall & Cie. 

soot creanciers du dit failii Kemi Champagne, 

le chifire de leur creance n'est cependant men- 

tionne ni etabli nulle part dans la procedure; 

^Considerant en consequence que la dite 

action n'all^ue et ne demontre aucun inter6t 

^preciable et suffisant pour faire la base d'uncjy, 

condamnation quelconque ; 

" fienvoie la dite action/' Ac. 

In review, the above judgment was reversed 

ibr the following reasons : — 

"Considering that there is error in the said 
jadgment in dismissing the plaintiffs action for 
the reasons therein mentioned, and considering 
tiiat the plaintiff et-qtuUite was and is entitled 
to jadgment in his favor as in and by his said 
action is prayed, doth, revising said judgment, 
reverse the same, and proceeding to render the 
jadgment that ought to have been rendered in 
the premises ; 

''Considering that the present action is 
bniogbt by the plaintiff in his quality of assignee 
daly appointed under the provisions of the 
Insolvent Act of 1875 to the insolvent estate 
•nd effects of Rem! Champagne, of the parish 
oi St Philippe, in the district of Montreal, 
^nder, to recover back a sum of $320 and in- 
terest from the defendant, who is alleged to have 
been paid the same by the said insolvent in 
violation of 134th section of the said Insolvent 
Act of 1875; 
"CoDsidering that the said action, although 



so brought by the said plaintiff es-qualiUj is in- 
stituted for the benefit of Stirling, McCall A 
Company in the plaintiffs declaration men- 
tioned, under an order of a judge issued under 
section 68 of the said Insolvent Act ; 

"Considering that the interest of Stirling, 
McCall ft Co. is not in issue, and that the said 
plaintiff in his said quality has authority 
under the said 68th section and under the said 
order of the judge to bring the said action in 
manner and form as the same has been brought ; 

<< Considering that the said payment was il- 
legal, null and void and the defendants, at the 
time they took it, knew ttiat the said Remi 
Champagne was insolvent and admit as much 
in their pleas ; 

*' Considering that under the operation of the 
said Insolvent act and of the Judge's order per- 
mitting the assignee to sue in this case, the de- 
fendants have no other defence to the action 
than they would have had if all the creditors, 
instead of renouncing their rights in favor of 
the said Stirling, McCall & Co., had sued in the 
name of the assignee for their joint benefit ; 

" Doth adjudge and condemn the defendants 
to pay aud^satisfy," Ac. 

In appeal, the judgment in revision was 
reversed, and the judgment of the Superior 
Court en premiere instance was restored, the rea- 
sons being recorded as follows : — 

<< Considering that the action is brought by 
plaintiff in his capacity of official assignee, for 
the benefit of Stirling, McCall k Co., and that 
in effect the said firm of Stirling, McCall & Co., 
is the real dominus litis, the name of the assignee 
being used in compliance with a formality of 
law;^ 

« Considering that the appellant received the 
sum of $320 from the insolvent Champagne, 
on a conservatory process, to wit, by capias, 
and that there is no fraud in so receiving the 
said sum, but on the contrary that the said 
process was beneficial to the creditors of the 
said assignee ; 

<«And considering, therefore, that the said 
firm had no greater right or claim to the said 
sum than the said appellant ; 

<' Considering that the said firm has not 
proved the amount of its claim against the 
estate of the insolvent Champagne, and con- 
sequently has not shown any right to any par- 
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ticular part or share of the Bum sought to be 
recovered, to wit $320 ; 

<<And considering that there is error in the 
Judgtoent rendered by the Superior Court sitting 
as a Court of Review at Montreal on the 9th of 
July, 1879 ; 

" Doth reverse and annul the same, and pro- 
ceeding to render the judgment which the said 
court ought to have rendered, doth confirm the 
judgment rendered by the Sup<-rior Court at 
Montreal on the 2l8t of December, 1878, and 
doth condemn the said respondent to pay to the 
appellants the costs as well in the Court of 
Review as in the Court here." (Dorion, C. J. 
and Cross, J. dissenting.) 

Judgment reversed. 

LacMte^ Olobensky ^ BitaiUon^ for Appellant. 

Bethune j- Bethune^ for Respondent. 



COURT OF REVIEW. 

MoMTRBAL, March 31, 1881. 
Johnson, Rainvilli, Papineac, JJ. 

[From S.C.. Montreal. 
LiRoux V. )luD0K Cotton Co. 

Damages — Negligence — Per tonal InjurUt. 
The appeal was from a judgment rendered by 
the buperior Court, Torrance, J., Jan. 31, 1881, 
condemning the defendants to pay $500 damages. 
The action was brought for the recovery of 
damages suffered by plaintiff, in consequence 
of an empty barrel, thrown from an upper 
window of the defendants' cotton fiictory, falling 
upon him. (See 4 Legal News, p. 46, for re- 
port of the case before the Superior Court.) 

Rainvillb, J., who rendered the judgment in 
Review, remarked that the defendants were 
clearly responsible under the circumstances of 
the case. As to the amount of damages awar- 
ded, the Court below had allowed $600, which 
was only $200 more than the defendants had 
tendered. In view of certain recent decisions 
of the Supreme Court it would not be prudent 
to disturb the award of the Judge a quo. 

Judgment confirmed. 
E. U. Piehi, for plaintiff. 
Beique j* Co., for defendants. 



COURT OF REVIEW. 

MoNTRBAL, March 31, 1881. 
Johnson, Torrance, Jettb, JJ. 

[From S.C.f Montreal. 
Darling es qual. v. McInttrr et al. 



Unpaid vendor ^Bight to take back goods sold and 
delivered to insolvent (but immediaUly re- 
turned by him) within thirty days be/ore in- 
solvency. 

The plaintiff was the assignee of one James 
Hynes, and defendants were wholesale dry 
goods merchants at Montreal. The action was 
instituted under the Insolvent Act of 1875, ss. 
132, 133, 134, 135, to recover goods alleged to 
have been delivered, transferred, and conveyed 
to defendants by James Hynes within thirty 
days before insolvency, and with a view of 
giving a fraudulent preference over his other 
creditors. Darling alleged the value of these 
goods to be $523.31. 

Mclntyre & Co. pleaded that on or about the 
15th March, 1880, James Hynes bought and 
ordered from defendants the goods mentioned 
and detailed on the first and second pages of 
plaintiff's account ; that these goods were ship, 
ped by the Grand Trunk Railway Company to 
Hynes, at Prescott, on the 16th and 17th March, 
and arrived at Prescott on the 19th Maivh ; that 
Hynes refused to receive these goods, and return- 
ed them to defendant on the 20th March, and 
thereby the sale was cancelled ; that defendants 
as the unpaid vendors had a right to have the 
sale cancelled and the goods returned to them, 
and that the consent of Hynes to this was not 
a fraudulent preference, inasmuch as he had 
never appropriated or taken possession of the 
goods ; that as to the goods mentioned in the 
third page of the account ($154.67), Mclntyre 
k Co. admitted that these goods were sent on 
the 22nd March, 1880, and received by them ; 
but they said the value was only $97.65, and 
offered to confess judgment for so much, and 
ssked that plaintiff's action be dismissed as to 
the surplus. 

The proof established that the goods that 
were shipped on the 16th and 18th March 
arrived at Prescott on the 19th March, and that 
Hjmes declared that he would not take delivery 
of them ; that these goods were brought to 
Hynes' store without his knowledge, by one of 
the public carters of Prescott, who had carted 
for Hyn£s for years, and who was in the habit 
when any package waa at the station for Hynes, 
to take them, whether he had been instructed 
to do so or not ; that his clerks took them in 
and opened the packages, and took out the 
goods, but did not mix them with the other 
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goods, but kept them separate; that when 
Hync8 found that the goods had been taken 
out of the cases he said he would not keep 
them, and refused to allow his clerks to mix 
them with his stock or to break in on the lots, 
but ordered them to be kept separate, and that 
they should be returned to Mclntyre k Co. 
The goods were then put back into their cases, 
and the next day, 20th March, returned to the 
railway, addressed to Mclntyre & Co., at Mon- 
treal, and were delivered to them on the 24th 
March. Hines was put into insolvency on the 
Sith March. 

The judgment was in these words : — 

"Cou8id6fant qu'aux termes de l' Article 1543 
da Code Civil du Bas Canada, le vendeur non- 
paye a droit d'exercer Taction en resolution de 
vente; 

«* Considerant que le dit James Hynes k qui 
les marchandises «>n question avaient 6te ven- 
dues, les a re9ue8 dans son magasin, sans les 
deballer oi les d^velopper ; 

'^Considerant qa'il est prouve qu'il les a 
fflises h part et ne les a pas exposees en vente, 
mais au contraire, a donne ordie k ses commis de 

oe pas les vendre ; 

^ CoDsideiant qne le dit James Hynes a ren- 
voye les dites marchandises aux dits d^fendeurs 
immediatement apr^ leur reception et que, par 
ce iait, la vente a et6 resolue d'un commun con- 
seotement, ce quo les parties avaient alors le 
droit de fiure ; maintient le plaidoyer des de- 
feudeurs,'' kc. 

ToBEAKCB, J. The intention of the vendee to 
take possession is a material fact. Jamet v. 
Gnfin, 2 M. * W. 623. So in Whitehead v. 
Andenon^ 9 M. & W. 629, Parke, B., said the 
qoestion is quo animo the act is done. In the 
present case, the judge has found that the in- 
BoWen^ whose clerks received the goods, did 
not accept them. On the contrary, being appre- 
hensive of insolvency, he kept them separate 
and returned them to the vendor. The Court 
has held, on the &ct8 stated by the witnesses 
before it, that the intention of the insolvent 
was against acceptance, and the construction 
put upon the acts of the insolvent by the Court 
was a most reasonable one, and entirely uncon- 
tradicted. As to the goods for which the 
defendants have confessed judgment, the only 
value put upon them is sixty-three cents in the 
dollar on the original cost. On the whole, the 



conclusion of the Court here is that the judg- 
ment is correct.* 

T. P, Butler for plaintiff. 

L. N, Benjamin for defendants. 



CIRCUIT COURT. 

Montreal, March 21, 1881. 
Before Jittb, J. 

PATUtAUDB et al. V. McCOLLOCH. 

Praetiee — Tax on filing pleas. 

The defendant (in an action under $25) 
moved for a rule against the Clerk ot the Court, 
who reiused to receive a plea to the merits 
without H stamp of 30 cents, although the 
defendant had already paid 30 cents on filing an 
election d la forme. 

Held, that in actions of $60 and under, the 
tariff requires the payment of one fee only on 
the filing of pleas to the action, and where such 
fee has been paid on the filing ot an exception 
i la forme, or other preliminary plea, no further 
fee is exigible on the pleas to the merits sub- 
sequently filed.— 7%i6au^ v. Coderre, 15 L.C.J. 
.^30, followed. 

Motion granted. 

J. G. lyAmour^ for defendant moving. 

J, L. Archambault, for clerk ot Court. 

RECENT DECISIONS AT QUEBEC. 

Superintendent of Public Instruction, Authority 
of— Mandamus. — La maison d'6cole de I'arron- 
dissement No. 1 de la paroisse de St. Joan lie 
d'Orleans, etant devenu vieille et insuffisante, les 
commissaires decid^rent de la reb&tir au mdme 
endroitet pass6rent, le 31 Janvier, 1877, une 
resolution k cet effet. Plus tard, ils adopterent 
une nouvelle r6solutton tendant k acheter le 
vieux presbyt^re pour y 6tablir la maison 
d'ecole. Ces procedures furent d^sapprouvfees 
par le surintendant, et le 23 Janvier, 1879, les 
commissaires adoptent uue nouvelle resolution 
autorisant le president et le secretaire k acheter 
une autre maison, ce qui fut fait. 

Appel de cette procedure fut interjete devant 
le surinteudant, qui par sa sentence du 19 Mars, 
1879, cassa la resolution du 23 Janvier, et 
ordonna la construction dune maison d'6cole 



• Vide Benjamin on Sales, 2nd Ed., p. 402-3, 706- 
9, 711 ; Hendenton v. Tremblay, 21 UCJ» 24 ; /n re 
Hatehette & Gooderham, 21 L.C J. 165. 
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sur rancien emplacement, etc. Les commiB- 
saires ay ant rcfus^ d'ex6cuter cette sentence, il 
lilt Smano nn bref de mandamus. 

Jvot (renversant le jugement de la cour in- 
ferieure) : 1. Que le surintendant de Tinstruc- 
tion publique avait par la loi, le droit d'ordonner 
aux intim^s de construire la maison d'6cole sur 
Templacement par lui designS. 

2. Que la r^ponse des commissaires (alors 
en possession du dit emplacement), qu'ils 6taient 
dans I'impossibilite de se conformer ik ladite sen- 
tence, parce qu'ils n'avaient pas de titres h cette 
propri6tc, etc., et qu'ils 6taient exposes k otre 
troubles par la finbrique, n'etait pas admissible, 
et qu'ils n'avaient aucun intcrdt k la soulever. — 
Deliile f Let Ccmmiuairea (Tecole de St. Jean, 
(Q.B.) 6 Q.L.R. 322. 

Ship — CoUinon. — Where two vessels at sea, 
sailing, one on the starboard and th^ other on 
the port tack, came into collision, the latter 
was held to be in fault for not keeping out of 
the way, as directed by the 12th article of the 
sailing rules, which says : << When two sailing 
vessels are crossing so as to involve the risk of 
collision, then, if they have the wind on differ- 
ent sides, the ship with the wind on the port 
side shall keep out of the way of the ship with 
the wind on the starboard side ; except in the 
case in which the ship with the wind on the 
port side is close hauled and the other ship 
free, in which case the latter ship shall keep 
out of the way." — The Prineeae RoycU (Vice- 
Admiralty Court), 6 Q.B. 342. 

Uiufruet — Movables. — 7w^^, que I'usufruit ct 
jouisance des meubles meublants, et des choses 
qui, sans se consommer de suite, se deteriorcnt 
pen h peu par I'usage, detenus h. titre d'usufruit, 
ne peu vent 6tre saisis et vendus par les cr^ 
anciers de I'usufruitier. — Bertrand v. Pepin dit 
Lachanee (CO.), jugement par Stuart, J. — 6 
Q.L.R. 352. 

Married woman sued as widow. — Jugi^ que quand 
une femme est poursuivie comme veuve, et que 
par exception h la forme, elle etablit qu'avant 
I'institution dc Taction elle 6tait remariee, 
Paction doit dtre deboutee, et qu'une reponse 
speciale alleguant 'f que ladette a 6te contractcc 
par la defenderesse pendant son veuvage, qu'elle 
est 86par6e de biens avec son nouvel epoux," 
sera debout6e sur une replique en droit. — 
Dynes v. Falardeau (CO.), jugement par Caion, 
J.— 6 Q.L.R. 348. 



Salary of public officer — Attachment. — In the 
case of an attachment of the salary of a public 
officer under the provisions of the Statute, 38 
Vict. c. 12, there being no one upon whom an 
order binding as a judgment can be made, the 
Court will simply declare that the seizable part 
of defendant's salary, so long as he continues 
to be employed as a public officer, may be paid 
to the plaintiff until his debt be discharged. 
Meredith, C J., said : « In ordinary cases it 
might be difficult to do anything beyond 
merely continuing the saieie-arretj because a 
judgment ordering a tiers saisi to pay to the 
seizing creditor would have the effect of trans- 
ferring the debt seized, but that effect conld 
not be produced under the present saisienirretf 
there being no one upon whom an order bind- 
ing as a judgment could be made. The Crown 
plainly could not be bound, and the tiers <a««t, 
it is equally plain, cannot be bound, as he owes 
nothing personally. All that we can do, in a 
case such as the present, is to declare that, 
under the Statute, the seizable part of the 
salary of the defendant shall be payable in a 
particular way, whereas in ordinary cases a 
judgment such as that just mentioned, which 
in effect would be merely permissive, could 
hardly be rendered." In conclusion, the Chief 
Justice remarked : « I shall add merely that 
the Statute will probably require amendment, 
so as to provide for the case of several seizures 
of the same salary, in which case ruinous costs 
would be avoided, if the division of the seizable 
portion of tbe salary were (at least where there 
is no contestation) left to the head of the de- 
partment from which the salary is payable ; and 
as the continuance of the salary is altogether 
in the discretion of the Government, it does not 
seem to me that there could be any serious 
objection to the course proposed. — Burke v. 
Col/erj & Hon. E. T. Paquet, T.S.(S.C.) Opinion 
by Meredith, C.J. — 6 Q.L R. 349. 

Miffht of action — Jurisdiction. — Poursuite prise 
a Qu6bec sur un billet promissoire portant avoir 
etc consenti ti Quebec, quoique de fait, il ait etc 
si^ne k Ste. Luce, (Rimouski.) Ju^/y que le 
dcfcndcur en signant le billet et le transmettant 
de Ste. Luce k Quebec aux demandeurs, a 
accepte la jurisdiction mentionn6e sur le dit 

billet, et que Taction a origin6e k Quebec. 

Thibaudeau v. Dar^jou^ (S.C.), jugement par 
Caron, J.— 6 Q.L.R. 351. 
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EXPERTS IN HANDWRITING. 

The Albany Law Journal notes the fact that 
the indictment against Philps and others, for 
forging and uttering the Morey letter, is to be 
quashed, the prosecution being satisfied that 
the defendants were not the authors of the letter, 
bat were imposed upon by the real forger, yet 
fonr « experts " testified that Philps wrote the 
letter ! Three of these persons arc also witnesses 
in the WhiUaker case — the colored cadet at West 
Point— and they all say that the cadet him- 
self wrote the letter of warning which he 
allies he received from an unknown hand. 
This may be so, but the evidence of these gentle- 
men will hardly make the proof more con- 
vinciag. On the other hand, the defence have 
now introdaced a Boston lawyer who swears, 
according to our contemporary, to several very 
bad blunders made by Mr. Southworth, one of 
the experts, in cases with which this witness 
hod a professional connection ; and that while 
Mr. Southworth is a man of veracity, he has 
become a monomaniac on the subject of hand- 
writing, who " can see things about it that no 
one else can see, and can tell things about it 
that no one else can tell." 

This Mr. Southworth is the same gentleman, 
we believe, that was so positive as to the ad- 
draw of the Macdonald-Pope letter being in the 
handwriting of Mr. Palmer, of the Montreal 
Post Office } nay, he is said to hold that opinion 
still, although the mystery has been fully clear- 
ed up by the acknowledgment of the real actor. 
So many blunders have been brought home to 
professional experts in handwriting that juries 
are justified in exhibiting a certain amount of 
distmst of their statements, however sincere 
and honest the witnesses may be. 



RESTRAINT OF TRADE. 

In a note by Mr. E. H. Bennett, in the Ame^ 
riean Law Regi$ter, to the English case of Rous- 
fUhny. RoustilUm, (English Chancery Division), 
the author says :— 

>* In this case, more than in any other, an- 
cient or modem, is diBtlnctly brought out the 



true ground upon which contracts in restraint 
of trade are declared void; viz., that under the 
particular circumstances of each case, and the 
nature of the particular contract involved in 
that case, the contract must be unreasonable. In 
determining that question of reasonableness or 
unreasonableness, the extent of territory covered 
by the prohibition is one element, and only one 
element, in arriving at the conclusion. Some 
cases seem to have made this a final and con- 
clusive test, without any regard to the nature 
ot the contract, or whether the public would or 
not suffer, or be likely to suffer, any inconve- 
nience or detriment if the contract should be 
enforced. On the other hand, it seems more 
reasonable to consider the question of area only 
a subordinate and not a dominant consideror- 
tion ; and that while some contracts might be 
void, because unreasonable, if the territory co- 
vered by them were small, other contracts of on 
entirely different nature might be valid, even if 
a much larger area was included. It depends, 
or should depend, upon the nature of the busi- 
ness, and whether such business could be done 
throughout a large area by one occupying a 
central position therein ; or whether such busi- 
ness must from its very nature be limited to a 
circumscribed locality. In the latter case a 
contract might be void when embracing a much 
smaller territory than in the former." 



SUPREME COURT DECISIONS. 

To the Editor of the Legal News : 

Dbab Sir,— Although "B." kindly informed 
me through your columns, (4 vol. p. 97) that 
some « critic^ wriUr or pleader " would soon be 
<« on the heels qfihe Reporter of the Supreme Court;* 
I really did not expect that, before the judg- 
ments were published, my short notes would be 
so severely criticised. I may as well take this 
opportunity of informing your hypercritical 
readers that I do not pretend to give in these 
short notes, often prepared without the advant- 
age of having all the judgments before me, a 
full digest of the case or an unassailable head 
note. All I was asked to do was to give in 
effect the result of the judgment in each case. 

1st. " R." refers to the case of Abrahams v. 
The Queen. The judgment of the court in this 
case is very short, and if I have misled the pro- 
fession, I can do no better than ask you to he 
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80 kind as to publish the learned Chief Justice's 
judgment in this case, which is as follows : 

" BiToHiE, C. J.— (After reading the reserved 
case) In acting under this statute the Attorney 
or Solicitor General or Judge, as the case may' 
be, exercises what is in the nature of a judicial 
function, he is to jadicialijr decide whether the 
indictment is proper to be presented to or found 
by the Grand Jury, so thaty while on the one 
hand the rights of the public are to be guarded, 
individuals are to be protected from (as Cock- 
burn C. J., in Queen ▼. Bray [3 B. k S. 258J 
says) " the abuse of the right of prosecution, 
by proceedings instituted either yexatiously or 
from corrupt or sinister motives ;" and the duty 
of exercising this judicial discretion, when the 
prosecutor or other person presenting an indict- 
ment has not been bound by recognizance to 
prosecute or give evidence, or when the person 
accused has not been committed to or detained 
in custody, or has not been bound by recognis- 
ance to appear to answer an indictment to be 
preferred against him, is vested in the Attorney 
General or Solicitor General or Judge to be by 
them personally exercised ; " the circumstances 
(as Cockburn, C J., in the same case says) under 
which the direction shall be given, having been 
left entirely within the discretion of one or other 
of these officers ; and with the exercise of which 
the Court will not interfere." The Queen v. Heane^ 
[4 B. k S. 947] shows that where an indictment 
has been preferred without either of the three 
conditions mentioned having been performed, 
the matter may be brought before the Court on 
affidavit after plea pleaded, and the indictment 
may in the discretion of the court be quashed, 
or the party on a doubtful case be left to his 
writ of error. 

" I think therefore that there being a special 
statutory power, it must be strictly pursued ; 
the propriety of sending a bill before the Grand 
Jury having been confided to the judgment and 
discretion of the Attorney General, he cannot 
extend the provmoM of the Act and delegate to the 
judgment and dieeretion qf another the power which 
the LegieUUure hat authorized him personally to 
exereiMf no power oj substitution having been eon- 
ferred. In the present case it is admitted that 
the Attorney General gave no directions with 
reference to this indictment ; that the gentlemen 
who put the indorsement on the indictment did 
do BO merely because they were representing 



the crown at the criminal term of the Queen's 
Bench in Montreal under a general authority 
to conduct the crown business at such term, 
but without any special authority over or any 
directions from the Attorney Genei;^ in refer- 
ence to this particular indictment. Under these 
circumstances the indictment in this case 
having been presented to and found by the 
Grand Jury without any compliance with the 
provisions of the statute, must be quashed." 

2nd. In the casd of Shaw v. Mackenzie << R." 
states : ** There was no question as to the suffi- 
<< ciency or insufficiency of the affidavit. In the 
" second place, no one pretended, that refu-al 
<< to pay an over-due debt, accompanied by de- 
<' parture, was sufficient and probable cause 
<< that the debtor is leaving with intent to de/raud 
" his creditors." 

In appellant's factum before the Supreme 
Court and on the argument it was contended : 
<<This affidavit is plainly insufficient to 
"justify the issuing of a capias. By Art. 7-98 C. 
<<P. C. quoted above, Mackenzie should have 
^^ specially stated in his affidavit his reasons for 
<< believing that Shaw's leaving Canada was 
<' with intent to defraud his creditors in general 
"and the plaintiff in particular," and he should 
*< also have specially stated his reasons for believ- 
"ing that "such departure would deprive the 
" plaintiff of his recourse against the defend- 
ant." 

Then I find that the defendants by their plea 
contend : 

" That the said Kenneth Mackenaie having 
given, in the said affidavit, the reasons which 
led him to swear that the said plaintiff was to 
leave immediately this Province with the intent 
to defraud his creditors, has complied with the 
requirements of the law, and unless it is proved 
in the cause in which said capias has b«en 
issued, that it is false that said Mackenzie has 
been so informed, such affidavit is sufficient to 
grant to said defendants a writ of capias." 

On this Mr. Justice Cross, one of the dissent- 
ing Judges of the Court of Queen's Bench, says : 
I " The Art. 798 of the C. C. P. requires, among 
other things, that deponent should state in the 
. affidavit that he has reason to believe, and 
, verily believes, for reasons specially stated in 
I the affidavit) that the defendant is about to 
t leave immediately the Province of Canada with 
intent to defraud his creditors in general or the 
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plaintiff in particular. The leaving is, of itself, 
of little consequence, save as connected with 
the fraud : the reasons most material to be shewn 
are the reasons for belief in the intent to defraud, 
sod, on reference to Mackenzie's affidavit, it 
will be found that these are wholly wanting, 
and the reasons there stated, onlj go to show 
that the defendant intended to leave, thereby 
allowing the assertion of intent to defraud 
wholly unsupported by special reasons. 

*<As I view the matter, the affidavit is in- 
nifllcient in a material requirement ; the depo- 
Q6Dt has not assumed the responsibility of 
swearing to particular reasons of intent to de- 
fraud, and on this point tenders no issue to be 
rebutted. Having failed to show sufficient rea- 
ions for the arrest, Shaw had no proof to make, 
and the burden was thrown upon Mackensie, 
Fowls k Co., to show a case for arrest, if this 
could be done outside of the affidavit, which 
affidavit had fiiiled to do it. Had the affidavit 
contained these reasons, it would still have 
been the right of Shaw to have disproved them 
in this action, and it seems to me that he has 
proved an affirmative case sufficient to establish 
his good faith, even at the disadvantage of not 
being informed of the particulars he had to 
answer." 

And on the 2nd point Mr. Justice Ramsay 
nys in his judgment : " It is the first time I 
ever beard that it was an evidence of integrity 
to dispute the payment of an account that was 
doe. It is frequently done by people otherwise 
respectable, but it is a Jrattd^ nevertheless." 
And Mr. Justice Taschereau who delivered the 
judgment of the Supreme Court, in his reasons 

" In hdf not only in this case, but also in 
their case against the appellant, and by the 
▼ay terms of their own affidavit, upon which 
they arrested the appellant, it is clear and 
H>parent that the respondents were and are 
binder the impression that the fact alone of the 
departure of their debtor from the country was 
a sufficient ground to arrest him ; " and after 
^viewing the fyycU concludes by saying that 
•* Shaw's arrest was entirely unjustifiable, and 
tliat it is clearly established in the present case 
that the respondents had no reasonable and 
probable cause for issuing the writ of capias in 
question." 



Now by referring to my notes (4 Legal News, 
p. 89), it will be seen that I gave a short state- 
ment of the facts of the case, and as in the 
opinion of the Supreme Court there was, at the 
time of the arreat, " no mUrepreuntcUion, false exeuee 
or preeariout credit" and the only probable and 
reasonable cause Mr. Mackenzie had for believ- 
ing that his debtor was leaving with intent to de- 
fraudy was the fact that Mr. Shaw had refused 
to make a settlement of an overdue debt and 
was about to depart for England, this was con- 
sidered not to be a sufficient reasonable and 
probable cause. 

3rd. As to the cases of Oesileta v. Oingraa^ and 
Reed v. Levi^ the counsel who argued the case, 
and some of the Judges who delivered judg- 
ments, relied on the decision of the Privy 
Council in the case of Lambkin v. The South 
Eastern Railway Co., 6 App. Cas. 352, where it 
was held on appeal from a judgment of the 
Court of Queen's Bench, Province of Quebec, 
that 'inasmuch as the damages awarded by 
the jury, were not of such an excessive character 
as to shew that the jury had been either in- 
fluenced by improper motives or led into error, 
there ought to be a new trial." It may be that 
the motives of a Judge can never be said to be 
improper, and therefore it would perhaps have 
been better to say, as in the case of Penn v. 
Bibly, 16 L. T., N. S. 399, also relied on, to 
insert instead of << influenced by improper motives " 
the following, « had acted on a wrong principle." 

Reference is then made to some decisions of 
the Court of Queen's Bench, which have been 
reversed, and the oases not yet reported. 

In Bulmer v. Dufresne the judgment of the 
court below was not reversed, Chevallier v. Cu- 
viUier^ was argued last term, and judgment 
has not yet been delivered. 

Connolly v. Provincial Insurance Co. is in the 
hands of the printer. This leaves Fuller v. 
Ames and Reeves v. Oeriken, which will be 
published if the Judges direct them to be 
published. 

Now, Sir, as I have already stated, I do not 
hope to give your readers in advance short notes 
of cases, which cannot be improved on when 
preparing a full report, but I do hope that they 
will not be all and alloy ether d^ective. 

Yours truly, 

O. D. 



124 



THE LBOAL NBWS. 



H0IE8 OF CASES. 

SUPBBHB CODBT OF CANADA. 

t 

Ottawa, March, 1881. 

Alvon et al., Appellants, and Liwu et al., 

Bespondents. 

Will^Annuitie9—Sale qf CorpuM to pay. 

The bill in this case was filed by the executors 
and trustees under the will of John Robertson, 
deceased, to obtain the direction of the Court, 
as to the rights of the several persons interested 
under the will. 

John Robertson died on the 3rd August, 1 876, 
leaving a will dated 6th Aug. 1876, and a 
codicil, dated 21st July, 1876. By the will he 
devised to his widow an annuity of $10,000 for 
her life, which he declared to be in lieu of her 
dower. This annuity the testator directed 
should be chargeable on his general estate. 
The testator then devised and bequeathed to 
the executors and trustees of his will certain 
real and personal property particularly des- 
cribed in five schedules marked respectively A, 
B, C, D and £, annexed to his will upon these 
trusts, viz : — Upon trust during the life of his 
wife, to collect and receive the rents, issues and 
profits thereof which should be, and be taken to 
torm, a portion of his *< general estate ; " and 
then from and out of the general estate during 
the life of the testator's wife, the executors are 
to pay to each of his five daughters the clear 
yearly sum of $1,600 by equal quarterly pay- 
ments, free from the debts, contracts and en- 
gagements of their respective husbands. " Next, 
resuming the statement of the trusts of the 
scheduled property specifically given, the tes- 
tator provides, that from and after the death of 
his wife, the trustees are to collect and receive 
the rents, issues, dividends and profits of the 
lands, etc., mentioned in the said schedules, and 
to pay to his daughter Mary Allen Almon, the 
rents, etc., apportioned to her in schedule A; 
to his daughter Eliza, of those mentioned in 
schedule B ; to his daughter Margaret, of those 
mentioned in schedule C ; to his daughter 
Agnes, of those mentioned in schedule D ; and 
to his daughter Laura, of those mentioned 
in schedule £ *, each of his said daughters being 
charged with the insurance, ground rents, rates 
and taxes, repairs and other expenses with or 
incidental to the management and upholding 



of the property apportioned to her, and the 
same being from time to time deducted from 
such quarterly payments. The will then 
directed the executors to keep the properties 
insured against loss by fire, and in case of total 
loss, it should be optional with the parties to 
whom the property was apportioned by the 
schedules, either to direct the insurance money 
to be applied in rebuilding, or to leue the 
property. It then declared what was to be 
done with the share of each of his daughters in 
case of her death. In the residuary clause of 
the will there were the following words : — ^ The 
rest, residue and remainder of my said estate, 
both real and personal, and whatsoever and 
wheresoever situated, I give, devise and be- 
queath the same to my said executors and 
trustees, upon the trusts and for the interests 
and purposes following." He then gives out of 
the residue a legacy of $4,000 to his brother 
Duncan Robertson, and the ultimate residue he 
directs to be equally divided among his children 
upon the same trusts with regard to his daugh- 
ters, as are hereinbefore declared, with respect 
to the said estate in the said schedules 
mentioned. 

The rents and profits of the whole estate left 
by the testator proved insufiicient, after paying 
the annuity of $10,000 to the widow and the 
rent of and taxes upon his house in London, to 
pay in full the several sums of $1,600 a year to 
each of the daughters during the life of their 
mother, and the question raised on this appeal 
was whether the executors and trustees had 
power to sell or mortgage any part of the 
corpus or apply the funds of the corpus of the 
property to make up the deficiency. 

n*Mf on appeal, that the annuities given to 
the appellants and the arrears of their annuities 
are chargeable on the eorpus of the real and 
personal estate, subject to the right of the widow 
to have a sufficient sum set apart to provide for 
her annuity. 

Weldon, Q,C.f for the Misses Robertson. 

Gilbert, for Mrs. Almon. 

Kat/ty QC.f for Respondents. 



COURT OF QUEEN'S BENCH. 

MoNTRBAL, March 22, 1881. 
DoRioN, CJ., Monk, Cross, k Babt, JJ. 
Noil (petr. below), Appellant, and Thi Corpo- 
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iinoH or THi GouNTT or Richmond (respdtB 
below), Bespondents. 

Ttmperanee Act of 1864 preserved in force by the 
Cm^eder€Uion Act — Canada Temperance Act, 
1878 (41 Vict^ Cap. 16, tec. 3). 

The appeal was from a judgment of the Sape- 
rior Court at Sherbrooke (Doherty, J.)i dismiss- 
ing a petition on demurrer. 

The petitioner, appellant, prayed for an in- 
JQQction to order the respondent to desist from 
carrjing out a by-law passed by the Corporation 
on the Uth March, 1877, under the authority of 
the Temperance Act of 1864, generally known 
u the Dunkin Act. The petitioner represented 
that he was a hotel-keeper and elector of the 
county, and that the effect of the by-law in ques- 
tion was to prevent him from continuing the 
sale of spirituous liquor. He urged that the 
Temperance Act of 1864 (under the authority 
of which the by-law was enacted) had ceased to 
ha?e validity since the passing of the B. N. A* 
Act, inasmuch as by the latter Act power was 
giren to the Dominion Parliament alone to 
regulate trade and commerce, and the Temper- 
ance Act of 1864 and the by law in question 
were an infringement upon the trade and com- 
merce of the country. He therefore sought to 
hare the by-law set aside, and the Corporation 
enjoined from enforcing it. 

The Corporation demurred to the action, as- 
tiguing, amongst other grounds of demurrer, the 
following : 

^Because at the time of the enactment of 
said by-law the resp indents had full power and 
antDority to enact the same, inasmuch as for 
that purpose the said ' The Temperance Act of 
1864' was in full force and effect, and was 
specially continued in force and effect by the 
Confederaiion Act cited by the petitioner ; 

"Because the continuance in force and effect 
of the said <The Temperance Act of 1864' has 
been fully approved and confirmed by the Legis- 
latnre of the Dominion of Canada in and by the 
Temperance Act of 1878." 

The demurrer was maintained, and on appeal 
it 



" Scotia, or New Brunswick at the Union, etc., 
" shall continue in Ontario, Quebec, Nova Scotia 
« and New Brunswick respectively, as if the 
" Union had not been ma de." Further, the 
Parliament of Canada, in passing the Temper- 
ance Act of 1878 (4 1 Vic. cap. 16), specially re- 
cognized the validity of the Temperance Act of 

1864. (See sec. 3 .) 

Judgment confirmed. 

L. C. Belanger for appellant. 

Hall, White # Panneton for respondents. 



BeU (confirming the judgment of the Court 
below), that the Temperance Act of 1864 was 
kept in force by the B. N. A. Act, section 129, 
which enacted : " Except as otherwise provided 
'^ by this Act, all laws in force in Canada, Nova 



COURT OP QUEEN'S BENCH. 

MoNTRflAL, March 22, 1881. 

DoRiON, CJ., Monk, Cross A Baby, JJ. 

BiNNBTT (petr. below). Appellant, and Thi 
Pharmacidtioal Assooiatioh of thi Pro- 
viNCB of QoiBBC (rcspdts. below). Respon- 
dents. 
Powers of Local Legulatures — Quebec Pharmacy 
Act, 34 Vict.f Cap. 52. 
Appeal from a judgment rendered by the 
Superior Court at Montreal, Rainville, J., Nov. 
30, 1880, dismissing appellant's petition. 

The object of the petition was to obtain a writ 
of injunction against the respondents, to pro- 
hibit them from prosecuting the petitioner, and 
also praying that the Act of the Quebec Legis- 
lature known as the Quebec Pharmacy Act of 
1875, 34 Vict., cap. 52, bo declared unconstitu- 
tional and tUtra vires. 

It appeared that the petitioner, who holds a 
license from the Ontario College of Pharmacy, 
for about a year had been carrying on the busi- 
ness of chemist and druggist in the city of Mon- 
treal. He had recently been prosecuted in the 
Police Court, under the Quebec Pharmacy Act 
of 1875, for using the title of chemist and drug- 
gist. He contended that the Act was ultra vires of 
the local legislature, being an interference with 
trade and commerce, a matter which falls ex- 
clusively within the jurisdiction of the Parlia- 
ment of Canada. 

In answer to this it was urged on behalf of 
the respondents, (1) that pharmacy is a branch 
of the medical profession ; and (2) that the 
Pharmacy Act does not touch what may pro- 
perty be called acts of trading, but merely pro- 
hibits certain things which are recognised as 
being the legitimate business of a pharmacist, 
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and debars certain persons, in the interest of 
society, from practising or holding themselves 
out as pliarmacists. In thns legislating, the 
legislature has acted within its jurisdiction over 
the subject of civil rights. 

These pretensions of the respondents were in 
substance maintained bj the judgment of the 
Court below, which was in these words : — 

«Consid6rant que I'acte d'incorporation de 
I'association pharmaceutique de la Province de 
Quebec : 34 Vict. c. 52, et I'acte d'amendement 
de 1875 n'ont pas pour but de r^glementer le 
trafic et le commerce, mais seuiement d'eziger 
certaines connaissances des personnes qui vou- 
dront pratiquer la pharmacie ; que la pharmacie 
n'est qu'une branche de la medecine et tombe 
sous le contidle de la legislature de la province 
de Quebec, et qu'en consequence la diterequdte 
et demande pour href d^njonctiou est mal 
fondle, renvoie et rejette la dite requdte avec 
dSpens," Ac. 

On the appeal. 

The Court held the judgment to be correct. 
Where power is entrusted to Parliament or to 
a local legislature for a certain purpose, and the 
exercise of that power by one legislature for 
the purpose contemplated by the law, trenches 
incidentally upon the powers assigned to the 
other legislature, the incident is included in 
the general power. Thus, in the case of 
Cmhing ^ Dupuy (see 3 L.N. 171), the Privy 
Council said : << It is to be presumed, indeed it 
is a necessary implication, that the Imperial 
Statute, in assigning to the Dominion Parlia- 
ment the subjects of bankruptcy and insol- 
vency, intended to confer on it legislative 
power to interfere with property, civil rights, 
and procedure within the Provinces, so fiir as a 
general law relating to those subjects might 
affect them.'' Here the Pharmacy Act touched 
the subject of trade and commerce no further 
than was incidental and necessary to the exer- 
cise of general provincial powers, and the Act 
was therefore not ultra viret. 

Judgment confirmed. 

Robertton j* Meet for Appellant. 

KetTi Carter ^ MeOibbon for Respondents. 

COURT OF REVIEW. 

MoNTRiAL, March 31, 1881. 
Johnson, Rainvillb, Jitt^, JJ. 

[From B.C., Montreah 

SlUTH V, HarBOB COIOIIBSIONIBS OV MONTBBAL. 



Harbor Commisstonera^-Obitruetions an the wharf. 

The judgment inscribed for review was ren- 
dered by the Superior Court, Montreal, Torrance, 
J., Dec. 29, 1880, maintaining the plea to an 
action of revendiuation. See 4 Legal News, p. 2. 

The Court of Review confirmed the judg- 
ment, (except as to $3) holding that the defend- 
ants had a right to remove the obstruction in 
question, and to be repaid their disbursements. 

MeCorkUl for plaintiff. 

Abbott ^ Co. for defendants. 



SUPERIOR COURT. 

MoNTBNAL, March 31, 1881. 
Before Rainvillk, J. 
Howard et al. v. Tulb. 

Teetamentary Executor — Orounde of Removal'^ 

Dinipation qf Estate — Loans without security — 

C.C. 91 7 — Appointment qf sequestrator. 

The action was brought by certain of the 
legatees under the will of the late William 
7u1e, asking for the removal of the defendant 
John Tule, sole sur?iving executor under the 
will, and for the appointment of a sequestrator 
to the estate. 

The grounds of the action as well as the 
defence are fully set out in the written Judg- 
ment of the Court, which is as follows : — 

*• La Cour, etc 

" Attendu que les demandeurs all^guent que 
feu Wm. Tule, par son testament ex^at6 de- 
vant t6moins le 14 de mai 1842, et son codicile 
en date du 7 sept. 1843, a institu6 son fits le 
d6fendeur, et ses six filles ses legataires univer- 
sels, et ses legataires particuliers pour certaine 
portion de sa succession ; 

<< Attendu que par les dits testament et codi- 
cile le d^fendeur a 6t6 institu6 ex6cuteur con- 
jointemeut avec d'autres personnes aujourd'hui 
d6c6d6es ; 

« Attendu que par les dispositions du dit 
testament les dits enfiints ont droit aux int^rSts 
des sommes qui leur sont respectivement le- 
gumes, et qu'aprds le paiement des dits int^rd Is, 
le surplus du capital, s*il y en a, leur revient k 
chacun d'eux en pleine propri6t6 ; 

« Attendu que par le mdme testament il est 
stipuldque si Tun des dits legataires meurt sans 
enfiints, alors sa part accroit aux autres ; 

<< Attendu qu'il est^ en outre, stipul6 par le dit 
testament que chacun des dits co-h6ri tiers aura 
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droit de disposer de la portion & lui Idgu^ei par 
testament Bealement, en &veur de Tun ou de 
pliuieurg de ses enfants, selon qu'il le Jugera k 
propoB ; 

* Attendu que par le dit codicile il est stipuld 
qae cliaciine des dites filles du dit testateur, 
aura droit dp disposer, par testament seultment, 
en fiveiir de son mari, pour sa vie durante, de 
telle partie de la portion & elle 16gu6e qu'ello 
jagem 2i propoM, mais qui no devra pas exccder 
la moiti^ du revenu annuel qu'elie pourra re- 
tlrer de la dite succession ; 

^ Atteodu que le demandeur J. W. Howard 
est iot^resii dans la presente cause en vertu du 
testament de sa femme feue Margaret C. Yule^ 
lune des dites l^gataires, execute le 21 d'aoiit 
1858, devant trois temoins, par Icquel acte la 
dite Dame M . C. Yule a 16gu6 au'dit J. W. 
Howard, son man, les interdts qui lui sentient 
d&s et echus & la date de son dScds, sur sa part 
de la dite succession, et aussi la vie dumnte 
de son dit mari, la moiti6 du revenu annuel 
qui pouvait lui revenir de la dite succession ; 

" Attendu que les autres demandeurs sont les 
iitritiers du dit feu Wm. Yule ; 

"* Attendu que les demandeurs all6guent que 
le defendeur n*a pas rempli ses devoirs comme 
tel executeur, savolr: lo. quil n^a pas fait in- 
Tentaire des biens de la dite succession ; 2o. 
qu'il a prSt^ des sommes d'argent considerables, 
layoir, an montant de $22,422.35, sans aucune 
garantie quelconque, h. des personnes qui dtaient 
>lon ou sont devenues depuis incapables de 
P&yer, sur lesquelles sommes aucun int6rdt 
n'a 6t6 paye depuis plusieurs annees, excepts 
stir la somme de $5,400, et que le dit d6iendeur 
wusi lui-mdme a emprunte de la dite succession 
la somme de $26,203.84, que ces faits constituent 
one dilapidation et dissipation des biens de la 
dite succession et indiquent) de la part du d6- 
feodeur, une incapacity complete de remplir ses 
deroirs d'ex6cuteur ; 

^ Attendu que les demandeurs demandent en 
consequence que le dit defendeur soit destitu6 
de ses dites fonctions, et qu'un sequcstre soit 
aomme pour prendre soin des dits biens ; 

** Attendu que le d6fendeur plaido : lo. quant 
aa d^fuit d'inventaire, qu'il a pris possession 
des dita biens depuis plus de 40 ans, k la suite 
d'on inventaire fiiit par son dit p^re, quelque 
temps avant sa mort^ et qui constatait que les 
Wens de sa succession valaient £44,000, et que 



les h6ritiers ne se sont jamais plaint de tel d6- 
faut; vt sur le second point, que les sommes 
qu'il a pr^tees I'ont 6t6 k des hdritiers futurs, et 
que les droits des demandeurs n'en sont nul- 
lement 16s6s ; 

*< ConsidSrant qu'il est prouv6 qu'en eflfet le 
dit feu Wm. Yule, quelque temps avant sa mort, 
avait fiait un 6tat des biens de sa succession, 
lequel 6tat est produit et en constate les forces ; 

<< Considerant que les co-h6ritiers du d6fen. 
deur ne se sont jamais plaint du d6iaut d'inven- 
taire, et que le dit etat doit valoir entre les 
parties et tenir lieu d'inventaire ; 

« Considerant qu'il est prouv6 que le dit 
defendeur a prdte ou avanc6 k deux de ses fils 
et k d'autres descendants des hcritiers du dit 
feu Wm. Yule diflferentes sommes de deniers, se 
montant k plus de $17,000, sur lesquelles des 
interets se sont accrus au montant de plus de 
$9,000 ; 

" Considerant que les dits prdts ont ete faits 
sans aucune gaFan<ie, et qu'il est admis par le 
defendeur lui-mdme que I'un des dits emprun- 
teurs est mort sans laisser aucuns biens, et que 
les autres sont sans moyens pecuniaires ; 

tt Considerant qu'aux termes du dit testament, 
si les dits emprunteurs venaient k mourir avant 
leurs auteurs, et si ces derniers venaient aussi k 
deceder sans descendants, les dits emprunteurs 
n'auraient jamais eu aucun droit k aucime partie 
des biens de la dite succession ; 

« Considerant en outre que les dits entrepre- 
neurs peuvent dtre desherites par leurs auteurs, 
aux termes du mdme testament, que dans ce cas 
les sommes k eux prdtees se trouveralent com- 
pietement perdues ; 

<< Considerant que le defendeur a neglige de 
foumir regulierement les inter^ts sur les som- 
mes par lui prdtees, savoir sur la somme de 
$26,203.84 ; 

<< Considerant que dans le bilan foumi par le 
dit defendeur, une somme de $939.29, au paie- 
ment de laquelle il avait et6 condamne envers 
M. C. Yule et autres par jugement de cetto Cour, 
representant leur part dans les interets accrus 
sur les dites sommes prdtees par le defendeur, 
apparait k I'actif comme due par feue M. C. Yule, 
tandis que la dite M. C. Yule n'a re9u que ce qui 
lui etait dt ; 

" Considerant qu'il resulte de ces fiiits que le 
defendeur a mal administre les biens de la 
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dite saccession, et qu'il est dumontrc qu'il est 
incapable de Ics administrer ; 

'< La Cour destitue le dit defendeur dc ses 
dites fonctions d'exccuteur testimentaire et 
fidei-commissaire dc la succession d*i fea Wm, 
Yule, et ordonne qu'il soit nomme un sequestro 
pour prendre soin des bions de la dite succes- 
sion, jusqu'tl ce qu'un autre admiuistrateur fidui. 
commissaire soit nomine li la place du dit de- 
fendeur," etc. 

Bethune j* liethune^ for plaintilTs. 

Ritchie <^ Ritchie, for defendant. 



RECENT ENOLISa DECISIONS. 

Master and Servant — Annaidt — Submisaion. — 
Held, by the Court of Appeal, (affirming tbe 
judgment of tbe Court of Common Pleas, notei 
at p. Ill) that the verdict was right. Hram- 
well, L. J., said : << I dare say the woman thought 
that her master and mistress had a right I o 
have her examined. But what she did was to 
submit under the influence ol other consider- 
ations. The truth is that it is impossible to 
say the jury was wrong in finding that she sub- 
mitted, not in consideration of violence, but for 
some other reason. It is not like the case of a 
boy holding out his hand to be struck, for tbe 
boy knows that if he does not submit he will 
be compelled lo submit to something worse.' 
Baggallay, L J., said : << I think the verdict was 
right. It appears that the girl voluntarily led 
the way up-stairs. She went into the room, and 
following out her statement, her objection was 
not so much to be examined as to strip off her 
clothes one by one. The doctor was in the per- 
formance of his ordinary duty. She might have 
resisted if she had pleased, but she did not 
resist." Brent^ L J., said : <^ I think there was 
no case to go to the jury against the doctor, 
think he did not act in any way so as to make 
the girl think force would be used to her. 
she had so supposed, but without any such 
reason as would make a reasonable person think 
so, he would not be liable. It must be shown 
that he did use actual force, or that she acted 
under conduct of his which would make her 
think he was going to use violence. If there 
was no threat, and bhe submitted, there was no 
assault."^ hotter V. BraddelL 

Hegligeneef Evidence of-^Railway Crouing.^^ 
The defendant's railway crossed a level crossing 
which was some 20 yards distant from a foot- 



bridge. Both the crossing and the bridge were 
private crossings. About 30 yards from the 
crossing a railway servant was stationed, who 
WAS sometimes shouted to by persons wishing 
to pass the level crossing with carts, and aa- 
swered, "all right." The plaintiff, a boy of 11 
roars of age, haviag occasion to go over the 
line, was waiting at the level crossing until one 
train had jMissed, but was knocked down and 
severely injured when in the act of crossing it 
another train which he had not observed, and 
which was passing in the opposite direction. 
At the trial there was evidence that the bridge 
was dirty, and not lighted at the time of the 
accident; that the train did not whistle; that 
the plaintiff knew the bridge, having crossed it 
several times; and that the railway man used 
to bring out a stick to stop him from going 
over the bridge, but that when the accident 
happened he was not present. There was no 
evidence to show what the man's special duties 
were, or whether he had any duties in respect 
to fiK>t passengers. Held, that there was evi- 
dence of negligence to go to the jury, and that 
the conduct of the railway man was a distinct 
breach of duty which amounted to negligence 
and contributed to tbe accident. Clarke v. Mid- 
land Railway Co. (Exchequer Division) 43 L.T. 
Rep (N.8.;381. 



GENERAL NOTES. 

If there is one thing more than another that we 
have given our English friends credit for under- 
standing tboroughty. it is the lavr of coets, yet 

noir we find the SoUcitor*9 Joumalt of January 29, 
saying: ** The law an to costs under the Judicature 
Act appears to be. with respect to certain queskiooft 
in a moat lamentable state of doubt and contusion." 

Under the present law in Illinoic', the Appellate 

Oourta are required to write opinions only in caMi 

where the judicment^ of the Courts below are reversed. 

A bill is now ponding in the House of Representatives 
whic^ proposes to require the judges to write opinions 
in all cases. It is stated that, in fact, the judgee have 
written opinions in all affirmed cases involving im- 
portant legal questions. 

ExpRRTS AT Fault.— In Dr, Taylor's Manual of 
Medical Jurisprudence (of which an eighth American 
edition has just appeared), a case is referred to which 
occurred in April, 1S43. At a town meeting in balis- 
bury, Conn., when the election was very close, a per- 
son proi>0!*ing to vote was challenged by a physician, 
on the ground that be was a woman. Anotner physi- 
cian stated to the meeting that he had examined the 
pen*oii,and found him a man. The individual then 
ptired with tbe two physicians to a separate room, 
and both came to the conclusion that he was a man, 
ani. upon their report, he was permitted to vote. 
And yet, a few days later, circumstances occurred 
which indicated pretty plainly that, after all, he was 
a woman. 
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TEE JUDICIAL APPOINTMENTS. 
We expected that the appointments to the 
Tacant jndgeships would have been announced 
before this, but up to the time we write (April 21 ) 
there has been no official intimation. With res- 
pect to the Superior Court, it will probably be 
found inconvenient to postpone the appointment 
much longer. It is well known that one of the 
learned judges of this Coui-t, having been 
compelled by ill-health to seek relaxation from 
dnty, has been absent for several months. Mr. 
Jatstice Johnson has also been severely indis- 
poMxi, snd there is reason to fear that his 
illness must be ascril»ed to overwork. If six 
judges, with such outside assistance as was 
iTailable, were unequal last year to the business 
of the Montreal Courts— and the legislature 
declared that to be the case — it is obvious that 
a fcMTce consisting of the lour judges who have 
remained on duty during the last six weeks, 
mait have been still less adequate. 

It may be said without flattery to the bar, 
that the uaml)er of persons foirly competent for 
judicial positions is usually in excess of the 
vacancies to be filled : the appointing power, 
therefore, has the privilege as well as the res- 
ponsibility of selection. If we had any act or 
part-either by way of suggefition or information 
—in the choice,Ve should not experience much 
difficulty on the present occasion. The name 
of one gentleman has J>een prominently men- 
tioned in connection with the 8. C. judgeship, 
and it is certainly unusual to find the qualifica- 
tions necessary for the bench united in so 
remarkable a degree as in this instance: we 
need hardly say that wo refer to Mr. Strachan 
Bethune, Q.C. Without derogating from the 
high position and solid attainments of other 
gentlemen who would adorn the judicial 
omce, it may be said that Mr. Bethune, by 
right of seniority, as well as by the possession 
in a rare degree of the talent and experience 
which make a brilliant and useful judge, has a 
prior claim to the preferment. As a matter of 
fiwA be is the senior actively practising member 
of the Montreal section (Mr. Boy, the City 



Attomey,excepted), and was already an advocate 
of high repute when the majority of the lawyers 
as well as some of the judges of this day were 
in the nursery, and during nearly forty years' 
practice he has been largely and continuously 
engaged in the most important causes, not only 
commercial but civil. Mr. Bethune would 
make an admirable member of the Court of 
Appeal, and we hope yet to see him there ; but 
in the meantime hia appointment to the Supe- 
rior Court bench would be eminently satisfactory 
alike to the profession and to the whole com- 
munity. The retirement of several judges is 
spoken of, and in due course there will be 
further vacancies which will be appropriately 
filled by the other gentlemen whose names have 
been mentioned in connection with judicial 
office ; but, in the meantime, any other arrange- 
ment than that which we have suggested would 
simply have the eflfcct of confirming the popular 
belief which so constantly finds expression in 
private conversation and in the public press, 
that governments in their judicial appoints 
ments are not always actuated by a pure and 
conscientious desire to secure the best talent, 
and to advance as fiar as in them lies the 
honor and dignity of the bench. 



LAW COSTS. 
It is worthy of note that many of the reforms 
which have been proposed in England from 
time to time are faiU aceomplia with us. One of 
the latest suggestions on the subject of law 
costs, by Mr. Justice Bramwell, is to the effect 
that solicitors should be paid a lump sum ; for 
instance, so much if proceedings stopped at the 
writ, so much if they stopped at a further stage, 
so much if there was a trial ; and this sum 
should vary according to the amount at stake 
and other circumstances. This might serve as 
a compendious statement of the principle on 
which our tariff has been constructed, and al- 
though Mr. Justice Bramwell has been ridiculed 
iu some quarters for his proposition, he suggests 
a method which has been found convenient in 
practice in a province where suitors are not 
crushed by ruinous bills of costs. 



THE BAR SECRETARTSEIP. 

To the Editor qf Thb Lbgal NbwS : 

Dear Sib,— As a young English eor^firh^ is, I 
am told, going about among the profession 
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representing that I have retired from the candi- 
dacy for the Secretaryship of the Bar here, will 
you allow me space enough to say that I have 
been and still am awaiting the fulfilment of the 
promise made me two years ago by a large 
majority of the members of all classeSi that as 
soon as the present incumbent should have 
received his due share of the honor, they would 
consider me next entitled to the position. 

I remain, i^c, 

C. H. STEPHENS. 
Montreal, April 20. 



HOTES OF CASES. 

COUET OF QUEEN'S BENCH. 

Montreal, February 26, 1881. 
DoRioN, C. J., MoMK, Ramsay, Cross, Baby, JJ- 
Paiob et al. (defts. below), Appellants, and 
Evans es qual. (plff. below), Respondent. 

Ifuolvent Act qf 1875, Sect. 133 — Salt in eontem- 
plalion of insolvency. 

Appeal from judgment of the Superior Court, 
Montreal, Torrance, J., March 29, 1879. See 2 
Legal News, p. 150, for judgment of the Court 
below. 

Ramsay, J« If words have any meaning the 
defendant, B. P. Paige, must have contemplated 
insolvency as a necessary termination to his 
proceedings for nearly 1 6 years. It is not very 
easy to determine precisely the history of Mr. 
Paige's commercial life ; but it is pretty plain 
that he had had considerable experience of in- 
solvency. In the spring of 1849 he started in 
partnership with W. Robertson. That partner- 
ship lasted till 1854. Then alone, as B. P 
Paige k Co., till 1857 or 8, when, accoiding to 
one statement, H. D. Robertson became a part^ 
ner. This seems to have come to an end after 
successful operations. By another account 
Paige continued bis operations ahne under the 
name of B. Paige & Co. until 1861, when he 
failed. The failure is unquestionable. We are 
next told he began business again in 1868 
when he got his discharge. He had then <<no 
capital scarcely." In 1870 he took In W. 
Steams as partner. That partnership lasted a 
year. It was not prosperous. Then there was 
a sham firm of E. ik B. P. Paige. £. Paige was 
brother of the defendant. This sham firm was 
dissolved by his brother's death, we are not told 



when. He owed his brother money. He never 
took stock, kept no books and avowedly at tbe 
time of his insolvency bad no idea of his finan- 
cial position. Yet, he was paying from 14 to 
20 per cent., in all about $10,000 a year as inter- 
est, and the last year of his business his princi- 
pal sales (sales of threshing machines) only 
produced about $12,000. In face of this, in 
May, he suddenly bethought him of his debt to 
his daughter, and sold her a property somewhat 
under its value in May, and in July he gave an 
hypothec to his sister for $1,500. 

Tbe only difliculty appeaiv to me to be as to 
how far this affects tbe purchaser. Taking sec- 
tion 133 of the Insolvent Act, it seems that 
proof of the complicity of the creditor is not 
required. This is not in accordance with prin- 
ciple, but the terms of the law are express. 
There is, however, some evidence against her. 
In the first place she is the daughter of the in- 
solvent, her condition was not such as to render 
it likely she should have savings to such an 
amount, a connection of the f&mily says he 
knows no source from which she could have 
acquired so laige a sum. This evidence might 
easily have been met^ if she really had acquired 
this money, but she is perfectly silent It seems 
to me it is sufficient to throw the burden of proof 
on her. I think, therefore, that whether we 
take Section 133 alone, or along with the evi. 
dence as it stands, the judgment of the Court 
b^low was correct. 

Judgment confirmed. 

R, J. Gibbj for Appellants. 

Macnuuter, UaU ^ GreenalueleUf for Respon- 
dent. 



COURT OF QUEEN'S BENCH. 

MoNTRBAL, Dec. 21, 1880. 
DoRioN, Monk, Ramsay, Cross, Baby, JJ. 

Mauir (deft, below), Appellant, and Atuuir 
(plff. below), Respondent. 

S€Ue — Fraud — CoUution. 

Appeal from judgment of the Superior Court, 
Montreal, Johnson, J., April 30, 1878. See 1 
Leccal News, p. 232, for judgment of the Court 
below. 

On the appeal, the judgment of the Superior 
Court was unanimously confirmed, it being held 
that the sale effected by Henry Aylmer, jr., un- 
der his i)ower of attorney, was fraudulent and 
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coIlnsiTe^ and in reality was made for the 
pQipose of paying bis own debts. 

Judgment coaflrmed. 

Broaktf Camirand ^ Hurd, for Appellant. 

Rdekie j* RUekie^ for Bespondent. 



SUPERIOR COURT. 

HoMTRBAL, April 19, 1881. 

Before ToRRANCB, J. 

Taybrhrr 7. RoBiRT et al. 

Quihte EieeUon Act — Action far Penalty^ 
EUetoral List — Demurrer. 

Thia was an action to recover from the Mayor 
and Secretary-Treasurer of the Municipality of 
the Parish of 8t. Joseph de Chambly, the sum 
of $300 each, for alleged violation of the Quebec 
SlectioD Act. The electoral list was in du. 
plicate (section 12), and one duplicate was to 
be kept in the archiyes of the municipality, 
(section 38) ; the other duplicate should be 
tnuumitted to the registrar of the registration 
diiiiion in which was situated the municipality, 
within eight days following the day upon 
which such list should have come into force, 
by the Secretary-Treasurer, or by the Mayor, 
nnder a penalty of $200, or of imprisonment of 
six months in defonlt of payment, against each 
of them, in case of contravention of this pro- 
ton. It was charged against the Mayor and 
SecPBtuy-Treasurer, that in 1880, they had 
omitted to transmit to the registrar, within the 
eight days required, the duplicate in question, 
whereby the penalty of $200 against each was 
mcurred. 

By section 39, if in place of the duplicate 
required by the preceding section, a certified 
copy of the list had been transmitted to the 
registrar, such copy should be deemed to be the 
<ioplicate required, and should have the same 
effect as if the duplicate itself had been trans- 
mitted. 

The declaration did not allege any contra- 
▼entiea of this clause. 

The defendants demurred to the declaration 
tnler aiia on the ground that it did not follow 
^t the defendants were liable to the penalty 
by non-tiansmission of the duplicate list, be- 
c«Qn they had the right of transmitting, with 
the Bime effect, the copy mentioned in section 39. 

Pit CcaiAM.— The Court is with the defen- 
<l>nts on this demurrer. It was incumbent 



upon the plaintiff to show by his declara- 
tion not only that the duplicate referred to in 
section 38, had not been transmitted, but also 
that the copy mentioned in section 39 had not 
been transmitted. This has not been done by 
the declaration, and the demurrer should there- 
fore be maintained for the seventh reason. 

Demurrer maintained. 

Laeoatej Olohefuky j* BiMaillon for plaintiff. 

Prevott ^ Pre/ontaine for defendants. 



SUPERIOR COURT. 

Montreal, April 20, 1881. 

Be/ore Tobrancb, J. 

Club Cavadiin v. Biaudrt et al., and Symcs et 

vir, opposants. 

Suceesaion — Seizure of immoveable of aueceaion eu 

the property of one of the heire — Seizure held 

good for the ehare (f taid heir. 

The opposants opposed the seizure and sale 
of land in this matter as the property of the 
defendant Marie Emma Alphonsine Beaudry. 
They set up that by a deed of obligation the 
late Joseph Ubalde Beaudry acknowledged him- 
self to be indebted to opposants in the sum of 
$5,000, and as security therefor specially hy- 
pothecated the land in question : that he died 
on 11th January, 1876^Seaving as his heirs at 
law his five children issue of his marriage with 
Dame Marie Alphonsine Caroline Beaudry his 
wife ; that said late Joseph Ubalde Beaudry was 
eommun en biene with his said wife ; that oppo- 
sants obtained judgment against said Dame 
Beaudry and said five children for the recovery 
of the amount of said obligation on the 19th 
January last : that said defendants have been in 
possession as proprietors of said land ever 
since the death of said Joseph Ubalde Beaudry, 
and the said Marie Emma Alphonsine Beaudry 
of only a tenth thereof ; that the seizure of 
said land as belonging to Marie Emma Alphon- 
sine Beaudry alone was and is illegal, null and 
void, she being only owner of one tenth. The 
opposants concluded that the seizure be de- 
clared null. 

Plaintiff declared that be admitted the oppo- 
sition as to nine undivided tenths of the 
immoveable, by him seized on the defendant 
Dame Marie Emma Alphonsine Beaudry, and 
contested the opposition as to one undivided 
tenth of the land seized, and for contestation 
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in law nid that the opposition was unfounded 
in law as to said undivided tenth, let. Because 
it appeared ^7 the allegations of the opposition 
that the defendant Dame Marie Emma Alphon- 
sine Beaudry, upon whom the seizure had been 
madci was then proprietor in posseftsion of a 
tenth of the land : 2nd. because the conclusions 
of the opposition should only have demanded 
the nullity of the seisure for the part of the 
land not belonging to the defendant^ and not 
for the totality. 

Pbr Curiam. This case is before the Court on 
a law hearing. The question simply is whether 
the seizure of the one undivided tenth of the 
defendant Dame Marie Emma Alphonsine Beau- 
dry remains good, and whether the opposition 
should be declared unfounded in law as to this 
tenth. The Court is with the contestant on 
this question. The rule was so applied in the 
case of La SoetiUde Corutruetion Metropolitaine v. 
PUre dit Lajambey and Felix PUre dil Lcfjambe, 
opposant) Nos. 486 and 1948, Superior Court, 
Coram Lorangcr, J., on the Slst March, 1879.] 

Demurrer maintained as to one tenth undivi- 
ded share. 

S. BethufUf Q.C.J for opposants. 

C. A. Oeqffrian for contestant. 



SUPERIOR COURT. 

MoNTRiAL, Dec. 29, 1879. 

Btfore Johnson, J. 

Bx parte Gauthibr, on writ of Certiorari. 

Convielion — PuniihmerU not aanetioned by law. 

Johnson, J. The conviction in this case is 
technically had. The plaint and summons 
were for an assault, and the defendant pleaded 
guilty, but the conviction shows a punishment 
of a kind not warranted by law, viz., a condem- 
nation to pay the doctor's fee for sewing up the 
lip of the complainant. Whatever may be 
thought of the apparent reasonableness of such 
an exercise of jurisdiction, (and I confess to a 
certain reluctance in disturbing it), there is no 
authority in the law for it ; nor, indeed, did any 
body appear to support it; but though the 
defendant will be relieved froni illegal conse- 
quences under this conviction, I see he pleaded 
guilty, and I will give him no costs. 

Conviction quashed. 

Bourgoin j* Co. for petitioner. 

Oeoffrion ^ Co. for Justices of the Peace. 



SUPERIOR COURT. 

MoNTRKAL, December 29, 1879. 

Before Johnson, J. 

De MoNTiGNT V. Thx Watbrtown Aqricultural 

Insuranci Co. 

Admisnon by plea without deposit — CoaU pf 

Contestation. 

Johnson, J. The plaintiff insured originally 
with another Company ; and the present defen- 
dants assumed the risk. The amount of loss 
asked for by the action is $1,173, though the 
actual loss suffered is alleged to have been 
greater ; and the subjects of insurance were two 
barns designated as bam No. 4 and barn No. 5, 
and their contents. 

The defendants met the action by four pleas. 
Ist, a plea of over valuation, which is waived : 
and then two other pleas which it is admitted 
are not established by evidence ; and, fourthly, 
by a plea (the only one now remaining) to the 
effect that the 12th condition of the policy 
stipulated a reference to arbitration,to determine 
finally the amount of any loss about which the 
parties might differ, and the plea goes on to 
say that this arbitration has taken place, and a 
final award has been made, and they offer the 
amount of it, that Is, they offered it with the 
costs of the action, before contestation ; but 
they do not make any consignation, so tliat 
this is only an admission and nothing more. But 
it is an admission that the plaintiff is entitled 
to judgment for that amount, and if the latter 
contests the case afterwards, he must pay coets 
if he fails in his contestation. 

In my opinion the plaintiff has failed in 
contesting the amount thus admitted, and has 
not established anything beyond it. Besides 
the stipulation in the policy, there was a subse- 
quent agreement after the fire to submit the 
amount of loss to arbitration to two persons, 
who were to call in a third in case they differed. 
All this has been done, and there is judgment for 
the amount admitted in the plea, »>., for the sum 
of $646.10, which includes the costs up to filing 
of plea ; and the plaintiff must bear the costs 
of contestation after that. 

Trudel ^ Co. for plaintiff. 

Vavidwoj Monk ^ Crou for defendants. 
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SUPERIOR COURT. 

MoNTRiAL, Nov. 29, 1879. 

Before JowsaoSy J. 

RoBiLLABD ▼. Sociftri Canadiimni Francaisr db 

COKaTRUCTTOM DB MONTMAL. 

Building Society — Bff4aw irregularly enacted. 
JoHisoM, J. The plaintiff acquired shares in 
the Society on the 20th Aug. 1877, from one 
Lonergan in whose rights he now stands ; and 
he brings his action alleging his right to retire 
from the Society and to get back the payments 
already made. This right he assumes to exer- 
cise under By-Law No. 13 of the Society. 

The defendants answer : Ist, that the plain- 
tiff is a mere prSte^nom; but that has been 
already disposed of.* 2ndly. They set up a 
repeal of By-Law No. 13, by another which was 
made on the 14th February, 1871, and which 
substituted other provisions for it ; and 3rdly, 
they plead compensation to the extent of 
$50.16, eyen if the by-law No. 13 should be held 
to be in force. 

The plaintiff makes reply that there has been 
noeflectiTe repe^ of the by-law under which 
he brings his action, the provisions of the Sta- 
tote in that behalf having been disregarded, 
aod the meeting of the 14th Feb., 1871, not 
having been a general meeting nor convened 
in the manner required by Sec. 7 of the Statute. 
He further says that the defendants had no 
power, under the law regulating these societies, 
to restrain the right of members to retire when 
they pleased — a right distinctly recognized by 
the ist Section of the Act, Sub-section 4. Then, 
as to the compensation, he says it is unfounded 
in point of fact, and is, moreover, an admission 
of their debt to him. 

This case, as regards the essential points of 
it, has been yirtnally decided by the case of 
Prevost against the SociStS Canadienne Fran-' 
caise de Construction do Montreal,! in which 
pretensions precisely similar on one side and 
on the other were raised, and the plaintiff got 
judgment during this present month in this 
Court Adhering, however, to the original 
article, the plaintiff must pay what he owes 
Qnder it, and which is stated by the witness La- 
paIimetobe$48.Therefore,he is only entitled to 



judgment for the balance, which is $261.60, and 
interest from service, and costs. 

R. j- L. Laflammcy for plaintiff. 

M. E. Charpentier, for defendants. 



SUPERIOR COURT. 

HoNTRBAL, March 31, 1880. 

B^ore Johnson, J. 

Banqui du Piupln v. VlAD. 

PromizBory Note — Payment to Endoner. 

Johnson, J. The action is against the maker 
of a promissory note drawn payable to the order 
of Campbell Bryson at the Banque du Peuple. 
The defendant's plea is that he sent the money 
to Bryson before the note became due, to take 
it up ; and that after the making of this note 
he gave Bryson other notes in the course of 
their dealings, and always sent him the money 
in the same manner, and they were always 
retired; that when the present note fell due 
there was money enough at Bryson's credit in 
the Bank to pay it ; and it was actually paid, 
though Bryson neglected to withdraw it Bry- 
son subsequently made an assignment, and the 
Bank ranked on his estate for other notes. 

There is no doubt that the money was sent 
by the defendant to Bryson ; but that would be 
no defence as against the Bank. Beyond that 
one fact, and the fact that Bryson paid other 
notes afterwards, the defendant has proved no- 
thing. Certainly there is nothing proved in 
the nature of a payment, or that can possibly 
be considered a pajrment to the Bank. The 
latter may have had funds of Bryson's ; but not 
as far as they could know, of Viau's. 

There was something said of $4.46 having 
been received on account ; but I see no proof 
of it, and no retraxit ; but the plaintiff can 
credit the defendant with that if he has re- 
ceived it Judgment for plaintiff. 

Qeoffrum ^ Co.y for plaintiff. 

St. Pierre j* ScaUon^ for defendant 



*8ee2L.N.181. 
t8e«2L.N.412. 



COURT OF REVIEW. 

MoNTSNAL, Dec. 29, 1879. 

Johnson, Rainvillb, Lafbamboisn, JJ. 

Gordon v. McDonald. 
Partnership — Joint and Several Liability. 
Johnson, J. The plaintiff brought his action 
to recover the value of the hire of some can used 
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in oonBtrueting a railway. The plea waa a general 
denegation. The defendant was condemned to 
pay only a pcul of the amoant demanded ; but 
he inscribes the judgment for review upon the 
eTidenoe, and be contends in his finctum, and 
contended at the argument^ that the hire having 
been made to the firm of Abbott k McDonald, 
there should be proof that he assumed the 
obligations of the firm : but the members of the 
firm, of which Mr. McDonald admits he was 
one up to July, 1875, do not cease to be indi- 
vidually liable jointly and severally ; and as to 
the amount adjudged, it was said with some 
plausibility by the plaintiff that it ought to 
have been larger ; but there is no inscription on 
his part, and the judgment is therefore simply 
confirmed. 

Tren/udme j* Co. for plaintiff. 

Loranffer ^ Co, for defendant. 



SUPERIOR COURT, QUEBEC. 

Tkuei — Demand of Paymenl^-^Juriadietion.'-^ 
Juffij que la demande de paiement pour taxes 
(en vertu de Tarticle 661 du code municipal) 
adress6e k une femme s£par6e de biens, et h elle 
transmise dans une enveloppe k I'adresso du 
man, est suffisanto. 

Que la Cour de Circuit a jurisdiction dans ces 
causes, quelqu'en soit le montant. — La Corpora- 
tion du ViUape de BUfmUle v. Oilleepie et vir 
(C.C.), jugement par Casault, J. — 6 Q.L.R. 346. 



SUPERIOR COURT, MONTREAL. 

Pawnbrokinff— Penally.— I. An isolated act 

f pedging will not constitute the exercise of 

the trade of a pawnbroker, within the meaning 

of the Quebec Statute, 34 Vict. Ch. 2, S. 69,— 

Perkins v. Martin, 25 L. C. J. 36. 

2. Payment of a penalty under «aid 
Act, in a qui tarn action brought for its 
recovery, by depositing the amount with 
the Clerk of the Court In which the 
judgment was rendered, will, in the absence 
of proof of collusion, be an absolute bar in a 
subsequent action by the Revenue Officer for 
the recovery of the same penalty. — lb. 

3. In the absence of proof that the alBdavit 
required by 27 and 28 Vict. Cap. 34, Sec. 1, has 
not been filed, such affidavit will be presumed 
to have been filed, when the writ has actually 



issued and judgment has been rendered there- 
on. — lb. 

negligence — Ezcavaium in street. — A proprietor 
of real estate in Montreal is responsible for an 
accident arising from the neglect to cover 
and put a railing round an excavation in 
the public street, connected with the making 
of a drain from his property to the public drain, 
and to put up a light at the spot, when the per- 
mit to make such excavation has been granted 
to him by the Corporation on condition of his 
making such covering and railing, and putting 
up such light,notwith8tanding that such excava- 
tion was made by a contracter over whom the 
proprietor had no control. — MeRobie v. Shuter 
etal., 25 L. C.J. 103. 



SUPERIOR COURT, TERREBONNE. 

Procedure — Execution. — Le d6faut de fiat pour 
1' Emanation d'un bref d'ex6cution n'est pas une 
cause de nullity du bref lui-mSme quant aux 
parties demanderesse et d^fenderesse. — De 
BfUefeuiUe v. Pollock, 25 L. C. J., 104. 

2. Le fait qu'un bref d'ex6cution contre les 
meubles a ^te dman6 sur un fiat ne contenant pas 
le jour du rapport, et que le reg^stre des execu- 
tions tenu par le protonotaire mentionnait un 
jour de rctour diffdrant de celui entr£ dans 
I'exteution, const! tue tout au plus une nullite 
sans griefs que le dcfendeur n'a pas d'inter^t k 
invoquer. — lb. 



COURT OF APPEAL, ONTARIO. 

Insolvent Act oj 1875 — Recovery o/debte under 
Sect. 68. — Where certain creditors of the insol- 
vent take proceedings under Sect. 68 of the 
Insolvent Act, 1875, in the name of the assig- 
nee, to recover a debt due the insolvent, they are 
entitled to the amount recovered, and the 
estate cannot benefit by the recovery in any 
way unless Indirectly, when the creditors' 
claims are extinguished thereby, and conse- 
quently their right to receive further dividends 
from the estate Is gone. 

Where in such a case the debt was paid to the 
assignee, who refused to pay it to the creditors 
who had taken the proceedings to recover it: 
Held, that their proper remedy was by applica- 
tion to the Judge of the Insolvent Court. — In 
re Lewie, insolvent, (March 23, 1881), 17 C. L. J. 
166. 
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NUISANCES FROM NOISES, 

It is often a matter of interest to know how 
&r noifles muet be endured before there is a 
possibility of legal redress. A few years ago, a 
Mr. James Redding Ware, a literary gentleman, 
occupying chambers in Lincoln's-Inn-fields, ap- 
plied for an injunction against a Mr. Corpe, to 
restrain the defendant from doing an act which 
wag alleged to be a nuisance. The plaintiif, it 
appears, occupied chambers on the third floor, 
on which he had expended a considerable sum 
of money, having taken them in a dilapidated 
condition. The defendant, who occupied cham- 
bers on the second floor directly under those of 
the plaintiff, bought last summer an organ, 
which was forthwith conveyed to his premises. 
The approximate dimensions of the said organ, 
which occupied half of the room, were stated to 
be 12ft. high, 10ft. wide, and 4ft. or 5ft. deep. 
The plaintiff, not unnaturally, protested strongly 
agaiDi>t the introduction of such an instrument 
into such a place, but to no purpose ; the reply 
wag, it would make less noise than a piano, and 
that no nuisance to anybody would be caused 
by the playing. We will quote the plaintiff's 
own words as to the reasons on which he based 
his application for relief : << The organ," he said, 
<• bad been played at different periods since (t. e.) 
last summer, about two or three times a week ; 
he stayed in once for about three hours, during 
which it was being played, and found that it so 
interfered vrith his comfort and the performance 
of his work that whenever it commenced . he 
had to leave the house. It was usually played 
from seven o'clock until ten o'clock in the even- 
ing, and the vibration was very great, causing 
an effect very like that produced by a single 
application ot galvanism. On the first day it 
was played, a Dresden plate in his room was 
thrown down ; the vibration communicated 
iteelf to all the articles in his room, composed 
of china, glass, or metal.* * * The music 
was very bad, and very common airs were 
played," The evidence given by the plaintiff 
waa corroborated by other gentlemen who occu- 
pied other adjoining chambers, one of whom 
stated that he waa quite incapacitated from 
ddnghis work in his sitting-room, where his 
books and papers were, during the time that 
the organ was being played. Some contradictory 
testimony was given on the other side, with the 
view of showing that no such nuisance as was 



alleged by the plaintiff did in fact exist. The 
County Court judge, however, considered the 
nuisance an << intolerable one," but gave judg- 
ment in fiavor of the defendant, on the ground 
that it was not such a nuisance as formed the 
subject matter of an action. 

On the above case, the Law Times remarked : 
'< Nuisance," says Blackstone, " is anything 
that worketh hurt, inconvenience, or damage,*' 
but many acts which may properly come under 
the above definition would not be the subject of 
an action. In other words, there are nuisances 
and legal nuisances. The principle upon which 
the rule of law proceeds is, <* ate tUere tuo iU alif- 
nuihnon Icedas.^^ But it must not be inferred 
that an action can be maintained for a thing 
done merely to the inconvenience of another — 
mere inconvenienc e or annoyance does not always 
constitute a legiil nuisance. If the authorities 
on the subject come to be examined, the real 
teht, we apprehend, is this : Is the act com- 
plained of such as a man might reasonably 
commit in the exercise of his rights, having 
regard to all the circumstances of the case ? Or, 
to use the words of Vice-chancellor Bruce, 
Walter v. Selfe, 4 DeGex andSm., 315 : <' Will 
the proceedings abridge and diminish seriously 
the ordinary comforts of existence of the oc- 
cupiers, whatever their rank or station, or 
whatever their state of health may be ? " See 
also, Crump v. Lambert, L. Bep., 3 Eq., 409. If 
so, the nuisance is actionable. A reasonable 
use of a man's property ought in right to be per- 
mitted : but if a person puts his premises to un- 
usual purposes, so as to cause his neighbor a 
substantial injury, the latter is entitied to be 
protected, because that is not a reasonable use 
of his property. See the remarks of Lord 
Selbome, when Lord Chancellor, in Ball v. Bay, 
L. Bep., 8 Ch. App. A man's occupation of his 
house may be rendered materially uncomfort- 
able, and yet the act complained o^ e. ^., the 
noise of a neighbor's children in a nursery, may 
not be a subject of redress; because, as Lord 
Justice Mellish said, in Ball v. Bay, ** the noise 
is such as he must reasonably expect." Acting 
on this principle, Vice-Chancellor Bacon de- 
cided, in Harrison v. Good, 40 L. J., 294 Ch., 
that the establishment of a national school,, 
however much it might injure and depreciate 
the adjoining neighborhood, was not an action- 
able nuisance. The mere fact of the deprocia- 
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lion of the adjoining property could not establish 
a nuisance, for, as the Vice-Chancellor truly 
observed, " in common parlance, nuisance is no 
doubt applied to a great many things wholly 
different from, and others not at all 1 ike, the 
definition which by law is given to the word." 
Cases of nuisances from offensive smells, and 
the exercise of noisome trades, have always been 
determined on similar considerations, and the 
question has always been whether the business 
or trade which causes the annoyance is carried 
on in a reasonable manner, and in a reasonable 
and proper place. There is a reported case tried 
before Lord Eenyon, Street v. Tugwell, Selw. 
N. P„ 13th ed., 1070, which may seem to con- 
flict with these remarks, but does not really do 
so. There an action was brought against the 
defendant for keeping dogs so near the plaintiff*s 
dwelling house that ho was disturbed in the 
enjoyment thereof. It appeared that the de- 
fondant kept six or seven pointers so near the 
plaintifiTs dwelling-house that his &mily were 
disturbed during the nighty and were very much 
disturbed in the day-time. No evidence was 
given by the defendant, notwithstanding which 
the jury found a verdict for him, and a new trial 
was afterward refused. It should be borne in 
miny, however, that the question of reasonable- 
ness is for the jury, and the court would doubt- 
less have upheld the verdict had it been found 
the other way. 

Now, applying the legal test to the case 
heard at the Westminster County Court, did 
the defendant) under the circumstances, exer- 
cise a reasonable user of his chambers in erect- 
ing an organ of the dimensions we have 
mentioned ? There can, we think, be no doubt 
how this inquiry should be answered ; indeed, 
the learned County Court Judge has found as a 
&ct that the act complained of is an intolerable 
nuisance, though he has, notwithstanding this, 
held such an act not to be an actionable one. 



RECENT CRIMINAL DECISIONS. 

Iruanity at a d^enee.— 'Evidence as to sleep- 
lessness and nervous restlessness is admissible 
to prove insanity. Insanity is a complete 
answer to a criminal charge. To justify the 
inference of insanity from calmness of manner 
and indifference to consequences accompanying 
the killing, there should be convincing evi- 
dence of previous insanity, or insane delusion, 



so recent as, coupled with the causelessness of 
the killing, to raise the presumption that the 
paroxysm had not entirely passed away. Moral 
insanity, consisting of irresistible impulse co- 
existing with mental sanity, is no defence to a 
criminal charge. Insanity is a defence which 
must be proved to the satisfaction of the jury, 
by the measure of proof required in civil cases ; 
and a reasonable doubt of sanity raised by all 
the evidence does not authorize an acquittal. — 
^rauweU v. The StaUf Supreme Court, Alabama, 
January, 1881. 

Libd.-^lt is no defence to an indictment 
against the editor of a newspaper, that the 
libellous article was written and inserted by 
the local editor without the knowledge of de- 
fendant, and in violation of a general order for- 
bidding the publication of any article of a 
libellous nature without first submitting it to 
the publisher for approval. — The CommonweaUk 
V. Willardf Supreme Court, Pennsylvania. The 
Court said: "Aside from the incalculable 
damage that may and often does result to the 
innocent from a misuse of the press in the 
hands of reckless or malicious persons, and the 
consequent caution proper to be exacted from 
those managing newspapers as to the selec- 
tion of the subordinates in whose hands they 
intrust this dangerous power, there is the pe- 
culiarity incident to the profession of a pub- 
lisher that the publication of a journal, or a 
magazine, or a book, is not the visible, manual 
act of the publisher himself, but is made up of 
the labors of many different persons, in no one 
portion of which he may have an actual part 
He may not be present at or witness any single 
one of the various processes of work by which 
the completed book or newspaper is finally 
produced ; he may not even see it when done, 
and yet the publication is his act This is in 
part, no doubt, the reason why the law of libel 
forms an apparent exception to the usuar rule, 
that one can only be liable criminally for his 
own individual acts. That such is the law, 
whatever may be the reason for it, there would 
seem to be no question. It was 'established by 
a long line of cases in England, decided by 
such judges as Hale, Mansfield, Baymondi 
Kenyon, Powell, Foster, EUenborough and 
Tenterden, and which will be found fully stated 
in a note in Starkie on Slander, Ist Am. Sd., 
vol- 2, p p. 30-34. 
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SUPREME COURT DECISIONS. 

Mr. Duval is oTer-sensitive. No one ever said 
that ume critic would be << on the heels of the 
reporter of the Supreme Court." Mr. Duval 
has misquoted our words and misunderstood 
the remark to which he refers— which is re ally 
of little or no importance. Nor was the correct- 
ness of his notes called in question ; but we said 
they were an unsatis&ctory substitute for the 
fall reports of the decisions of the Supreme 
Court, for the preparation and publication of 
which a considerable sum of public money is 
annually expended. We now learn from Mr. 
Duval that the reason why two cases, in which 
the judgments of the Court of Queen's Bench 
were reversed, have not been reported is, that 
the judges have not authorized the repori;s. 
One of these cases was not unimportant, for 
what purported to be the opinion in MS. of 
one of the judges was flaunted in Ihe fiEu;e of the 
Court of Queen's Bench in a subsequent case, 
witiiout, however, producing any marked effect. 
It might have been otherwise had the judicial 
argument been fortified by the approbation of 
the Court. 

Mr. Duval's letter has some further signifi- 
cance as being the semi-official defence of the 
Sopreme Court judgments in the cases of Shaw 
T. Uadtenae^ Reg, v. Abrahams^ Levi v. Reed, and 
Gingnt v. IktiUts. 

We are told that the two last cases were 
decided on the authority of the decision of the 
Privy Council in the case of Lambkin v. The 
Badem Countiet RaUway. This is confirmatory 
ct what we said in the previous article. Lamb^ 
K«'« case was decided by a jury, Levi v. Reed, 
and QingTaM t. DesiUts by a judge. In apply- 
ing the principles of Lambkirie case to the 
two others, the judges of the Supreme Court 
appear to have jumbled up two systems essen- 
tially different. To some people it may appear 
a hypercritical differencfc, but we think the 
bar would find it convergent to know precisely 
whether the Supreme Court has laid it down as 
a into that the Court of Appeal can.only touch 



the decision of the court below on matter of 
fact, tor reasons similar to those on which the 
verdict of a jury can be set aside. It is the 
more important this decision should be made as 
public as possible, for it is at variance with the 
general principles of jurisprudence, and with 
the positive law of this province. 

It is unnecessary in the Ahrahanu case to go 
over the ground already fully discussed, as to 
whether the Attorney-General can delegate his 
powers to direct that a bill, in certain cases, 
should be laid before the Grand Jury. Chief 
Justice Ritchie's dictum^ that a statutory power 
must be strictly pursued, adds nothing to the 
controversy, and the introduction of the word 
" special " before statutory does not complicate 
the question. The question is, what is pur- 
suing the terms of the statute, and the decision 
turns entirely on whether the power conferred 
is judicial or not But when the Chief Justice 
tells us in so many words, that " it is admitted 
that the Attorney-General gave no directions 
with reference to this indictment," we must say 
that the Chief Justice has had peculiar facilities 
accorded to him which others had not^ and the 
record says exactly the reverse. The direction 
wa9 as follows: — "I direct that this indict- 
ment be laid before the Grand Jury.^ 
L. O. Loranger, Attorney-General; By J. A. 
Mousseau, Q. C; C. P. Davidson, Q. C, 
24 L. C. J., p. 327. Next, the question 
reserved is in these words: "Whether the 
Attorney-General could delegate his authority 
to direct that the indictment be laid before the 
Grand Jury, and whether the direetionj aa given on 
the indictment wets sufficient to authorize the Grand 
Jury to enquire into the charges and report a true 
biW 4 Legal News, p. 42, and 24 L. C. J., p. 

327. 

The fourth and last case to which we referred 
was that of Shaw v. Mackenzie. Our previous 
observations have drawn forth an excerpt from 
the opinion of Mr. Justice Taschereau, "who 
delivered the judgment of the Supreme Court." 
This is textual and consequently valuable, as it 
may be considered the pith of the reasons of 
the Court. From this we learn that this august 
tribunal is of opinion that because an affidavit 
to hold to bail is insufficient, and be- 
cause the plaintiff was under a wrong 
impression as to what was a sufficient 
cause of arrest, therefore the plaintiff is liable 
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in damnges, no matter whether he proveB abun- 
dant other ground for that sort of suspicion 
which in legal phraseology is styled <' probable 
cause." 

We have been drawn into a fuller discussion 
of the merits of these cases than was at first in- 
tended, or than is suitable for this journal. The 
object of our allusion to tbem was only to show 
how necessary it is that foithful reports of the 
sayings and doings of this all-powerful Court 
might be within the reach of others than the 
small audience congregated in a back room of a 
small town, which might be fairly called 
obscure, if it were not the metropolis of the 
Dominion. It would seem that a new, and, in 
principle, defectively constructed Court, which 
has just escaped a condemnatory vote of the 
House of Commons by prudent tactics, would be 
only too anxious to show to the world that they 
did not deserve the condemnation. They should 
remember that it cannot be hoped that their 
judgments will be, as a whole, better than the 
Courts of appeal in each province ; they should, 
therefore, take care that there is a record to 
show that they are not worse. Again, as the 
sole object of the existence of the Court is to 
keep up a certain uniformity in the jurispru- 
dence of the country, it is absolutely necessary 
we should know what that jurisprudence is. 

B. 



4I>P0mTMENTS. 

Since our last issue two important appoint- 
ments have been officially made known. The 
newly created sixth judgeship of the Court of 
Queen's Bench of this Province has been filled 
by the nomination thereto of Mr. Justice Baby 
who has been acting as a judge of the Court 
during the absence of Mr. Justice Tessier. The 
latter, we are glad to learn, has returned from 
Europe with restored health, and will resume 
his duties forthwith. The Hon. Chancellor 
Spragge has been appointed Chief Justice of 
Ontario, in the room of the late Chief Justice 
Moss. 



NOTES OF 

8UPEBI0R COURT. 

MoNTRiAL, April 28, 1881. 
Before Torbanob, J. 
In re Sbtbold, insolvent, Bvansi claimant, and 
SivBOLD, contestant. 



ItuolverU Jet qflSlS^ See. 71 — Leaae to Insohent 
^Notice required to terminate. 

The lessor of premises occupied by the in- 
solvent claimed under a lease $2,000 for rent, 
and $240 for assessments, for the year ending 
April 30, 1880. 

The insolvent contested the claim, alleging 
that the lease had terminated on the 30th 
^pril, 1879, by a notice from the assignee on 
the 31 St January, 1879, and by a resolntion of 
the creditors on the 7th Feb., 1879. 

Fib Curiam. The notice by the assignee is 
proved by himself and was unauthoriaed by the 
creditors. It ought to have been in writing 
and authorised ; Agnel, Code des Propri^taires, 
n. 885 ; and, moreover, the creditors were only 
authorized to terminate the lease, at least three 
months before the time fixed. Insolvent Act, 
1876, Sec. 71, says their meeting must be held 
more than three months before the termination 
of the yearly term. The contestation is over- 
ruled. 

D. MacmaUer for claimant. 

H, Abbott for contestant. 



SUPERIOR COURT. 

MoMTBfAL, April 28, 1881. 

Before Torbancb, J. 

Lambe v. Hartlaub et al. 

Unpaid VendoT'-^Reteision of Sale — Compliance 
with termi qf eontract-^*^ Duty paid " — Error 
of Customs Authorities. 

This was an action to rescind a sale of 473 
half chests of tea, under C. C. 1543. 

The sale had been made by the vendor 
Lambe, at Toronto, on the 5th February, 1880, 
through a broker at Montreal, at 32 1 cents per 
lb., duty paid, delivered in Toronto ; terms, 
prompt cash. Lambe alleged fulfilment of his 
contract, the receipt of the goods by Qartlaub 
& Co. at Montreal, and their neglect to pay the 
price. 

The action began with an attachment of the 
goods in July, 1880. 

The defendants pleaded that the teas were 
sold duty paid, and that the duty was not paid, 
and in consequence they were seized on arrival 
in Montreal by the Customs authorities, and the 
seizure was only discharged on the 6th April, 
1880 ; that meanwhile they had sold the teas 
to John Osborne, Son ft Co., and being unable 
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to deliver the teas by the breach of contract of 
LambCi thej lost profits on their sale, and were 
liable in damages to their own vendee for non- 
delivery to him, in all $835.24 ; and they 
claimed that in the event of the teas being 
delivered to plaintiff they should be subject to 
the lien of Hartlaub ft Co. for $835.24. 

PiR Curiam. The facts of the case show a 
sale by Lambe to Hartlaab ft Co. on the 5th 
February, 1880, duty paid — ^teas delivered in 
Toronto. They were shipped to Hartlaub 
k Co. by the Grand Trunk Bailway 
Company, duty paid, but on their arrival here 
were immediately seized by the Customs, as 
having been fraudulently entered as coming 
direct from Japan, in which case the duty pay- 
able was 10 per centum ad valorem^ whereas, if 
imported indirectly the duty was 20 per centum. 

After some negotiations with the Government 
the teas in question were liberated, and it is 
proved that they were not fraudulently entered 
at the Customs. There is no proof of any de- 
fiuilt on the part of Lambe, and he cannot be 
held responsible for what was an inevitable 
accident If the Customs authorities were to 
blame in the seizure, Hartlaub ft Co. have 
their recourse against them, and not ag^nst 
Lambe who sold and delivered the teas accord- 
ing to contract at Toronto. 

Judgment for plaintiff. 

D, Macnuuier for plaintiff. 

T. W. RobertMon for defendants. 



8UPEBI0R COURT. 

MosTRiAL, April 28, 1881. 

Btfote ToRBAvott, J. 

Tbompsom et al. v. Currii et al. 

C^/nlra/U — Time qf per/ormance — Oood$ to be de- 
Uvered^Mkortly**-^ Three months after not a 
reasonable time. 

The action was for specific performance of a 
contract of sale of iron pipe, through a broker, 
made on the 2nd February, 1880, by plaintiffs 
to defiendants. A portion of the iron was in 
store, and deliverable from there. The balance 
was^tosnive shortly, and to be delivered by 
the Grand Trunk Bailway Company. The por« 
tion in store was delivered and paid for, and 
about the 29th March about 30,000 feet of the 



remaining lot were delivered and paid for, and 
on the nth May, of the remainder about 15,000 
feet which were on board the steamer Polyne^ 
sianj were tendered and refused. There was no 
evidence of the tender of the balance of 10,000 
feet which came by the steamer Lake Champlain. 

The pretension of the defendants was that 
the lot to arrive shortly was deliverable by 
the Grand Trunk Railway Company before 
the opening of the navigation, and that it was 
not reasonable or equitable to ask the defend- 
ants to take delivery at so late a date as the 
12th May. 

The demand of plaintiffs was that defendants 
be compelled to take delivery of the balance 
and pay for the same. 

Pia Curiam. By the broker's note, the deliv- 
ery was to be in two lots, one out of store, and 
the other to arrive shortly, and deliverable by 
the Grand Trunk Railway Company. 

The pretension of the plaintiffs is that so 
long as they were not required to deliver they 
were in time to deliver. 

The vendees, on the other hand, say that the 
delivery was to be by the Grand Trunk Rail- 
way Company before the opening of the navi- 
gation, which was not offered, and, moreover, 
it was to be shortly after the 2nd February. 

The difficulty here, as in most of these cases, 
is, that there was a fiill in price of some 45 per 
centum. 

This is a mercantile contract, and where the 
time is fixed, the default arises by mere lapse of 
time; C. C. 1069. Benjamin on Sales, p. 481, 
remarking on stipulations as to time, says : 
" In determining whether stipulations as to the 
time of performing a contract of sale are condi- 
tions precedent^ the Court seeks simply to dis- 
cover what the parties really intended, and if 
time appear, on a fair consideration of the 
language and the circumstances, to be of the 
essence of the contract, stipulations in regard to 
it will be hold conditions precedent. " 

Here, giving a fair consideration to the lan- 
guage of the contract and the circumstaoces of 
the case, we find that the iron was to arrive 
shortly, and to be delivered by the Bailway. 
It was in the winter season, and if the time of 
delivery were extended into the summer, the 
delivery would be by a steamship in all proba- 
bility, though there is imperfect evidence on 
this head, for I cannot supplement what is 
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wanting in the record by my knowledge as a 
citizen. Apart from this consideration it might 
be said that it was of no consequence to the 
defendant whether the delivery was by the 
Grand Trank or by the rirer. It may have 
been, but, at any rate, I do not deem it neces- 
sary here to say whether delivery by the Grand 
Trunk was a condition precedent. We hare 
the £sct that the delivery of a portion of the 
part in dispute was not tendered until the 12th 
May — ^more than three months after the sale, 
and no tender appears of the entire balance 
or remainder. I do not consider an offer 
after three months of goods to arrive 
shortly to be an offer made within a reasonable 
time. Every day of delay was a gain to the 
vendor and a loss to the vendee, as shown by 
the £Edl in price of 45 per centum. The Court 
here determines what is not a reasonable time, 
having regard to the &cts and circumstances of 
the case; further, it says that there was no 
complete tender of the balance, being 26,000 
feet ; and it finds against the vendors that they 
have no claim against the vendees. 

Action dismissed. 

W. W, RobertMn for plaintiffs. 
M. B. Bethune for defendants. 



SUPERIOR COURT. 

MONTRKAL, April 30, 1881. 

Brfore ToRRANCs, J. 

Thi Exohanqs Bank of Canada v. Murrat, and 
Brown et al., Opposants. 

Privilege — Thefumieker <^ coal for hoiuehold eon- 
iumption Juu a privilege Jor suppliee famished 
during the preceding twelve morUke. 

The opposants claimed to be paid out of the 
moneys levied by the sale of the moveable pro- 
perty of defendant, the sum of $237.46, for coal 
supplied to defendant at his domicile during 
the last twelve months before the seizure, which 
took place on the 27th February, 1879. 

The sale and delivery took place as regards 
$135.35 within the twelve months. 

Pbr Curiah. Is the furnisher of coal ior family 
or household consumption entitled to a privilege 
for supplies furnished during the last twelve 
months 7 

There is no difficulty under the French Code, 
C. C 2101. It is there held that ih» foumU- 



eeur de iuUietaneee is entitled to the privilege. 
Vide Marcad6 on this article at n. 92. 

Our article, C. C. 2006, uses the word provi- 
sion in both versions, and the meaning in both 
is the same. Bescherelle, in his dictionary, vo. 
*< Provision," defines iiaa" nom coUectif de tout 
oe qui est compris dans la consommation ali- 
mentaire, I'usage et I'entretien de la vie domes- 
tique." There can be no difficulty in saying 
that the rule should be here as in France, and 
the privilege should hold. 

Opposition maintained. 

J. B. Abbott for opposant. 

D. Maenuuter for the bank. 



COURT OF REVIEW. 

MoNTRiAL, April 29, 1881. 

Johnson, Torranoi, Papinnau, JJ. 

RoLLAND V. Thb CiTiziNs Insurancb Co., and 
Lajoib, plff. par reprise. 

Jury trial — Verdict — Motion for judgment nan 

obstante veredicto, 

Johnson, J. This is a jury case, and a yerdict 
has been rendered, and the plaintiff moves for 
judgment upon it in his fiivor ; and the defen- 
dants also ask that judgment on the same ver- 
dict may be given for them. By art. 422, C. P., 
the motion for judgment on the verdict can only be 
opposed by means of a motion for a new trial, 
a motion in arrest of judgment^ or a motion for 
judgment non obsianU veredicto. The defendants 
take the last named course. By art. 433 when- 
ever the verdict qf the jury is upon matters of fact 
in accordance with the allegations qf one qf the 
parties, the Court may, notwithstanding such verdict^ 
render judgment in favor of the other party, 
if the allegations <^the former party are not <ig^ 
dent in law to sustain his pretensions. Whaterer 
may have been done before the code, and some 
very strange things were done (see cases of 
Ferguson v. QUmore, 1 L. C. J. p. 131, and Hijf- 
ginson v. Lyman, 4 L. C. J. 329), that is the law 
now; and that is the law laid down in the 
judgment of the Court of Appeals in the case of 
Fletcher V. 7%e Mutual Fire Insurance Co. disposed 
of last term. The defendants do not now come 
before the Court, and ask to set aside this Ter-* 
diet, and get a new trial. They ask that the 
verdict should stand, and remain as it is^ and 
though standing, that they should get jnrtg.. 
ment. Why ? not because the declaratloa does 
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not show a right of action; but because the 
evidence and the verdict ahow that the policy did not 
ceeer the loee / That ie the aole ground taken in the 
motion^ and, therefore, I will not look at any 
other ground — snch as the sufficiency of the 
amendment made at the suggestion of the 
Court of Appeals. I will not supply a ground 
that the party refuses to take. There is a 
consent) howeyer, that the evidence be 
looked at ; but what would be the use 
of that) under any circumstanceSf since 
the only consequence even of finding 
that the verdict was contrary to evidence would 
be tiiat the verdict should be set aside, and a 
new trial granted, neither of which is asked for ; 
bat only that the verdict, standing as it does, 
may be allowed to stand, and judgment, without 
WW trialj go for the defendant upon the record 
as it stands. That appears to me to be plainly 
impossible in the face of this verdict, which, 
whether founded on evidence or not, is not 
asked to be set aside ; and, under Article 422, 1 
think judgment must be entered for plaintiff. 

As to the consent that the evidence should 
be looked at, the only consent of record is that 
of 13th December (the day of trial), and it says 
that the evidence at the former trial is to serve 
at that one ; and that, upon the final hearing 
of the cause, the court Is to refer to it as ex- 
planatory of the verdict to be rendered. That 
was plainly a consent that the evidence was to 
be naed for legal purposes, not for the purpose 
ofgiving the defendants a right to urge what 
they cannot urge by law : it is a consent mere- 
ly that the evidence be looked at ^ur touteefine 
pu de droits and cannot cover the defendants' 
adoption of a wrong remedy. 

Plaintiffs motion granted. Defendants' mo- 
Uon dismissed with costs. 

F. X. ArehambauU i" Co. for plaintiff. 

Abbott i Co. for defendants. 



8UPEBI0R COURT. 

MoNTRiAL, March 17, 1 88 1 . 

Btfore SiooTTB, J. 

Latour v. Bburilli, and Lahbau et al., T.S. 

A ttaekm et U b^ore Judgment — Secreting propertiee 
'^Compeneation of debt with cottt. 

Fn CuBUH. The plaintiff has taken an 
attachment before judgment for the payment 
of hla bill as doctor. The amount claimed was 



$130. The Court on the merits has allowed 
$12, and has compensated this sum in deduc- 
tion of costs due to the attorneys of defendant, 
on the petition to quash the attachment before 
judgment. The plaintiff's allegations for at- 
tachment were, 1st. That defendant was leav- 
ing the Province of Quebec to go over to the 
United States ; 2nd. That defendant was se- 
creting her effects, moveables, Ac, to defraud 
her creditors. The first allegation is 
altogether unfounded. It was alleged in the 
second, that the concealment consisted in the 
fiict that defendant had sold all her effects, 
movables, Ac, to one Joseph Poirier, some time 
before the attachment. This sale had been 
effected for the sum of $2000, which 
had been handed over to some of the defen- 
dant's privileged creditors who were holding 
these effects, movables, Ac, in virtue of execu- 
tions, when this sale took place. The sale was 
a public one, and the plaintiff has fiuled to 
prove any fraud. The Court is of opinion 
that this sale was regular and was a bona fide 
transaction, fiom which the defendant derives 
no personal profit. The attachment is 
quashed. The judgment of the Court is as 
follows : 

" La Cour, etc. : 

" Consid^rant que Taction est dirigSe oontre 
la defenderesse, oomme la veuve de Gonaalve 
Doutre, pour soins et remMes fbumis k ce der- 
nier, et pour soins et remkles fournis k la de- 
fenderesse depuis la mort de son marl ; 

^Consid^rant qu'il est constant, que le de* 
mandeur, par 6crit, en date du vingt-siz Novem- 
bre mil huit cent soizante-et-dix-neu^ s'est 
oblig^ de soigner, comme m6decin, le dit 
Qonzalve Doutre et sa fiimille, moyennant cent 
piastres par an, payables par trimestre, dont $10 
payees k compte du premier trimestre ; 

<< Consid^rant qu'il est constant que la d6fen- 
deresse est s6par6e de biens, d'apr^s ses conven- 
tions et stipulations de mariage, avec son mari, 
et qu'elle n'est pas responsable des dettes de 
ce dernier ; 

«Con9id6iant qu'il est constant que depuis 
la mort de son mari, le demandeur a donn6 des 
soins et remMes k la d6fenderesse, et que la 
somme de douae piastres est une somme plus 
que suffisante pour I'indemniser; 

<< Coiisid^rant qu4l est constant que le de* 
mandeur n'a jamais &it oonnaitre avant I'aottoti, 
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k la dSfenderesse, qn'elle lui ftit endett6e, ni 
foumi un compte contre elle personellementy 
accorde au demandenr la dite somme de douze 
piastreBy sans fhds, et deboute Taction quant au 
smplus. 

« Bt la Cour consid^rant, en fsdt, que la d6- 
fenderesse, lore de Taction et de la saisie-arrSt, 
et longtemps avant, ne possedait aucuns biens 
et les avait vendue, k la connaiseance du deman- 
dear, k des cr6ancierB anterieurs et privilegies, 
pour s'acquitter envers eux de plus forte somme j 

^Consid^iant que le demandeur 6tait mal 
fond6 k declarer que la d^fenderesse recelaitet 
6tait sur le point de receler see Mens et de lais- 
ser incontinent la Province de Quebec ; 

<< Consid^rant que la d^fenderesse a fait preuve 
de la &u88et6 des allegations de recel et de fuite 
fiutes par le demandeur dans son affidavit pour 
obtenir le bref de saisie-arrdt, et que la defen- 
deresse a justifi^ sa requite pour annuler la 
aaisie-arrdt ; 

<* Consid^rant que le demandeur a proc6de 
par saisie-arr^ty sans cause et dans le but de 
hanisser la d^fenderesse, et qu'il lui a caus6 
trouble et dommage par cette procedure veza^ 
toire, deboute la dite saisie^trr^t, et maintieat 
la requite de la dite ddfenderesse pour annula- 
tion dlcelle saisie avec d6pens distraits li 
M. J. E. Bobidouz, avocat de la d^fenderesse \ 

<< Consid6rant que sous les circonstances, ia 
d^fenderesse ne doit pas dtre condamnce aux 
finds pour et k raison de la somme et dette 
alloa6e au demandeur ; 

" Consid^rant qu'il est juste, pour empdcher 
litigation ult^rieure, de compenser la dette et 
condamnation de douze piastres au profit du 
demandeur, avec les frais que ce dernier est 
condamnS k payer k la defenderesse et qu'il lui 
doit, la Cour prononce la dite compensation et 
declare que le demandeur paiera les frais accrus 
au profit de la defenderesse sur sa requdte; 
moins cependant les douze piastres representant 
la dette que lui doit cette demidre." 

Barnard J* Co. for plaintift". 

J. E. Robidoux for defendant. 



NEW PUBLICATION. 

We acknowledge receipt of a copy of 
Stephens' " Law and Practice of Joint Stock 
Companies," (Carswell k Co., Toronto), which 
will be noticed hereafter. 



SALVAGE OF SPECIE, 

No maxim perhaps is more frequently insist- 
ed on than that which forbids a judge to decide 
more than is necessary for the case in band. At 
the same time none is more difficult to adhere 
to, and the judgments even of our best judges 
abound in obiter dicta, A curious instance of 
this ai-ose a few days ago in the Admiralty Divi' 
sion in the case of The Longford. This vessel 
had the misfortune to get into a collision in the 
river Mersey, and, being obliged to accept as- 
sistance, was subsequently sued for salvage 
services rendered. At the time of the services 
she had on board a clerk of the Bank of Ireland 
with i;50,000 in specie in his possession, and its 
owners contended at the trial that, as, even if 
the ship had sunk at once before the arrival of 
assistance, the gold could have been easily re- 
covered by divers, it ought not to contribute to 
the salvage award in the same proportion as the 
ship and the rest of the cargo. 

The earliest reported case of this character is 
The Jonge Battiaan, 5 C. Bob. 322, which was de- 
cided in 1804. In that case there was first an 
unsuccessful attempt to salve the vessel by a 
single smack, at the end of which the master 
left the vessel in the smack, taking with him a 
quantity of bullion, and a second successful 
attempt by six smacks. At the trial it was 
contended that the bullion should not contri- 
bute, but Sir W. Scott (Lord Stowell) over- 
ruled the objection. The next reported case in 
which the principle of making separate allot- 
ments on the ship and on the cargo seems to 
have been discussed is The VettOj 2 Hagg. 193, 
which came before Sir C. Bobinson in 1828, and 
there that learned Judge distinctly says, ** The 
principle of giving specific proportions of the 
property saved is an inconvenient rule in itself, " 
and << I do not approve the distinction ; '* and 
he gives as his grounds " that the difference of 
danger to which the property is exposed would 
be a most difficult criterion to be applied in 
most cases, ^ and that " to uphold such a notion 
would lead to preferences in saving one part of 
a cargo before another. " It is true that in this 
case no part of the cargo was silver or bullion, 
but it cannot be said that the subject was not 
present to his mind, for in the course of his 
judgment he incidentally remarks : « Suppose, 
for instance, a casket of jewels on board which 
might be saved with great facility ; it could not 
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be contended that the salvors would only be 
entitled to a small gratuity for carrying it on 
shore." This being the state of the law on the 
sabject, the case of The Emma, 2 W. Bob. 319, a 
timber-laden Tessel, came before Dr. Lushing- 
toD for decision in 1844, and it is in the jadg- 
ment delivered in that case that the dictum 
occurs which was the sole ground of the con- 
tention just raised by the owners of the specie 
in the case of T^e Longford, and overruled by 
Sir B. Phillimore : " The ordinary usage, " 
nyg Dr. Lushington, '^ is to take the whole value 
of the ship and cargo, and assess the amount 
of the remuneration on the whole, each pay- 
ing its due proportion. I am not aware, 
excepting in the instance of silver or bullion, 
that any distinction has ever been taken, or 
that parties have been permitted to aver that 
the services were of greater importance to the 
ship than to the cargo, and, therefore, that the 
ship should bear the lesser burthen, or vice 
vena. Sach a distinction, if acknowledged, 
would in many cases lead to intricate litigation 
and to questions of great nicety, which it 
would be exceedingly difficult to adjust. With 
respect to silver and bullion it is true that a 
distinction is wisely and properly permitted, 
and this upon the consideration that it is mom 
easily rescued and preserved than more bulky 
articles of merchandise. " This is, perhaps, one 
of the most arbitrary dicta ever promulgated. 
No foundation for the rule is to be found of 
prior date, and Sir B. Phillimore disposed of it 
in very few words : << The attention of the 
conrt,*^ said the learned judge, *< has been drawn 
to other cases, especially to the case of The 
Jonge Batiiaan, (ubi «ttp.), from which it is clear 
that if any such rule as that referred to existed 
it would have been mentioned. With regard to 
specie it is like any other cargo. " 

This decision has removed a difficulty felt by 
^1 the writers of text books (Parsons II. 295 ; 
Pritch. Dig. II. 796) who have noticed the 
point, whose only course has been to place the 
conflicting decisions side by side and leave the 
niatter in doubt. 

It has further brought the English law into 
conformity with the American, a desirable 
thing from an international point of view: 
The T. P. Leaihertj 1 Newb. Adm. 421 j Warder 
▼. La BeUe Creole, 1 Peters Adm. 46 ; Marvin 
on Wreck and Salvacce, 174. 



It has, thirdly, brought the rule in salvage 
cases into conformity with both the English 
and American rule in cases of general average. 
No valid distinction can be drawn between the 
two cases, and in the latter no doubt has ever 
rested on the point. From Magens and Emeri- 
gon to Chief Justice Best, Brown v. Stapylton, 
4 Bing. 119, all concur in the principle that all 
cargo put on board for the purposes of com- 
merce, however light its weight and consider- 
able its value — ^gold, silver, or jewels — must 
contribute to general average losses for its full 
value, and a doubt has even been raised as to 
whether the valuables of passengers not actu- 
ally carried about their persons are not liable to 
contribution. — Law Times (London). 



LAWYERS AT COLLEGE. 

Many of the best English lawyers were 
not only good lawyers, they were also good 
scholars. Sir Frederick Pollock was the senior 
wrangler of his year, and the next year was 
elected Fellow of Trinity College, Cambridge. 
Lord Lyndhurst was second senior wrangler and 
second Smith's prizeman, and was also a Fellow 
of Trinity. Sir Nicholas Tindal was first 
medalist and penior wrangler. Mr. Justice 
Littlcdale was senior wrangler and first Smith's 
prizeman. Lord Langdale was senior wrangler 
and first medalist. Baron Alderson was senior 
wrangler, first medalist, and first Smith's prize- 
man — three prizes that have very seldom been 
taken by one man. They were the highest 
honors, both in classics and mathematics, which 
his university could bestow. During his course 
be gained the Sir Thomas Browne medal for the 
best Greek and Latin epigrams, and the mem- 
bers' prize for the Latin essay, and was also 
elected Fellow of his college. A lawyer, once 
applying to him while on the bench for a noUe 
proaequij pronounced the penultimate syllable of 
prosequi long. " Stop, sir," said Alderson, " con- 
sider that this is the last day of term, and don't 
make things unnecessarily long." Dr. Donald- 
son, the eminent classical scholar, in answer to 
some refiections that had been made in Parlia- 
ment on the Civil Service examination in Greek 
and Latin, called attention to Alderson's 
scholarship, and particularly to a note by Aider- 
son in vol. 4, p. 129, of Barnwell & Alderson's 
Beports, on the verb edo. His knowledge of 
mathematics secured his retainer for the con- 
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testants before the committee of the House of 
Lords when the bill for the London k Bir- 
mingham Railway was before that Honse, and 
to him was confided the duty of cross-examining 
George Stephenson. He succeeded in confusing 
Stephenson with his figures, but the engineer 
could not be confused by the fiicts, and answer- 
ed, when Alderson endeavored to show that it 
was impossible to get a st«am engine with cars 
attached around a sharp curve, that all he knew 
about it, was that he had done it 

Lord Eldon, Mr. Justice Taunton and Lord 
Tenterden, each took the Chancellor's English 
Essay Prise. Eldon's subject was the Advan- 
tages and Disadvantages of Foreign Travel ; 
Tenterden's, the Use and Abuse of Satire, and 
Taunton's was Popularity. John Taylor Cole- 
ridge won the Chancellors' prizes for prose com- 
pofdtion, both in Latin and in English. Foss 
says this has happened only three times since 
the foundation of the prizes — ^the three conquer- 
ors being Coleridge, Rev. J. Keeble, and Henry 
Hart Hilman, Dean of Canterbury. The subject 
of Coleridge's English Essay was Etymology. 
Chief Justice Cockbum, while at college, gained 
prizes for the best exercises in English and 
Latin, and afterward for the English essay; 
Lord Westbury distinguished himself by attain- 
ing a place in the first class in classics and in 
the second class in mathematics, and was elect- 
ed Fellow of Wadham College, Oxford ; Mr. 
Justice Maule was senior wrangler, and Fellow 
of Trinity College, Cambridge ; Lord Wenleys- 
dale was a fifth wrangler, and senior chancel- 
lor's medalist ; Vice-Chancellor Shad well was a 
seventh wrangler, a chancellor's medalist and 
Fellow of St. John's College, Cambridge ; and 
Vice-chancellor Wigram was a fifth wrangler, 
and Fellow of Trinity College, Cambridge. 
From this list it would appear that it does not 
necessarily follow that because a man has taken 
prizes at college he will not take any after he 
has left college. Dr. Donaldson has said that 
the honor of being senior wrangler is worth 
$50,000 in the prestige and other advantages it 
gives to the student gaining the honor. 



GENERAL NOTES. 



The New York oity bar lis to be oongratulated on 
having a member wealthy enough] to indulge anti- 
qoarian tastes. Mr. Hamilton Cole recently paid SSyOOO 
for snoopy of the famous Masarine Bible, the first book 



known to have been printed with movable types, 
printed by Guttenberg about 1455. 

Of Judge Arohtbald Maedonald» of Ouelph* Ont, 
late judge of the County Court of Wellington, who 
is recently deeeased, after a judicial service extending 
over twenty-four yean, the Ooftada Law Journal sayv, 
** he was a man of sound common sense, a good law- 
yer* and much respected by his many friends." 

Hard ufoh th« Bkvch.— Li Hartim v. CkawtpUm, 12 
R. L 550, the Court remarks: "Within my own 
experience I haye known lawyen to make points in 
a case almost as a matter of desperation, and to 
succeed by them. There is hardly any nonsense for 
which some authority cannot be found in a large law 
Ubnury." 

On the Whittaker trial it is proved that on the 
opinion of Messrs. Payne and Southworth (profesuonal 
experts) Mr. Palmer an employee in the Montreal Post 
Office, was dismissed, but on the confession of another 
was reinstated* In that case Mr. Payne said that if 
the writing in question was not Mr. Palmer's, then the 
ezperiemee of his own lifetime had been in vain.— 
Alb. L J. 

We regret to learn that the puUieation of the 
Weekly Juritt, of Bloomington. Illtnois, is to be dis- 
continued next week, on the oompletion of voL 2. 
The reason assigned is '* the great difficulty in making 
collections." Some people do not seem to realise that 
it is an act of dishonesty to subscribe to and receive 
the benefit of a journal for which they neglect and 
refuse to pay. 

Of Vice-Ohancellor Malins, who has retired from 
the Bench, the Law Journal says : ' * The learned judge 
is Justly most popular with the legal profession, and 
throughout his career on the bench has been guided by 
an earnest desire to do justice. He would hare 
earned a higher reputation as a lawyer if he had lired 
in the times before the system which he had to admin- 
ister became stereotyped. He had all the instincts of 
justice, tenacity of purpose, and disregard of oppod- 
tion, which would constitute a founder of the system 
of equity. These very qualities stood in his way as a 
judge in these latter days, so that his reputation as a 
lawyer was hardljr equal to his powers." 

A Canadian Babont.— The recent recognition by 
Her Majesty of a Canadian barony is an exceptional 
circumstance, and the genUemaa (Baron de Longueoil) 
whose titie has been acknowledged, holds the remark- 
able position of being the only subject of the Queen 
who is a colonial peer, and who at the same time has 
not any precedence. The feudal barony is entirely 
exceptional, and is the only Canadian hereditary title 
existing. The patent of nobility signed by King Louis 
XIV, granting this titie to Charles Le Moyne for dis- 
tinguished serrices, is remarkable as creating not 
only a territorial barony, but also conferring a titie of 
honor upon himself and his descendants, whether 
male or female. The eestion of Canada to Bni^d, 
by the treaty of Paris in 1768, madeino change in the 
legal right to hold honors; since this period each 
successive head of the family has, by assumption of 
right, used the titie ; but it was not officially recog- 
nised by the British Government until Deoember4, 
1880.— i>e6rett'« /Venve, 1881. 
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THE NEW CHIEF JUSTICESHIP. 

We are glad to notice, from a bill iatroduced 
by the Attorney General, that the suggestion 
made by Mr. Justice Torrance in a recent letter 
(p. 58 of this Tolame) is about to be carried 
out. The suggestion was that there should be 
a Chief Justice uf the Superior Court for the 
Montft-al division. It is stated that Chief 
Jagtice Meredith approves of the proposition* 
and that the bill has his concurrence. The 
first Chief Justice, it is understood, will be Mr. 
Justice Johnson, the senior Judge of the district. 



THE LAIV OF LIBEL, 

Hi. Irvine is doing a good work in amending 
and clearing up the obscurities in the law of 
libel. As the law is now interpreted, the press 
is placed under restrictions in this Province, 
which do not exist elsewhere. We have not 
^et seen the bill introduced by Mr. Irvine, but 
we understand that a prominent feature of it is 
to permit the defendant in a libel suit to plead 
the truth of the charges, and that the publica- 
tion was made in the interest of the public. 



LEGAL STUDY, 

The American Law Review^ for May, has an 
instructive article by Mr. Wellman, on admis- 
sion to the bar. Law students will find it 
profitable reading. In a further notice of the 
subject in the same issue, the writer says : — 
^' Many students, even some who have to make 
their Itvinjr, are pressed by a great temptation 
to bhirlL thorough work, and shrewdly to pick 
out of the books the things which go a great way 
iKJth in and out of school, notwithstanding the 
warning of their teachers that such a method, 
lihe a donkey engine, only works where it is car- 
ried. Of such students, the rich ones want speedy 
admiiaion to the bar ; the poor ones want busi- 
ness of Bome sort, and they need to get it soon. 
Consequently they often yield to the pressure 
of what they believe to be a necessity, and 
•ome of the ablest of them become intellectual 
Tagnmts, who give occasion to the saying, that 



lawyers can half learn a thing better than any- 
body else. This fotal facility is rapidly deve- 
loped in the green wood, and becomes mon- 
strous in the dry. A lawyer of great experience 
once said, in a conversation about the study of 
law, < There is but one chance for a man to get 
his law, and that is at the beginning.' This is 
to be taken, of course, with the modifications 
understood in reasonable conversation. It in- 
dicates, howevtir, a fact with which old prac- 
titioners have become too familiar, and which, 
year after year, surprises the aspiring beginners 
who have trained themselves to study their 
cases with a certain effort at perfection. It is 
that the men who, from necessity or choice, 
began the practice of the law without forcing 
themselves to take the time and the pains to 
control their circumstances, whether in riches 
or poverty, and to undergo long and well- 
directed labor in examining the authorities, 
and in considering the estiiblished or growing 
principles which make the life and health of 
the law as a great factor of civilization, rarely 
have the requisite pluck afterwards, or having 
it, rarely find the time t^ educate themselves 
over again. It takes intellectual enthusiasm to 
follow in any profession the example, for in- 
stance, of Descartes in philosophy, by surrender- 
ing acquired habits of thought, and even well- 
considered opinions, and beginning at the 
bottom to learn the rudiments of what, at 
heart, one knows that he is ignorant. Many 
fear that it is not worth while to begin again. 
They surrender. It may not be their fault. 
Nature may have taken them by surprise and 
exhausted their youth before they find out that 
they have a choice in the matter. Nor do we 
wish even to seem to disparage such men, by 
suggesting that it is their misfortune. That 
might be as absurd or as inconsiderate as to 
take pains to cry out against a poet that he is 
no mathematician, or against a merchant that 
he is no scholar. It is simply a fact. It is a 
fact that many well-known, able and useful 
practitioners and judges are not, and have never 
tried to be, thorough lawyers. The fact that 
they have never tried to be thorough lawyers, 
is the point which we now urge as the reason 
why they are not. It is a very simple thing to 
say; but it is wholesome for candidates for 
admission to the bar to verify it by examining 
the brieft and decisions which prove it. They 
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are easily found, and are an edifying illustra. 
tion of the principle^ that although it be ignored, 
the law of cause and effect does not cease to 
play. In the long run, the bench and the bar 
become what the candidates for admission to 
the bar please. Yet, since it is a part of a 
lawyer's business to have the end in view from 
the beginning, it is well to try to pass the 
critical incident of entering the bar upon a 
plan that is worth working upon to the end." 



NOTES OF CASES. 

SUPERIOR COURT. 

Montreal, April 8, 1881. 

B^ort Rainvills, J. 

£x parte Rosi Dkliua Pag6, Petitioner for 

eerlwrari, 

Quebec License Act^ Amendment oj 1879 ie applic^ 
able to restaurants. 

Pbr Cubiau. The petitioner was convicted 
of having, from eleven of the clock in the even- 
ing of Saturday, the 13th November, 188C, until 
Monday following at five in the morning, ne- 
glected to keep shut the bar of a certain res> 
tauraut, then kept by her, on St. Catherine 
street, in the City of Montreal, contrary to the 
License Act, 1878. 

She complains of this conviction on the 
grpund that the Act in question had been re. 
pealed, so far as concerned the offence in ques- 
tion, by the Quebec Act of 1879, 42 k 43 Vict 
cap. 4, s. 1. 

We are informed that the conviction was 
based upon the Act of 1878, on the ground that 
so far as the petitioner was concerned, the law 
had not been changtd. The Statute of 1879, 
in its preamble, refers only to taverns, but the 
enacting clause is in these words : 

*' Every person licensed or not licensed to 
sell by retail, in quantities less than three half- 
pints, in any city, town or village whatsoever, 
spirituous liquois, wine, beer, or temperance 
liquors, shall close the house or building in 
which such person sells or causes to be sold, or 
allows such liquors to be sc>ld, on any and every 
day of the week, from midnight until five 
o'clock in the morning, and during the whole of 
each and every Sunday in the year, kc" 

It is evident that the preamble of this Act 
does not refer to restaurants, but to taverns ; 
but the enacting clause has no such limitation, 



but refers to houses or buildings generally, in 
which liquor is sold. Is the enacting clanse to 
be limited by the preamble? Dwarris on 
Statutes, says, p. 665 : ^ The preamble to a 
statute usually contains the motives and induce- 
ments to the making of it ; but it also has been 
held to be no part of the statute.'' So also 
pp. 666, 657, 658. 

The conclusion, therefore, is thatthe enacting 
clause should prevail, and this being the case, 
no offence was committed between 11 and 12 
on Saturday night as charged, and the convic- 
tion should therefore be quashed. 

Conviction quashed. 
Auff^ for petitioner. 

Etfiier for the City. 



SUPERIOR COURT. 

MoNTRKAL, April 28, 1881. 

Before ToBRANCB, J. 

MOMTPCTIT V. PkLADIAU. 

Deposit — Proof— 'Interrogatories on f aits et articles 
— Division qf answer. 

The aveu qfthe party may be divided when pari 
qf the answer is improbable^ or invalidated by 
indications of bad faith. 

This was an action to recover from the de- 
fendant $100 alleged to have been confided by 
plaintiff, through Mile. Sophie Jobin, to de- 
fendant, to be deposited in the Savings Bank in 
the name of plaintiff. The complaint was that 
defendant had converted this sum to his own 
use, paid interest on it lor two years, and no 
more. There was a second count setting up a 
loan to defendant. The plea was the general 
issue. 

PiB Cdbiam. The first witness examined 
was Peladeau himself. He says that on the 
26th February, 1875, he received from Mile. 
Jobin the sum of $100 to deposit in her 
name in the Savings Bank, and he had 
returned it to her, save $2 and a few 
cents. The entry was made in the Bank 
book, produced as plaintiff's exhibit num- 
ber on6. He further on explains that the 
deposit was made in his own name, as he had 
deposited before. He drew it out the following 
day at the request of Mile. Jobin, who wanted 
it. Further on he is asked if a short time be- 
fore the death of Mile. Jobin, she had not asked 
him, in presence of Mile. Denanlt, if the money 
was still in the bank in the name of plaintiff. 
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He denied this. He said he had seen the book 
in the hands of H. Turcotte, who went to the 
Bank to draw the money. He is asked if he 
had not giren the deposit book to Mile. Leonard, 
and denies it He also denies having given 
the book and $6 tor interest to Mile. Leonard. 
He said Mile. Jobin gare him $6 to pay Mile. 
Montpetit for wages. He said Mile. Jobin gave 
him 16 to giye Bflle. Montpetit, and he had 
kept it, because he had an account of his own 
against ber nephew, M. Montpetit. He says he 
did not speak of wages before Mile. Leonard. 
The next witness examined was Mile. Leonard, 
who says that Mile. Jobin did not pay wages 
to Mile. Montpetit. The book was given her 
by Peladeau, and $6 in 1877 for interest. He 
told her that Mile. Jobin sent her the book to 
keep it safe. In 1878, he gave her the book, 
with the remark that he did not give the $6, 
because Michel Montpetit owed him. Mile. 
Denault is next examined. She denies that 
Mile. Jobin paid Mile. Montpetit any wages. 
She was present at a conversation between 
Mile. Jobin and Peladeau, and Peladeau then 
said he knew the money did not belong to 
Mile. Jobin, but to M. Montpetit, and thit it 
was correct in the Bank. Michel Montpetit 
was the last witness examined. He denied 
that he owed $6 to Peladeau, and speaking to 
Peladeau about it, the latter said it was not 
true he had said so. Montpetit told him 
that Mile. Montpetit was going to sue 
him, and he said, let her not put costs 
upon me and I shall get money from Mile. 
Masson. Peladeau bad also admitted to Mont* 
IpfiiM the letter produced as coming from him. 
Peladeau in his examination had denied any 
knowledge of the letter. The establishment 
of the charge against Peladeau depends largely 
upon the admissibility of parol testimony against 
him — ^taken in connection with his admissions 
under examination in the witness box. We 
have first to notice his plea, which is the 
general issue simply. In the witness box, he 
admits receiving the money from Mile. Jobin, 
and at first says he deposited it in her name in 
the Bank. But later on he corrects himself, 
and says that the deposit was in his own name 
in his own'account. This is a variance which 
may have some significance. Then we have 
the curious iiact ot the withdrawal of the money 
the day after the deposit. The excuse was 



that Mile. Jobin wanted it again. Is it likely 
that Mile. Jobin, living at Isle Perrot, 20 miles 
from town, after giving Peladeau the money to 
be deposited in her name in the Bank, would 
ask for it immediately ? Next, there is the sur- 
render by Peladeau of his own deposit book to 
Mile. Jobin, as representing the deposit, and as 
if he had nothing to do with it. Why should 
he give her the book if he had already returned 
the money ? Further, there is the payment of 
interest proved by Mile. Leonard, and the 
entries in his deposit book showing the pay- 
ments. There are lastly the contradictions be- 
tween his statements and those of Mile. Denault, 
Mile. Leonard and Michel Montpetit, who were 
without interest in the suit. The Court was 
witness of the manner and expressions of 
Peladeau under examination, and draws 
its own conclusions as to his veracity and 
truthfulness. It has no hesitation in saying 
that no reliance is to be placed upon the state- 
ments of Peladeau. Further, that he has com- 
mitted wilful and corrupt perjury in the case. 
The rules which apply to a case like the present 
are simple. C. C. P. 231 says : « The answer of 
any party to a question put to him may be 
divided in the following cases, according to cir- 
cumstances, and in the discretion of the Court : 
10 • * • 2o When the part of the answer 
objected to is improbable or invalidated by 
indications of fraud or of bad faith, or by con- 
trary evidence. Further, I would refer to the 
case of GoudreauU vs. Poiuon et al., 13 L. C. J. 
235, where the Court of Appeals held that in 
such cases the admission could be divided, and 
also where the statement under oath did not 
agree with the pleading. Looking at all the 
circumstances of the case, and endeavouring to 
use a careful discretion, the conclusion of the 
Court is to condemn the defendant as a S^po*i- 
taire infidUe and as the holder of the plaintiffs 

money. 

S. PagnuelOj Q. C, for the plaintiff. 
B. St. Pierre for defendant 



SUPERIOR COURT. 

Montreal, March 17, 1881. 
Before Johnson, J. 
La Banqub Natiomam v. Lispmanob et al. 
Guarantee Jntufance^Defickncy in AeeounU of 
Bank TeUer, 
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The Teller rf a Bank endoreedim a parcel qfbank 
notes the amount which it wat mtppoeed to 
contain. It woe eubtequentlff discovered that 
the parcel wm $6,300 skorty and it was aseer- 
tained that a deficiency <^ the same amounl 
existed in the TelUf's accounts, and had been 
during several years skiffully covered yp and 
concealed from the knowledge of the authorities 



>>. 



•5 V 



fi^Tfirrnnfrr Jnntramm Company 
' * Aad guaranleed the fidelity i/ the Teller was 
liable Jor the deficiency^ but only to the extent 
which occurred after the contract was made. 

Pbr Curlau. The defendant, Lenperance, was 
a teller in the Banque Nationale, and the other 
defendant (the Canada Guarantee Company), 
guaranteed his fidelity. The first policy was 
granted on the Ist of May, 1878, for a year ; 
and when that expired, it was renewed for 
another year. In December, 1879, the Bank 
took the present action against both of the de- 
fendants, alleging a defalcation of $6,300 by 

^ Lespcrance, and the joint and several liability 

|pt of both of them under the bond. 

The declaration specially avers that on the 
23rd May, 1879, while the policy subsisted, Les- 
perance, at the close of his day's work, locked up 
the cash and securities under his control in the 
usual manner, and went to his home, which 
appears to have been at Longueuil. That the 
24th and 25th of May were both of them holi- 
days, one being the Queen's Birthday and the 
other a Sunday ; and the Bank only opened its 
door? again on the Monday morning, and Les- 
pcrance being unable to come, sent his keys to 
the Manager. That amongst the values in his 
cash box, the defendant had tied up a parcel of 
bank notes to be st-nt to the principal office at 
Quebec, and had endorsed on it what were sup- 
pohed to be its contents, viz., $10,363 ; that 
this parcel was sent off by the express to Quebec 
on that same afternoon, and it was there dis- 
covered that instead of containing $10,363, as 
shown by the writing on the back of it^ the 
parcel only contained $4,063, making a defi- 
ciency of $6,300. That after reftfrring to the 
Express Company and making a minute inspec- 
tion, the Bank came to the conclusion that he 
was a defiftulter to that amount, and had been so 
for some time previous to this discovery. That 
the Bank forthwith gave notice to the Insu- 
fimc^ Qoppan^, off^^ripg to py^ tbm cpoDmof 
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nication of the books and accounts, and to do 
everything that might be desired of them in 
order U> ascertain the facts ; and they, the Jn- 
suranae Company, actually made a minute ex- 
amination of the thing for themselves, and con- 
vinced themselves that the defiidcation really 
exiilted. That the Bank further, in pursuance 
oi a stipulation in the policy to that effect. 



of the bankf who had made the usual inspectioiU* \ caused Lesperance to be arreted on a criminal 

charge at their request, and alleging that they 
have done everything they were bound to do, 
they conclude for a joint and several condemna- 
tion of the defendants for the missing sum. 

The defendant, Lesperance, pleading for him- 
self, answers In effect by telling the plaintiffs to 
prove their case. He says there is no deficit *, 
that when he left the Bank on the 23rd of Mav 

m 

his cash and securities were all right, the $6,300 
included, and if the money has disappeared, it 
must be by the fi&ult of the Express Company, the 
Quebec branch or the Manager here. The 
Guarantee Company pleads, firstly and second- 
ly, certain conditions of the bond requiring pre- 
liminary proof before action brought^ and 
that the plaintiffs should prosecute criminally. 
The third plea denies the guilt of Lesperance, 
and alleges that when he left the Bfink on the 
23rd, he left tlte money and securities under his 
control in the coffers of the Bank intact ; and 
that, meeting with an accident on the 24th, 
and not returning to the Bank on the 26(fa, he 
sent bis keys to the Manager, who received 
them, counted the cash and securities, and 
certified them as correct in the Bank*B books, 
which was true, and he (Lesperance) is thereby 
relieved from ail further responsibility. 

The Guarantee Company's fourth plea is, 
that if any loss has been sustained by reason of 
Lesperance's acts, it was sustained previous to 
the execution of the bond. That the Bank's 
claim is based on error in ascertaining the re- 
stilt of entries in the Bank's books, which have 
been irregularly kept for years prior to the bond. 
There was a motion made at the h^^aring to add 
to the other averments, to the effect that any 
such deficiency conld only have occurred by the 
gross negligence and carelessness of the Bank, 
and was concealed from the assurers at the time 
the risk was first taken. I think this addition 
may be made without injustice or incon- 
venience, and will be BulScientl7 m^% by tho 



/ f 



^'^ 




.> 


1. 


.' • 


c 


t 



/ 



. , d^-^ 



THE LEGAL NEWS, 



149 



The cam must be looked at first of all 
with respect to Lesperance. If he is a 
de&alter, there is an end of the matter as far 
as he is concern ed ; but the case of his surety 
most be looked at on its own merits, and raises 
different questions. The evidence is very bulky 
and hard to master. It is all taken under the 
old system of the EnqufU au long^ so long used, 
or rather abused, in this Province, and fitter at 
all times to bafi9e than to assist justice. It will 
suffice for me to state the conclusions which I 
draw from it^ and which enable me to base my 
jodgment in the case, both as to the liability of 
the officer of the Bank, and as to that of his 
surely. First then, as to Lesperance himself. 
The whole thing is a question oC evidence, and 
all the facts and circumstances must be con- 
sidered. His own evidence, whatever may be 
its effect for or against the other defendant, 
cao, of course, have no efi'ect at all to exonerate 
him from direct liability to his employer. 

The facts are correctly stated in the declara- 

tioQ as to the time of Lesperance's leaving the 

hank on the afternoon of the 23rd, his absence 

the next day, which was the Queen's birth-day 

and also the next day, ot course, which was a 

Sunday. On the Monday morning he sent his 

keys, hy his brother, to the manager, who found 

himself somewhat embarrassed, as there was 

another clerk absent on leave, at the time, and 

who usually took Lesperance's place when the 

latter did not come to the office. But he did 

the best, he could, .^e found Lesperance had 

left separate parcels tied up with string, and 

bartfig slips of paper on them mentioning, in 

Lespenuicb's hand^writing, the amount in each 

parcel, one being endorsed $10,363, B. N., Que- 

^•ec ; and there were also loose bills. As the 

Managt-r had to go behind the counter liirnHclf, 

and do ihe work of the day, he had not time to 

undo the parcels and count the contents ; ho he 

trusted to what was written on the slips. As 

to the loose bills and checks, however, he 

counted them. Later in the day, the Manager, 

having to send a round sum to Quebec, took 

$4,637, tied them up and added them to the 

parcel left by Lesperance containing apparently 

$10,363, intending to send ofi^ $15,000 ; and the 

the messenger enclosed the whole in a paper 

cover, sealed it up, and delivered it to the Ex- 

V^^9& ; and in that state the parcel and contei. ts 

were, %t ^ej^ day, deUye^e^ at tbe office of tfee 



bank in Quebec, where the teller (Boucher) re- 
ceived it, opened it and saw the contents, but 
did not immediately count the money, and put 
the whole into his safe until the next day, when 
he untied the parcels or bunches of bills ; found 
the $4,637 (which had been put in by Saucer) 
all right, but the one which had been done up 
by Lesperance lacked $6,300. This is the first 
appearance, or first discovery, of any deficit at 
all. The next thing that happened was that 
this was notified to the office at Montreal, and 
t^ Inspector, Mr. Matte, was sent up to make 
< nquiry and examination. There can be no 
doubt whatever of the result of Mr. Matte's in- 
vestigation, which was, according to his sworn 
evidence, to establish Lesperance's df falcation 
precisely to this amount, viz , $6,300, and ex- 
tending over a considerable time back. This 
is the result to which the evidence has con- 
ducted my mind. Thero is much in it which 
it was difficult to apprehend clearly at first \ 
but I have referred to it over and over again, 
and I cannot say there is any cause for reason- 
able doubt. There were witnesses examined on 
Lesperance's behalf — witnesses of great rcspec* 
tability no doubt — residents of Longue\iil, who 
testified to his general good character and 
habits, and to their own disbelidf (whatever 
that may be worth), of his having used the 
money. Thqse gentlemen spoke of the bring- 
ing of the crhninal charge, and of its having 
been abandoned.* Whether it has been aban- 
doned or not, does not clearly appear ; nor, in- 
deed, is it at all important to know whether a 
criminal charge for having stolen the money is 
maintainable against him or not. If this money, 
which had been in his custody, is missing after 
a careful inspection, he ought to give some ac- 
count of it. It is impossible to shut one's eyes 
to the reasonable and proper effect of the in- 
spector's evidence, or to the circumstances at- 
tending it. I forbear from emphasising every 
point ; but it must be remembered that he had 
the defendant, Lesperance, with him in the 
vaul , as a legitime eontradieUur as it were, and 
he was constantly referred to for explanations, 
which were not forthcoming. It is broadly 
contended that Mr. Sancer himself ma)' have 
taken the money from the parcel left by Les- 
perance; but where is the evidence that the 
$6,300 were ever in that parcel ? There is 

positiveljr uoue wbftteverr Tb^n, there is thg 
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circumstance of the slip, without the money, 
being in the middle of the parcel ; and thoae 
who are used to these things, and know all about 
them, say such a thiui^ as that is very unusual 
and suspicious. But the theory of Saucer's re- 
sponsibility might be admitted up to a certain 
point of time with plausibility perhaps ; that ia 
to say, as long as it is a question of yeracity be- 
tween him and Lesperance ; but when the thing 
is pursued further, and it is found that this 
very amount was missing from Lesperancc's 
cash, their relative positions are very much 
changed. The inspection showed that Les- 
perance, not Saucer, was the defaulter. What 
interest had Saucer therefore in putting a falae 
slip into the parcel 7 Then it was said that 
Saucer, in answer to one of the telegrams from 
Quebec, had said that he felt sure the whole of 
the money had been sent, and this was argued 
upon as an admission on his part of the tact. 
Of course, when it is fairly looked at, it is only 
an admission of Mr. Saucer's confidence up to 
that time — before the inspection bad taken 
place — nothing more. 

This proceeding is not an inquisition to dis- 
cover who took the money, but an action based 
on the distinct allegation that Lesperance took 
it, or, at all events, is responsible for ii ; and 
that, of course, must be proved by evidence in- 
consistent with any other reasonable hypothesis. 
Can it be pretended reasonably that Saucer, 
who had no deficiency, no motive, is to be put 
in the place of him who had both ? It cannot 
escape observation, that what came to light 
previous to the inspection, that is to say, what 
took place at the end of May, was not the de- 
ficiency itself, if I may so speak, it was only the 
evidence of the deficiency. It was not then 
that the money was appropriated or lost, though 
it was only then that it was discovered. The 
person who lelt the slip with $10,000 odd 
written on it, when there lacked $6,300 of the 
amount, was a person who had an interest in 
hiding an already existing deficiency. It could 
not Lave been Saucer, therefore. It would be 
cruel and monstrous to entertain such a pro- 
position. Mr. Saucer is not being tried here. 
If he is a defaulter let him be accused, and let 
him defend himself. The only question now is 
whether the evidence shows Lesperance to be 
liable, and I have come to the conclusion on 
this evidence that it does. 



The defence of the rareties is, as I have 
said, di£ferent. Their three 'first pleas here 
received a sufficient answer by what has 
been already said on the issue with Les- 
perance. The deficiency is there, and the 
notices to the Company were given. Their 
fourth plea, however, regards the time at which 
this deficiency occurred, and the amendment is 
in effect that the Bank was guilty of gross 
negligence, and ought to have been aware 
of it, and have intormed the Guarantee 
Company before contracting with them. 
The general answer puts all this in issue, 
and it does not appear that the Bank 
knew, nor, therefore, that it could inform the 
Company, of any deficienoy previous to the 
bond. If they had voluntarily suppressed any- 
thing they knew, or were bound to know, it 
might vitiate their contract with the Company, 
no doubt ; but if they were only cleverly de- 
frauded, without the ordinary inspections and 
precautions usual in business disclosing the 
fiict, they are not to be reproached on that score. 
They could not give notice of what they did 
not know themselves. Therefore this contract 
is not to be avoided on account of their not in- 
forming the company of things that were not 
within their knowledge in the ordinary course 
of a prudently conducted business. But admit- 
ting that the contract exists would not make 
the Company liable for deficiencies that occurred 
before the t xecution of the bond, whether the 
BHuk knew of such deficiencies or not. The 
Company makes a much stronger case for Les- 
perance than he has made for himself. They 
produce evidence of the cuttle-fish kind. They 
obscure the evidence of Matte. They prodace 
a Mr. McDonald, an accountant, against whom 
I have not a word to say ; but in dealing with 
his evidence I must say what I think of it. Mr. 
McDonald was employed by the Company as a 
professional man to investigate and report upon 
the case for their satisfaction. I have no doubt 
be has done so very ably and very honestly ; 
but the amount of it is that he reports to them 
that they should resist the plaintiffs clidm up- 
on the ground that all the allegatiouB contained 
in Mr. Matte's deposition are susceptible of refo- 
tation ; but it is evident he has misunderstood 
Mr. Matte's evidence, which was given in 
French, and a translation of it handed to the 
witness. He says he made his report, and that 
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it !fl trne. The report is that, upon a certain 
theory which he propounds, Mr. Matte's concla- 
nons may be susceptible of refutation, and that 
possibly no deficiency may have occurred at all. 
Mr. McDonald cannot be admitted, howeyer, to 
judge of the effect of Mr. Matte's evidence, ex- 
cept as to its effect on himself as an expert. He 
says that upon his theory it is susceptible of 
refatation. Then by all means let it be re- 
futed, — but refuted by fiscts and proof, not by 
hypothesis and opinion There is the deficiency 
clearly shown, as fir as Lesperance is concerned ; 
but when, and to what extent with reference to 
tiie time of the contract? In my judgment, 
after demoting much time to this case, I think 
that the Company's gnarantee can only apply to 
thedeficiency of $1,400 clearly shown to have 
occurred after the contract. It was a contract 
to make good the consequences of any miscon- 
duct that might occur after it was made. By 
no rule can it be made to apply to deficiencies 
occurring previously. Those were purely at 
the risk of the Bank, whether known to it or 
not, and whether its officer covered up and con- 
cealed them or not. The judgment, therefore, 
is for the whole amount against Lesperance, and 
for $1,400 only against the Company, jointly 
and severally with him, and with costs. 

Geoffrion j- Co. for plaintiff. 

Mmumau j- Co. for Lesperance. 

J. C. BaUon for Canada Guarantee Co. 



SUPERIOR COURT. 

MoRTRiAL, April 29, 1881. 

Be/ore Johnson, J. 
MoBRisoM es qual. v. MoCuiio. 

Trustees — Right oj Survivor. 

Certain property teas aequir-^d by a number of 
tnuteesfor the congrtgation qf a church. No 
right Of survivorahip wag r^erred to in the 
deed of eonveyanee. 

Meldf thai a person claiming to be sole surviving 
and remaining trustee had no right qf action to 
get bark the property from alleged unlaiejul 
ho'dert. 

h^ Curiam. The plaintiff and defendant 
^ere, both of them, co-trustees along with 
oAliers of a Presbyterian Church, and in that 
cmpacity, and before the passing of the statute 
of 1875, they, all of them, acquired some land 
for the congregation and built a church. Soon 
allerwirds proceedings took place in conse- 
quence of the provisions of the statute, and one 
pAitj contends that there has been a lawful 
M<?es8ion, and the otiier that there has not. 
Th« plaintiff belongs to the Union party, and 
the defendant to the Anti-Union ; and the 
plaintiff brings the action to get back the church 
and land, alleging the defendant's individual 
and Qolawiul possession of them. 

The pUdntiff styles himself » John Morrison, 
« of Cote des Anges, in the County of Soulanges, 



<' District of Montreal, farmer, in his quality of 
<< sole surviving and remaining trustee legally 
^< appointed and authorized to bold the real 
« estate, and representing the civil rights of the 
<< religious congrevation of Cote St. George, in 
" the said county, in connection or communion 
<* with, and forming part of the Pretbyterian 
" Church tn Canada, suing in his said quality^ and 
" on behalf of all the other members of the said 
"• congregation." These are the important capa- 
cities assumed by the plaintifi', and he brings 
his action against the defendant personally, de- 
scribing him merely as, <' Donald McCnaig, of 
(t Cote St. Patrick, in the County of Soulanges, 
<* in the District of Montreal, fanner." 

Of course, the real object of the action is to 
have it decided to which party the church 
rightfully belongs, but the defendant by his 
first plea contends that 'the plaintiff has no 
quality to bring the action at all ; and that he, 
the defendant, has no quality to defend it. 
With respect to the plaintifi^s right, it in ques- 
tioned on two grounds : one of law and the 
other of fact ; first, it is said he would not by 
law represent the civil rights of the congrega- 
tion as the surviving trustee ; and secondly, as 
matter of fact, that there was another body of 
trustees elected, and who would have had the 
right ot action if any existed. Now, without 
going into the question of fact at all, even with 
regaid to this preliminary question of procedure, 
and still Ichs on the merits, it seem§ that the 
right of property in this building and in the 
land, was conveyed by the deed of the 23rd 
November. 1871. It was there conveyed to 
William McNaughton, John MorriHc»n (the pre- 
sent plaintifi), I) urn an McOelliin and Donald 
McCuuig (ihc defcudaut), *« en leurs qualites de 
<• Syndics de la congregation Presbyt^rienne en 
" connection avec I'^glise d'Ecosse des dites 
" Cotes St. Georges, St. Patrice, partiedu Town- 
" ship de Newton attaches, et qui font et fiTont 
« profession li I'avenir de la dite religion Pres- 
^ bytSrienne." Then follows the description of 
the land conveyed. There Is no right of sur- 
vivorship here mentioned at all. The convey- 
ance seems to be to these gentlemen as trustees, 
and the right of action would seem, so for, to be 
vested in them and their successois in office. 

The deed further goes on to say : <*Prur le 
*< dit terrain et dependauces jonir, user, faire et 
^ disposer en toute propri6te par la susdite con- 
"gregction Piesbyterienne, &c." Whether the 
right of action therefore would be in the con- 
gregation, or in the trustees, is another question 
altogether, and it was to that point merely that 
I understood the argument of the learned coun- 
sel for the defendant to be directed ; and there 
certainly was much force in his argument that, 
if the property was vested in them as a corpora- 
tion, there was no right of action through an- 
other or others, under Art. 19 of the Code of 
Procedure. But the point now is different from 
that : It is, whether the deed, not having pro- 
vided for the succession of the trust, and the 
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constitution of the church not being shown to 
have provided for it, a single survivor can, by 
mere right of survivorship and without any suc- 
cessors having l>een chosen, exercise the right 
in his own name. This is the plaintiffs own 
statement of his case, quite irrespective of the 
defendant's pretension, whicl) he contests, that 
other trustees were actually appointed and are 
de/aeto in office : so that this naked point is at 
once presented, and must be decided ; can one 
of a number of trustees acquiring property for a 
congregation, by mere right of survivorship, and 
without any due succession to those who have 
died or ceased to hold office, exercise the rights 
of the whole body of trustees in his own person 
and name ? Nay, more, perhaps : can the 
plaintiff call himself Burvi\or at all, for he is 
naturally so only as regards the two of the 
trustees who have ^\ed ; the other one has gone 
over to the other camp, and is still in the land 
of the living. Now this point was not argued 
at all, and 1 must decide it for myself. Either 
this congregation was a corporation or it was 
not. If it was a corp«>ration, it must sue in its 
own name. If not being a corporation, the con- 
gregation has civil rights exercisable by trustees, 
thwe trustcf s and their duly appointed huc- 
cessors must sue. The old Statutes, long be- 
fore the Act of 1876, reRulate this. They are 
the 2nd Vic, c. 26, and the 19th and 20th 
Vic. c. 103, and they are reproduced in the Con- 
solidated Statutes of Lower Canada, cap. 19. 
The first of these Acts, sec. 3, said that congrega- 
tions, when they wished to acquire lauds for 
churches, might " appoirU one or more trtuteesj 
" to whom and to who*f Bncennorn (Jo be appoirUed 
" irutht manner tetjorlh in the detl of convfymee) 
" the lands neeeatary/or each of the purposes ajore- 
<' raid map be conveyed ; and inch trustees and 
" their successors for ever^ by the name by which 
" they and the congregation Jor which they act are 
" designated in such d*ed^ may acquire^ ^c, and 
"may inslttute and defend atl actions at lawj 
«* ^c, .j-c." By the second of these Statutes, 
sections 1 and 3, " the successors <if the trustees 
" appointed in the manner provided by the deed, 
" or in the manner provided by a meeting of the 
" congregation held as provided by that Act^ have 
« the same powers,"' This deed, as we have seen, 
makes no provision en this subject If the 
plaintifl'ri position is to prevail, the mere fact 
of Ills own decease, or of his going over to the 
other party, would have extinguished the action 
forever. Therefore, I need not go farther; and 
without discussing the tacts alleged, either as 
regards other de facto trustees, and without 
getting to the point of the defendant being im- 
properly sued in his individual capacity, and 
still less to the merits of the case, I hold thwt 1 
cannot proceed further with it, and it is dis- 
missed with costs. 

A case of McRa£ v. McUod^ very like this 
one, was cited by the plaintiff. That case was 
decided in Ontario, and was very like the 
present one, three surviving trustees having 



brought the action, and no point of this sort 
seems to have been raised. I am not intormed 
what the law of Ontario may be respecting the 
acquisition of lands by religious congregations: 
but our Statutes which I have quoted, are, I 
think, clear. 
«/. L, Morris for plaintiff. 

Doutre j* Co, for defendant. 

NoTB,— In Tnvemier v. Robert et aL (pt 131), Pre- 
foniaine A Major were also fur defendants, by gub«ti- 
tution of attorney. 



TITE BAR SECRETARTSnrP. 

To the Editor of the Legal News : 

Dear Sir, — Since you were good enough to 
publish my declaration of battle a few days ago, 
hear, 1 pray thee, my post litem wail. Put not 
your trust in promises. Two years Ago my 
claim, or at least the claim of some English 
speaking candidate to the Secretaryship, was 
admitted on all sides. No such phenomenon 
AS an English speaking secretary had been 
heard of for many years. Almost all the lead- 
ing French barristers (I might mention names, 
but cui bono f) pledged themselves that as soon 
as Mr. Pelletier (who had then been a candidate 
for two or three years) should have had his turn, 
they would consider me next entitled to the 
position. On this ground, and on this alone, I 
was tempted to come forward this year. But in 
the meantime, other competitors had entered 
the iield. They did so, if 1 am rightly informed, 
in forma pauperis. Their appeal wns ad mtsm- 
cor(/tam,and was characteristically importunate. 
One was a poor man with a large family, or a 
large man with a poor family (I foiget which). 
He gained the coveted prize, and is Cpretrnm- 
ably) happy. Oaudeamus igitur. 1 who was 
deluded into the belief that I was the only one 
who had any claim got five votes. In justice to 
my friends, however, I must state that business 
engHgements prevented me from being present 
at the fray, and they were Uiereiore quite justi- 
fied in thinking that I had retired from the 
lists. I arrived just in time to hear the <« dem- 
nition total," as Mr. Mantalini puts it. Therefore 
I complain not. But there seems to me to 
exist a moral in all this. If the rich pecuniary 
reward attached to the office of secretary is to 
prove only a golden apple of discord among the 
younger members, why not abolish it altogether 7 
It is evident that the choice will be re- 
stricted so long as that remains. If the office 
should go begging under these conditions, as 
well hap it may, I will pledge myself (if I may 
be permitted to pledge myself to anything so 
for in the future) to periorm the dutiea of the 
office until another can be found to do so on 
the same terms. By this means $200 can be 
added annually to the library fund, and much 
contention avoided. 

I remain again. 

Truly yours, 

C. H. Stephsss. 

Montreal, May 3, 1881. 
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REGULATION OF PUBLIC HOUSES. 

In the case of Blouin ▼. The Corporation of the 
Ciiyqf Quebecj (7 Q.L.B. 18,) the question came 
ap, whether the local legislature has authority 
to control and restric^t the hours during which 
houses in which spirituous liquors are sold, may 
remain open. The plaintiff sued for the 
recoTery oi sums of money which he had paid 
to the Corporation, as penalties for keeping bis 
house open within prohibited hours. The judg- 
ment of the Superior Court was rendered by 
Chief Justice Meredith, who stated that he was 
cl«arly of opinion that <* the provisions of the 
Quebec statute requiring houses where spiri- 
tuoos liquors are sold to be closed on Sunday, 
and for certain parts of the night, are nothing 
more nor less than police regulations, and as 
snch completely within the power of the pro- 
vincial legislatures.'' Reference was made by 
the learned Chief Justice to a judgment de- 
livered by Mr. Justice Stuart at Quebec, in a 
case of Collepy v. The Corporation </ Quebec (not 
reported,) in which that judge " expressly said 
that he regarded the provisions of the law, as 
to the closing of taverns on Sunday, and during 
the night, as mere police regulations; and 
therefore within the power of the provincial 
legislatures.'' The decision of the Supreme 
Court in City qf FredericUm v. The Queen (3 S.C. 
Bep. 505) was considered. In this case it was 
held that under sub. sec. 2 of sec. 91, B.N^V 
Act, 1867, << regulation of trade and c^n- 
merce," the Parliament of Canada alone has the 
power of prohibiting the traffic in intoxicating 
liquors in the Dominion or in any part of it. 
But Chief Justice Meredith held that although 
the pBrliament of Canada, under its power to 
regulate trade and commerce, alone has the 
power to prohibit the traffic In intoxicating 
liquors, yet that the provincial legislatures 
under the powers given to them, may for the 
preierrationof good order in the municipalities 
specially under thek control, make reasonable 



police regulations, although such regulations 
to some extent affect the sale of spirituous 
liquors, providt^l they do not improperly inter- 
fere with trade and commerce. A decision 
somewhat similar in principle was given by the 
Court of Appeal in BenneU v. The rharmacetUical 
Association (4 L.N. 125) in which Chief Justice 
Dorion cited the judgment of the Privy Council 
in Cushing i Dupuyy 3 L.N. 171. 



LEGISLATION AT QUEBEC. 

Among the bills introduced during the 
prcKcnt session at Quebec, is one by Mr. Irvine 
to amend the law of evidence in civil matters. 
This bill provides that in all non-appealable 
cases in the Circuit Court, and in all cases in 
the Superior Court in which the trial is had 
before a jury, or is fixed for proof and hearing 
at the same time, the parties to the issue may 
be examined as witnesses on their own behalf 
and shall be subject to cross examination and 
amenable to all the rules which govern the 
examination of other witnesses, notwithstand- 
ing articles 1232 of the Civil Code and 251 of 
the Code of Civil Procedure to the contrary. 

Mr. Irvine has also proposed a measure to 
secure more effectually the attendance of wit- 
nesses. The bill provides:—!. The first par*- 
graph or section of article 249, 0.C.P., is repealed, 
and the following is substituted in its stead : — 
249. At the time a witness is served with a 
subpoena a sufficient sum must be tendered to 
him for travelling expenses, at the rate usually 
allowed by the court of his domicile, and he 
may, moreover, before being sworn at the place 
and time appointed, require immediate payment 
of the amount or balance due to him for his 
taxation as such witness, which amount of 
taxation shall, in that case, be then and there 
taxed by the judge or prothonotary. And any 
witness, duly summoned, who without sufficient 
cause, fails to attend at the place and time 
appointed, in obedience to the subpa>na, may, 
on summary application made to the court, Or 
to the judge, on an affidavit that to the best of 
deponent's knowledge and belief the said wit- 
ness is material and necessary, and without 
further notice, be arrested on a warrant issued 
for that purpose, and brought before the said 
oourt or judge, and, if the cause of his fidlnre 
to attend be considered insufficient, he shall be 
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immediately condemned to a fine not exceeding 
forty dollarpy to be recovered for the use of the 
Crown, and to the costs of the said application, 
arrest and proceedings connected therewith, for 
the use of the party summoning such witness, 
independently of any recourse the party who 
summoned him may have for damages caused 
by such default ; and, in the event of the said 
fine and costs not being paid immediately, or 
within, sach time as the court or judge may fix, 
the said fine and costs are recovered at the 
instance of the party Rummoning, and for the 
uses aforesaid, in the same manner as any other 
sum awarded by judgment ; and the court or 
judge may, moreover, imprison the said witness 
for contempt, if it lies ; and every writ of sup- 
poena must contain in the body thereof the 
following additional words: "and you are 
hereby notified that if yon make defiiult to 
appear you may be proceeded against in con- 
formity with the provisions of article 249 of the 
Code of Civil Procedure, as amended." 

AnothSr measure brought forward by the 
same gentleman is intended to make better 
provision for the recovery of debts. This bill 
provides : When any creditor has recovered 
judgment against his debtor, and said judgment 
remains unsatisfied for a period of fifteen days 
from the date of the said judgment, any judge 
of the Superior Court may on summary petition 
of the plaintifi* order any enquiry respecting the 
property of the said judgment debtor, and on 
such order being made, the said plaintiff may 
proceed to examine, in the ordinary way in 
which evidence is taken, but on any day, 
whether during term, enqudte days or other 
juridical day, the defendant himself or any other 
witness, respecting the property of the said 
defendant, and generally, thereby, to obtain any 
evidence which may enable him with more 
fiMility to enforce the payment of his debt. If 
it shall appear by such enquiry that the pro- 
perty of such defendant is insufficient for the 
pajrment of his debts, the judge may order that 
all his property shall be 8o4d in virtue of the 
writ of execution to be issued in such cause, 
provided that the amonnt of the said writ is at 
least $200 and that his creditors be called in 
according to law, and their claims be produced 
in conformity with article 604 C. C. P. 



li is to be TMfretted that copies of these and other 
Important fcAlls have not yet been distributed. 



HOTES OF CASES. 

SUPERIOR COURT. 

HovTRBAL, March 31, 1861. 
Be/ore Sicottb, J. 
Bank of America v. Copland et al. 

IfUolverU Act oj 1875, See. <>I — Promissory noU 
payable in a foreign country — Protest. 

In order to he discharged under the Insolvent /ct 
of 1875, Jrom a debt represented by a 
note, qf which the holder is unknoum^ the in- 
solvent must insert the particulars of su€h mole 
in his statement. 

In the absence of the affidavit required by C. C. P- 
145, the irregularity qf the protest cannot he 

urged. 
When a note is made payable in a foreign country^ 
the law of that country governs as tp the lime of 
protesting and days qf grace. 

The action was on a promissory note for 
$2,400, made in Montreal, and payable in the 
State of New York. 

SiooTTB, J. Two questions are involved in 
the pleadings, and they are of some importance. 
The first concerns the maker of the note sued on, 
£. M. Copland, who filed a separate plea from 
the other defendant, the endorser. He pleads 
that he was put into compulsory liquidation, 
and that the note sued on wa§ given to Parker 
k Co. ; that he gave a list of his creditors, in- 
cluding Parker k Co. nominatively ; that the 
latter filed their claim, in which said note was 
mentioned. Defendant pleads further that he 
has obtained a discharge in conformity with 
the Insolvent Act, and, therefore, that he is free 
from all liabilities existing against him aud 
provable against his estate. 

The evidence establishes that the note was 
ned by E. M. Copland, payable to his order, 
d being endorsed, was delivered to the other 
defendant, C. Copland, who endorsed it ; that 
the note was from that time in the possession 
of the plaintiff, who received it in payment of a 
larger debt from Parker k Co. The latter did 
not endorse the note. When defendant filed 
his bilan he knew that the note was so made 
that it could pass from hand to hand without 
being indorsed. It follows that the holder of 
the note would hardly be known by the insol- 
vent after some years, unless he was directly 
informed. By Section 61 of the Insolvency Act 
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it 18 enacted that « if the holder of any negoti. 
able paper is unknown to the insolvent, the 
insertion of the particulars of such paper in the 
statement of his affairs, with the declaration 
that tbe holder thereof is unknown to him, 
Bhall bring the debt represented by such paper, 
and the holder thereof, within the operation of 
the Act." 

It may be said that the insolvent had no 
interest to not insert in his bilan the declaration 
in question, as plaintiff would not have much 
better opportunity of' receiving information 
of the insolvency. But the Act requiring such 
a declaration, to make the act of insolvency 
operative against the holder, the Court has no 
discretion, when the disposition is clear and 
imperative, and when the fact of the omission 
is equally certain. The intent and the enact- 
ments of \he Insolvency Act are not to be 
defeated by contrivances to surprise creditors. 
In gome cases the fact complaint-d may appear 
Huaceptible of incertitadc and of contradiction. 
In the doubt, who is to be preferred? tlie 
creditor or the debtor? In ordinary civil liti- 
gation the doubt is favorable to the party 
against whom the claim is made, on the prin- 
ciple that it would be greater injustice to de- 
prive one of his property without the positive 
cert£unty that ho owes the debt, than to dismiss 
a claimant who makes but a doubtful case. 

On this question of discbarge it is the insolvent 
who is plaintiff, claiming to be liberated from 
a just debt because he is unable to pay. The 
creditor's claim is admitted ; but by the law, he 
nuy be forced to relinquish all his rights, if his 
debtor has fully executed the prescriptions of 
the special law enacted for a certain class of 
debtors. In snch circumstances the creditor is 
preferred to the debtor, as to the strict com- 
pliance with all the safeguards prescribed for fair 
play. Everything required to give him know- 
ledge of the proceedings in insolvency must 
have been done. In this case no declaration, 
M to nnknown holders of notes in the bilan, or 
notice by mail to the creditor, was made or 
given. By want of notice the creditor was not 
put in a condition to prove his claim. As a 
principle, the right of the creditor to prove his 
debt, and of the debtor to be discharged, is co- 
extensive and commensurate. Statutes giving 
smninary remedy, out of the ordinary course of 



the civil law, must be followed strictly. Upon 
this point the following facts must be noted. 
As proved by C. Copland, witness of defend- 
ant, the exhibit No. 4 of the latter, containing 
statement of notes due to Tncker & Co., does 
not emanate from Parker, but is only a copy of 
the books of £. M. Coplknd. This witness 
proves further that Parker k Co. filed no cUim 
against tbe estate ; he states also that the note 
in question and other notes g^ven went into 
other people's hands, but that Parker kept the 
old notes g^ven for the same debt reduced by 
agreement to the amount stated in these new 
notes, which went into other people's hands. 
The same witness testifies that his son E. M. 
Copland, must have seen the protest and notice 
sent on the part of plaintiff for non-payment of 
the note. There is proof then, that the insol- 
vent knew that the note was in other people's 
hands, and in the possession of plaintiff. It is 
also proved that no notice of the presentation 
of the petition for a discharge was given to 
plaintiff as required by the Insolvency Act. From 
these facts and the law, it must be decided that 
the debtor not having declared in his bilan 
that holders of certain notes of his were un- 
known to him, and not having given notice, as 
prescribed, to plaintiff, of the petition for dis- 
charge, cannot invoke such discharge against 
such creditor. 

The second point is the liability of the en- 
dorser. At the hearing, the objection urged was 
that no protest and notice had been made and 
g^ven, as required, and partant, that the endorser 
was not liable for the payment. In reading the 
plea, I found no allusion even to this want or 
irregularity of protest and notice. The plea 
alleges simply that the defendant. C. Copland, 
owed nothing to plaintiff, and that he was not 
bound in law or in fact to pay the sum claimed ; 
that plaintiff was the prSte-nom of Parker k Co. ; 
that plaintiff had acquired no right against 
him. No objection was taken as tt» the omis- 
sion of affidavit concerning the irregularity or 
want of protest or notice in the general answer 
to the plea. But it may be well to examine 
the point so argued. The Art 145 C. P. enacts 
positively that in such cases an affidavit must 
be made, that the protest, or the notice or 
notification required has not been regularly 
made, and how it is irregular. It has been 
often decided that this objection and want or 
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irregularity of protest or notice, must be speci- 
ally pleaded and be supported by an affidavit. 
However, there is full proof that the protest was 
made and notice duly given, as appears by the 
evidence talcen on the eommisaion rogaloirey and 
by the protest filed before the Commissioner, 
and by the testimony of the indorser himself. 
But it was urged that the note was protested 
on the 3rd March, and that the last day of g^race 
was the 4th, that by our law the note must be 
and ought to have been presented and protested 
on that last day. It was also urged that our 
law concerning this point ought to prevail, as 
the note was made in Canada. The rule, loew 
regit actum, properly carried out in all its 
bearings, will give a solution covering all in- 
terests with the same guarantees, but otherwise 
than pretended by defendant. As the note was 
made in Canada, everything concerning the 
mode or modality of the note itself must be 
governed by the law of Canada — locw regit 
actum. But if the payment is to be made in a 
foreign country, everything concerning the 
payment and the mode of securing it, must be 
made according to the law of the country where 
the note is payable. Locus regit actum. 
In the commentaries by Victor Fons upon legal 
maxims, we read the following lines : — '' Les 
formalit6s probantes sont celles qui ont pour 
objet de constatcr le contrat, d'en faire la 
preuve ecrite. C'est h cela que s'applique la 
maxime, Locus regit actum. Cela decoule du 
principe adopts aujourd'hui par I'usage general, 
que la forme des actes est reglce par la loi du 
lieu dans lequel ils sont faits.'* Story, Con- 
flict of Laws, No. 316, writes : "Nor is it any 
departure from the rule, that the law of the 
place of payment is to govern, to hold that the 
time when the payment of the bill is to accrue, 
is to be according to the law of the place where 
the bill is payable, so that the days of grace, if 
any, are to be allowed according to the law or 
custom where the bill is to be accepted or paid ; 
for such is the appropriate construction of the 
contract, according to the rules of law, and the 
presumed intention of the parties." " Accept- 
ances are deemed contracts of acceptance in the 
place where they are made and where they are 
to be performed." No. 361 : " The rule as to 
the period of indulgence, called days of grace, 
is that the usage of the place in which the bill 
is drawn and where the payment of bill or note 



is to be made, governs as to the number of days 
of grace to be allowed thereon/' 

The last day of grace for the matariiy of 
the note in question was falling on a San- 
day ; the note was presented and pro- 
tested on the Saturday. These perfonn- 
ances done in the foreign country concerning 
the protest and notice are presumed to have 
been done according to the law of the land, 
unless impugned by affidavit, as required by 
Art. 145. Further, there is proof that every- 
thing was done according to the law of the State 
of New York, except as to the protest having 
been made on the Saturday. No question was 
put to the witnesses on this particular fact. As 
proof of the foreign law upon this pointy plain- 
tiff has cited Story on Promissory Notes (6 Ed^ 
No. 220). « By tlie laws and custom of the 
United States, when the last day of grace falls 
on a Sunday, the note or bill must be presented 
for payment and protested for non-payment on 
the preceding day.'* Other authorities could 
luive been cited to the same effect, and I will 
only cite one from the Commentaries of Chan- 
cellor Kent, 3, page 102 : << If the third day of 
grace falls on Sunday, the demand must be 
made on the day preceding. The usage is 
settled in commercial matters, that if payment 
falls on a Sunday, payment is to be made on 
Saturday." If the affidavit required by Art. 145 
had been made, more positive evidence would 
perhaps have been necessitated than that offered, 
to explain the special law of the foreign country. 
The plaintiffs have proved their case, and the 
defendants have not justified their pleas. Judg- 
ment for plaintiffs. 

DurUop j* Lt/man for plaintiffs. 

Rog j* Boutillier for defendants. 



SUPERIOR COURT. 

MoNTRBAL, November 30, 1880. 

B^e Johnson, J. 

CiTT or MovTMAL V. Traoby. 

Assessmeni — Mode qf questioning legaliiy — ^* JfeeeB" 
sary*^ and " Advi^able.^ 

Work was authorized to be done by the Corporation 
upon areport being made by the Road Commit* 
tee that it was " necessary?* Held, thai a report 
that it was " advisable " was sugScient. 

PiB Curiam. The defendant is sued in the 
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present cue for $130, theamoant of his contri- 
bution or share in the construction of a drain 
in McOord street^ under the authority of a re- 
aolntion oi the Council of the 26th September, 
1867. The defendant assumes to answer this 
demand by setting up the irregularity, as he 
calls it, of the resolution, which he says is null 
and roid, without, however, giving any reason 
why ; and then he adds, by another plea, that 
there was a good drain before, and the Corpora- 
tion had no right to make another one, or to 
leTj an assessment for that purpose; that the 
lowest tender was not accepted ; and that the 
assessment roll is null and void. There is a 
replication, and a general answer in fact and in 
law; and the first point, therefore, would be 
whether this plea is good in law, which I should 
say it is not : for if a party can incidentally, in 
any case where he is asked to pay his share of 
an assessment, raise the question of the legality 
of the by-law, or the resolution, or the assess- 
ment; or even go so to as has been done in 
this plea, and raise the question of the utility 
of the work and the mode of giving the con- 
tracts, after the assessment has become execu- 
tory, irom not being questioned in a regular 
manner, it is quite obvious that civic govern- 
ment becomes simply impossible. I shall not 
now go into this, however, because nothing was 
said about it in argument ; and because on the 
only points of fact as to which any irregularity 
is pretended the defendant's case utterly fails. 

There was, however, a pretension that the 
powers given plainly by the 12th paragraph of 
the 58th section of chapter 128 of the 14 and 15 
Vic, to pass the by-law which authorizes the 
resolution in question, were exercised irregu- 
larly, because the statute and the by-law under 
which this assessment was made, gave power 
to make it whenever the Road Committee should 
jndge it to be " necessary f whereas, in the pre- 
sent cue, the Road Committee had only reported 
to the Council that it was ^ advisable." But the 
Council seema to have thought^ reasonably 
enough, that if their committee thought it 
adTiaable, it was probably necessary. See 
Dillon 1, 178. Judgment for the amount de- 
manded, less f4 by retraxit. 

R. Jtoy, Q.(7., for plaintiffs. 
Dwtrt j- Co. for defendant. 



RECENT DECISIONS AT QUEBEC. 

AeeourU^Demurrer.-'The plaintiflf brought 
suit against defendant, alleging a purchase by 
them jointly of certain promissory notes and 
securities which the defendant collected for 
their common profit, the plaintiff's share, ac- 
knowledged by the defendant, being a definite 
and ascertained sum of $713.75. The plaintiff 
added the common assumpsit counts, and prayed 
for an account in the usual form, with vouchers, 
and that in defiinlt the defendant should be 
condemned to pay the said sum of $713.75. 
Jleldf on demurrer, that the demand for an 
account was not warranted by the allegations of 
the declaration, and was not the proper remedy 
for the cause of complaint therein stated.— 
Miekaudv. Vezina, (QB.,) 6 Q.L.R. 353. 

School T'oxtf*.— The Circuit Court has exclusive 
jurisdiction in all suits for school taxes, what- 
ever may be the amount of such suits, and 
whether the actions be hypothecary or personal 
only. — Les Commissaires d'Ecole de SiUery v. 
Qingras et al.j (Court of Review,) 6 Q.L.R. 355. 

Master and Servant. — ^An employer cannot, of 
bis own mere will, cancel or terminate a con- 
tract for personal service for a fixed period. 
And where, in connection with the contract of 
pergonal sei-vice, the employee had a lease of 
premises from his employer, it was held that 
the termination of the former contract by the 
employer without cause and without due notice, 
could not serve as the basis of an action to 
rescind the lease. — Reid et at. v. Smithy (CR.,) 6 
Q.L.R. 367. 

School Commissioners. — La fabrique qui con- 
tribue annuellement $50 au sontien d'une ecole 
sous la direction des commissaires d'ecoles, 
acquiert par W le droit au cur6 et au marguillier 
en charge d'etre commissaires, et Pallegation de 
I'acte, par lequel la fabrique s'est obligee k 
contribucr une plus forte somme pour une ecole, 
et de sa qnalite de marguillier en charge, est 
une reponse legale k la requite qui accuse ce 
dernier d'exercer illegalement la charge de 
commissaire. — CharestY. Veilleux, (S.C.,) 6 Q.L.R. 
375. 

Congi'D^/aut. — 1. Un congS-defaut ne pent 
dtre obtenu par le d^fendeur qu'en rapportant 
sa copie du href et de I 'action le jour du te- 
iouT.—Cherrier v. Toreapel, (C.C.,) 6 Q.L.R. 377. 
[Vide Siegert v. HarOant^ 3 L.N. 347.] 
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2. Le dSfendeur, en fiusant motion pour 
cong6-d6&ut, doit en produisant la copie de 
I'asgignation payer I'entree de Paction. — Coady 
V. FroKT^ (S.C.,) 6 Q.L.R. 384. 

ImmoveaJble — Execution-'^. G. P. 1102. — In a 
Ruit for $46, dismissed with costs taxed in fovor 
of defendant at a sum exceeding $40, a writ of 
fieri faeioB de terrU may issue irom the non- 
appealable side of the Circuit Court against the 
plaintiff's lands to satisfy the defendant's costs. 
—Moore v. Keane et al.^ (C.B.) 6 Q.L.R. 378. 

Saiaie-Oofferie. -—Dajis une saisle-gagerie par 
droit de suite pour loyer non ^chu, la saisie doit 
dtre, le nouveau locateur 6tant mis en cause, 
d6clar6e tenante jusqu'k la fin du premier bail, 
si la dSfendercssc ne paie pas plus t6t le mon- 
tant du loyer, ou si le bail n'est pas resiliS on 
r^solu auparavant, et la defenderesse doit Stre 
condamnte k payer les d6pens. — Sans/a^on v. 
Boucher et al.j (C.C.) 6 Q.L.R. 384. 

Mayor of Local Council. — Le maire d'un 
conseil local n'a le droit de Toter durant les 
sessions qu'il preside en cette qualite que lors- 
qu'il y a 6galite des votes. — Lemieux v. CarUirij 
(C.C.) 7 Q.L.R. 16. 

LoctU Legislature. ^^HYxe provision of the Pro- 
vincial Statute, 38 7ict., ch. 74, s. 4. ordering 
houses in which spirituous liquors are sold, to 
be closed on Sundays, and on every day from 1 1 
of the clock at night until 5 of the clock in the 
morning, is a police regulation, within the 
power of the Provincial Legislature. — Blouin v. 
Corporation of the City of Quebec, (S.C.) 7 Q.L.R. 
18. 



THE LATE CHIEF JUSTICE DUVAL. 

Mr. Duval, for ten years Chief Justice of the 
Court of Queen's Bench in this Province, died 
on Friday, the 6th inst. The following notice 
written by « Un ancien Avocat," which appears 
in Zm Minervcy furnishes an interesting sketch 
of the life of the deceased and of the times in 
which he played an active part. 

Le jnge Duval etait le dernier anneau de la 
chaine qui unissait le barreau de Montreal k 
eelui de Quebec, un des demiers repr^entants 
des traditions juridiques d'une autre ^poque, et, 
avec le juge Badgley et le digne doyen de la 



faculty de droit de rnniversite Laval, M. 
Cherrier, an des derniers avocats admis an bar- 
reau. pendant le premier quart de ce si^cle. 
Sons ces different s aspects, sa mort a rev^tu Ic 
caract^re d'une pcrte nationale. 

Jean Fran<;oi8 Joseph Duval est ne k Quebec 
le 18 juillet 1801, et etait ainsi k sa mort uge de 
pr6s de quatre-vingt ans. Son pdre, Francois 
Duval, appartenant au regiment royal des to- 
lontaires canadicns, avait epouse, au fort de 
Chambly, oii il etait en garnison, Ann Germaine, 
la fille d*un militaire anglais, dont il eut denx 
enfants, le sujet de cette notice et Ann Daval, 
qui 6pou8a plus tard le juge Polette et qui est 
morte aux Trois-Rivi^res il y a plus de vingt- 
cinq ans. 

Eloign^ par une infirmity precoce des jenx de 
son &ge, le jeune Duval eut une enfance s^riense 
et retiree. 

Aus8it6t qu'il eut appris k lire, les livres de- 
vinrent ses seuls compagnons et son nniqne 
amusement. Ce fut sans doute dans cette exis- 
tence souffrante qu'il puisa, de bonne heure, cet 
amour passionn6 de I'etude qui ne Fabandonna 
jamais et qui le suivit ju8qu't\ la tomlte. 

Presque constamoient clone dans sa chambre, 
par ses infirmity's croissantes, depuis sa retraite 
de la magistrature, il y consacra les sept der- 
ni^res anndes de sa vie, aux sciences, aux lettres 
et k la philosophic. II a pass^ une partie de 
rhiver dernier & I'^tude de \& chimie, et la der- 
ni6re fois que I'auteur de cette notice lui rendit 
visite, pen de temps avant sa mort, il le trouva 
occup6 i\ la lecture, dans le texte grec, d'un 
ouvrage de Platon. Pen de personnes peuvent 
affirmer qu'en entrant chez lui, el les Talent 
trouv6 autrement qu'un livre k la main. Le 
besoin des occupations intellectuelles exer^ait 
chez lui I'empire d'une necessite, et sous ce 
rapport, il etait diligent, comme d'autres sent 
paresseux, avec del ice. 






Sa premiere Mucation fut une education an- 
glaise. Son pftre 6tait ce que Ton appelait un 
Canadien anglifie, et sa m^re 6tant uneanglaiae, 
on de^'ait naturellement parler anglais dans la 
famille. Cette circonstanoe explique poarquot, 
au lieu d'etre envoye dans un college fran^ais, 
comme la plupart des Canadiens de son temps, 
pour y faire un cours classique, il fut mi* & 
PAcad6mie du Dr. WUkie, professeur d'une 
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gnnde distinction, qui fat le fondateur du High 
School, et que fr^nentaient ses contempotains 
d'origine anglaise. 

Comme il est bien raie qu'un homme soit 
vene ^ egal degre dans deux langues, et que la 
pcemiire apprise rejette toujours h I'arriere place 
la seconde, M. Dural qui, au dire des connais- 
geure, possedait avec une grande perfection la 
langne anglaise, n'etaitpas dgalement verse 
dans la iangue fran^aise. Non que sa connais- 
Hincedu fran^iis ffit d6fectueuse, — il en avait 
au contraire une connaissance complete,— mais 
il parlait mieux et de preference Tanglais, 
qu'aaxyeuz d'un etranger, edt pass^ pour sa 
laDg^aematernelle. 

Qnand il etait au barreau, il plaidait en an- 
glais, et sur le banc, il prenait avec empresse- 
ment occasion de la circonstance qu'une cause 
STait ete plaidee des deux cdtcs, ou d'un seul 
cote, en anglaiK, ponr prononcer son jugement 
en cette Iangue. 

£crivait-il avec la mdme facilite qu'il les 
parlait, i'une et I'autre Iangue ? La chose est 
difficile k dire ; car, en dehors du domaine judi- 
ciaire, nous n'avons de lui, que je sache, aucun 
ecrit remarquable, et sur le banc il disait 
plat6t qu'il ne lisait ses opinions quMl n'^crivait 
jamais, du moins, in exUMO. Ce qui sert, en 
dehors d'autres motifs, h, expliquer la maigreur 
des rapports judiciaires h, I'endroit de ses 
opinions. 

A I'ecole de M. Wilkie, oil il eClt poiur condis- 
ciples les juges William King, John Samuel 
McCord et Aylwin, le jeune Duval se montra ce 
qa'il devait dtre plus tard au barreau, en societd, 
et on peu sur le banc : raillenr, frondeur et 
taquin. Comme tous les enfants malingres, qui 
profitentde leur taiblesse pour faire toutcs sortes 
de niches h leurs camarades plus forts et plus 
ingambes, le jeune Duval, au dire de ses con- 
disciples, se plaisait k accabler de railleries, de 
tours et d'avanies ses camarades plus ou moins 
ages que lui. Dans les circonstances ordinaires, 
mal lui en serait advenu, mais il avait trouv6 
dans son ami, William King McCord, qui s'^tait 
pris d'affection pour lui, un d^fenseur robuste 
dont la stature puissante faisait rentrcr la colore 
des eleves bernes et sauvait de la vengeance de 
lean coups, lenr malin pers^cuteur. ^ From 
^aay lickings I have saved you at school^" lui disait 
un jour son ancien ami en ma presence. Et 



I'autre a repondu par un jeu de figure venant 
en droite ligne de I'ecole du Dr. Wilkie I 

Sous le rapport intellectuol, John Duval, c'est 
ainsi qu'on I'appelait dans sa famille, r^vela 
egalement les aptitudes qui devaient en faire 
rhomme distingue que nous avons connu, et 
lui ouvrir la brillante carriere qu'il a parcourue. 
Une intelligence precoce, nn talent d'une grande 
superiorite et une vaste memoire en iirent bien- 
t6t un des meilleurs 6i6ves de I'Academie, d'ou 
il sortit, aprds y avoir foit un cours classique, 
aussi brillant que solide, pour entrer en clcrica- 
ture. 

A I'ecole de M. Wilkie, John Duval avait 
cependant un rival qui, en bien et en mal, ne 
lui en cedait gu^re, et qui, sous aucun des rap- 
ports que je viens de signaler, n'ctait homme k 
se laisser rendre des points par personne. Cet 
el6ve qui a, aussi lui, foarni une carri6re dis- 
ting:u6e au barreau, en politique et dans la ma- 
gistrature, ^tait le juge Thomas Gushing Aylwin, 
ou plutOt, comme on I'appelait alors tout court, 
Tom Aylwin. Si celui-l£i n'a pas ravi k I'autre 
la palme du succ6s et de la taquinerie, il I'a 
bien partag^e avec lui. A tout ev^nement, la 
chronique quebecquoise disait, quand il y a 
vingt-cinq ans, on parlait encore des choses do 
cette ^poque dej& eloign ee, que Duval et Aylwin 
etaient rest^s dans les souvenirs de cette ^ole 
—qui etait encore bien ch^re k la population 
anglaise — les deux el^ves les plus remarquables 
de leur temps. 






M. Duval commen^a d'abord sa clericature 
sous M. Van Felson, avocatdistingu^du temps, 
-—qui fut nomm6 juge k Montreal, en Decembre 
1849, Qn vertu de la loi de judicature de 1848, 
&ite par M. Lafontaine, et qui y est mort quel- 
ques ann6es plus tard — et la tormina sous le 
juge en chef Yallidres de Saint-B^, avec lequel 
il entra en soci^te en 1823, lors d« son admission 
au barreau. Un incident assez curieux que j'ai 
entendu le juge Valliires lui-mdme raconter, le 
plus plaisamment du monde, fut la cause de 
leur separation. 

La dissolution pr6coce d'une soci^td entre an 
vieil et an jeune avocat, est d'ordiaaire pr^jadi- 
ciable au dernier, mais 11 n'en fixtpas ainsi poar 
M. Doval, dont le talent dhjk popalaire, I'amonr 
du travail et I'assiduitd loi assurdrent bient6t 
une grande clientele. 
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Sa carri^re professionnelle s'ouyrit done en 
1823, pour no se fermer, sanf an court intervalle 
de suspension lors de sa nomination comme 
juge assistant h la C^ur du Banc de ia Reine, 
qu'en 1849, 6poque oil il fiit appele i\ la Cour 
Buperieure k Quebec, en meme temps que M. 
Van Felson fut, comme nous Tenons de le dire, 
nomme k Montreal. Le juge en chef Meredith 
fut en mSmc temps nomme juge k Quebec, & sa 
propre demande, et non li Montreal, ii raison des 
incompetences que pouvait susciter la grande 
clientele dout il avait joui k Montreal. Tous 
deux devaient se rejoindre plus tard sur le banc 
de la Cour d'Appel, apres avoir siege* ensemble 
& Quebec. 

Le barreau de Quebec etait ^ cette epo<iue le 
premier barreau de la province ; il etait sans 
contredit superieur b. celui de Montreal. Un 
grand nombre d'avocats dont le nom est rest6 
c61dbre dans le pays, non-seulement dans la 
carri^re du barreau, mais dans la politique, y 
avaient atteint Tapogee de leur reputation. Les 
noms de Plamondon; Vallidres, les deux 8tuarl 
(James et Andrew), Moquin et Bedard, y bril- 
laient de tout leur eclat. Mais cette pleiade 
d'avocats distingues qui, depuis vingt ans, 
tenaient le sceptre de I'eloquence du palais, 
devait bieutut se disperser, les nns par leur ele- 
vation & la magistrature, les autres par la mort, 
et le reste pour d'autres causes. La gloire du 
barreau de Quebec ne devait pas cependant s'e- 
clipser pour cela ; leurs successeurs 6taicnt 
trouves, Aylwin, Duval, Black, Caron, Bacquet 
6talent \k pour recueillir leur heritage et perp6- 
tuer les traditions de leurs prod^cesseurs. 



• • 



L'avocat de ce temps-lti n'etoit yOLs I'avocat 
d'aujourd'hui. L'homme de loi etait avatU tout 
un homme d'esprit. Un procds n'otait pas une 
affaire, mais toute affaire dcvenait un procds, 
c'est-&-dirc une plaidoierie que la ville venait 
6couter; et Vaudience 6tait un theritre, ou la 
campagne avait aussi si^ge au parterre. Tels 
proems sont restes historiques k Quebec, qui, 
instruits aujourd'hui k Montreal, auraient ii 
peine leur place dans les journaux, parmi les 
faits divers. 

Cest dans ces joutes oratoires, que Valliircs 
et Plamondon avaient fait leurs armes et gagne 
leartitre d'avocats 61oquents, et celui d'hommes 
les plus spirituels de Qu6bec ; titre que valait 



alors, dans I'ancienne capitale, ce que Taut 
aujourd'hui le titre de ministre. 

Oomblen de positions difficiles un moid 'esprit 
n'avait-il pas remporUes, et que de sacc^s 
obtenus par une prompte repartie 1 Yalli^res, 
assis k la table des Ck>n6eils du Roi, causant avec 
un confrere, est trop occupy k vilipender les 
juges, pour s'apercevoir de I'entree de la cour 
qui Tecoute et oublie d'ouvrir I'audienc^. II 
relive la t^te et Tun des juges lui dit : " M. 
Valli^res, nous avons tout entendu." Un 
moment deconcertc, Val litres recouvre cepen- 
dant son sangfroid, et dit k voix haute : *^ Une 
chose me console, c'est que vous ne voiis en 
vanterez pas." Et le tribunal de se joindre k 
I'auditoire pour acclamer le bon mot et oublier 
I'offense I 

M. Plamondon, dit le juge Sewell, la cour 
admet votre principe, mais n'en est pas moins 
unanime k vous foire perdre votre cause. « Si 
la chose etait egale, r^pond Plamondon, ne 
pourriez-vous pas me fiiice perdre le principe et 
gagner la cause." Et le soir toute la ville r6pe- 
tait le bon mot, tout comme on raconterait 
aujourd'hui le gain d'un avocat sur un stock 
achcte sur marge I 

Et que d'autres bons mots et que d'autres 
promptes rSparties ! 

(^A continuer.) 



RECENT CRIMINAL DECISIONS. 

Aumdt — Husband and w(^.— • Where a hus- 
band is charged with aggravated assault upon 
his wife, and the iacts tend to show wanton con- 
duct on his part, it is admissible for him to 
show that, a short time previous thereto^ he 
surprised his wife in nndue intimacy with an- 
other man. — Chetta Y. The SUtte^ Court of 
Appeals, Texas. 



GENERAL NOTES. 



Richard AUeyn, Esq.i Q. 0., has been appointed a 
puisn^ Judge of the Superior Court, in the room of 
Mr. Justice Baby, transferred to the Court of Queen's 
Banoh. 

The Canadian Law 7Vme« for May contaiiu an essay 
which was written by Mr. W. A. Polette, for the B-C.I*. 
decree, McGill Law Faculty. The sufajeet is, ** Ctai 
the Jury convict of oommon assault upon an indiot- 
ment fox murder or manslaughter 7" 
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JUDICIAL REMUNERATION. 

It was generally believed that the salaries of 
judges of the Superior Courts would have been 
re-adjusied during the recent session of Parlia- 
meni, but, unfortunately, the wise counsel ten- 
dered by Lord Dnfferin (see 1 Legal News, 
p. 469,) has not yet been heeded. We are 
reminded of this subject by t)ie following letter 
from an English barrister, which appears in the 
N. Y. Herald of May 8th :— 

KocHBSTKB, N. Y., April 18, 188L 

To th« Editor of tho *' Herald," 

The followiof information may interest some of your 
readers :—** Barbonr's Supreme Court Rei>orts *' from 
1S47 to 1877. contain 11,616 reported oases or there- 
abouts. Volume 67, as those of your roaders who are 
Iswytn will know, contains a list of Barbour's oases- 
appealed, as affirmed, approved, modified, overruled 
or reverwd. On totalling up this list* I find that the 
whole noraber of tho above decisions appealed from 
a \fi20, of which number 428 cases, or nearly fifty per 
eeot, were either reversed or overruled. Comment is 
seedless. The ** people " imacrino that they are very 
eeoDomical in underpaying the judges, and also in not 
tnuUng thorn with office during life or good behavior. 
A blessed state of ignorance, truly 1 It is not too inuoh 
tossy that the majority of the judges are shamefully 
overworked, and the wonder is that they perform their 
duties so well. It is like as if a doctor was crowded 
with patients from morning to evening> and only 
allowed <ine minute to each patient and to have to 
work evenings as well, and yet to be expected to make 
miracaloos euros, the patients, of ooorse, to be allowed 
their privilege of grumbling all the time. It was only 
the other day that Judge Choate, of Now York, re- 
flgned beeause he deolined, and most properly, as I 
hokl, to have the life's blood drained ont of him for 
WHO per annum. A man of ability owes some duty 
to his family after all. lie cannot aflibrd to allow him- 
self to be killed. Again, the very idea of a man being 
called upon to decide oases involving thousands of 
dollars, upon a salary of $4,000 a year smacks of 
absurdity. It is safe to say that for every dollar the 
people save in salaries under the present system, they 
pay at least five in other and roundabout ways, the 
aneertainty of the law being one great luxury for 
whieh they pay pretty heavily. Why a lawyer 
who has or who can get a fair-siied practice should 
evereonsent to become a judge in New York State is 
more than I have ever boon able to discorer. The 
pwple of this country are fond of comparing it with 
mooarehies and aristocracies to the disadvantage of 
the latter, and no doubt in many respeots it may be so 
favorably compared ; but there are two qualities in 



which those " effete " systems are at present decidedly 
superior— namely, in giving credit for good intentions, 
and in generosity to public servants. 

The ** people" are mean and the *' people" are 
cowardly— that is all there is in it. They are moan 
beeause while claiming and getting tho utmost fraction 
of wages and the utmost value of products for them- 
selves, they underpay and overwork those men of edu- 
cation into whose bands are necessarily committed 
their highest interests. And why? Beeause they are 
jealous of them— meanly jealous of them- They are 
cowardly because having given a trust they are afraid 
to trust wholly, but give a niggardly, half-hearted con- 
fidence. What sacrifice of power Can the ** people " 
possibly make in appointing them judges for life or 
good behavior ? Let any ono show one valid reason 
basoil on popular liberties for the present limitations. 
In case of misbehavior brought before the Legislature, 
can the people not cancel at any time the appoint- 
ment of any judge ? As regards despotism, I fail to 
see that it makes any differenee whether the despot 
is personal or imiiersonal. The ** people " or the 
" machine *' called ** the people " are here the despots, 
and they require slaves for their service. The boasted 
maxim of **Iive and let live" is all very well so long 
as the people are on the ** living "side of tbeooutraet, 
but when it comes to '* letting live " those they em- 
ploy it is quite another affair altogether. 

W. U. BAHLOW, Barristor-at-Law, 
Middle Temple, London, England. 

P.S.— The profession should do as their betters do- 
ge in for a little trade unionism. They should strike 
and let all the business of the State come to a stand- 
still for want of judges. This is a mere matter of 
organisation. 



THE LATE CHIEF JUSTICE DUVAL. 

Wo conclude, in the present issue, the repro- 
duction of a very interesting, and at the same 
time very truthful account of the late Chief 
Justice Duval. We regret that the author's 
name is not appended. The production is 
generally ascribed to an eminent cx-judge. Wo 
must add, from our own recollection of this 
important character in Canadian history, that 
Judge Duval, though generally correct in his 
appreciation of the evidence, did not always 
satisfy his hearers that he hod read it carefully ; 
and he was frequently undignified in his style 
of rendering judgment. For example, we have 
beard him say, ** Thi8 will teach the appellant a 
lesson not to rush into Court with such a case offain," 
when one or more of the judges sitting by him 
dissented from his view of the case, and were of 
opinion that the appellant was well founded in 
his pretention. 
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TO CORRESPONDENTS. 

We would beg our French correspondents to 
write to us in their own language. Although 
the Leg€d News is issued by English publishers, 
we hare equal fac^ilities for printing the con- 
tents in either language, and correKpondenco, 
articles, or other contributions, will be equally 
welcome, whether the manuscript be in French 
or English. 

NEW PUBLICATION. 

Stephens on thi Law and Practici of Joint 
Stock Companies. 

In this work, which is issued by Oars well & Co. 
ot Toronto, we have the first attempt, in 
Canada, to treat in a brief and comprehensive 
form the law upon the important subject of 
Joint Stock Companies. The author is already 
favourably known to the bar as the editor of a 
Digest of the decisions of the Province, 
and the present work places his reputation as 
a legal writer upon a more solid liasis as the 
annotator of an extremely important text of 
law. The work consists mainly of a com- 
mentary on the Joint Stock Comi^anies Act, 
1877, but in connection with this Act, the 
author has collated all the decisions, English 
and United States, as well as Canadian, which 
bear u[)on the subject. The work is preceded 
by an introduction which is alike interesting 
and instructive, presenting an admirable view 
of the law relating to associations in the 
Roman and modern systems. Mr. Stephens 
has treated the theme in a manner which 
will be appreciated by readers who desire to 
obtain in brief compass a lucid statement of 
the development of the law on this subject. 
He has also shown great industry and 
thoroughness in his examination of decided 
cases, English and American, as well as 
Canadian. The work will add greatly to his 
reputation as a legal writer, and should find 
a place in every Canadian law library. The 
book is admirably printed and bound. We re- 
gret only that the proof-reading has not 
been more carefully done; such errors as 
"Code Civile' and "Soci6t6 " oflfend the eye 
too frequently. But apart from this minor 
defect) which can hardly be obviated in a 
new country, the book Is a credit to the legal 
profession of Canada, and we hope that the 



author will meet with such encouragement as 
will induce him to issue new editions as 
occasion arises for them. In a recent issue, 
we published a letter from Mr. SiefJiens, on 
the subject of the Bar secretaryship. The 
present work shows, we think, that while he 
well deserves any compliment which his 
cot^frhres have it in their power to bestow, his 
time has been more advantageously employed 
than in the duties of an oflice which are 
largely of a routine character. 



NOTES OF CASES. 



SUPERIOR COURT. 
Montreal, November 30, 1880. 
B^ore JoBNSON, J. 

La COMPAGNIB DE NAVIGATION UnION V. ChkISTIN, 

and LsrEBVRE et al., intervening. 

Incorporated Company — lAquidationr-Sale qf aatett. 

The sale of all the assets of an incorporated company ^ 
authorized by the majority qf shareholders 
present at a meeting duly called for the purpose^ 
held validj where such proceeding was not pro- 
hibited by the charter of the company. 

Per Curiam. I kept this case before me 
under the impression that the parties were not 
properly before the Court ; but I must now dis- 
pose of it) as I find on examination I was in 
errf>r. The plaintiffs claim from the defendant 
$1,448.04, Imlance on his subscriptibn of $2,000 
of the stock of the Company. The defendant 
admits having subscribed, but says he did so 
under a promise from some of the directors that 
he might pay in soda water and other things 
that he manufactured. At the same time, the 
defendant not ieeling very sure, I suppose, 
about such a defence as that, took an action 
en garantie against the persons who had made 
the promise. In that action he foiled here and 
in appeal. So that the first plea is dropped. 

After the dismissal of the action en garamiey 
the defendant put in a supplementary plea to 
the effect that the plaintiff's company was no 
longer existing, having allowed three years to 
elapse without availing itself of its charter, 
which had therefore expired ; and further, that 
the company had dissolved by consent of its 
members, and there was no board of directors or 
any other officer. On th« day of the filing of 
the snpplementaiy plea an intervention by way 
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of rewrite cPirutance was also filed by the inter- 
Tening parties, M . H. Lefebmre ot al. By this 
interrention it is alleged that by deed executed 
before L. A. Desrosiers, notary, on the 27th 
March, 1879, the company plaintiff sold and 
tnuisferred for value, to the said intervening 
parties, amongst other claims, the one sued for 
by the plaintiff in the present cause, with 
authority to continue the present suit against 
deiendant, either in plaintiff's name or in the 
interrening parties' own name. A copy of the 
deed of Bale was filed with the intervention. 

To this intervention defendant has answered 
that the deed of sale or transfer filed by the 
intenrening parties is null and illegal, as having 
been made when the company was no longer 
ID existence, and in view of the liquidation of 
ihe afiGairs of said company ; that a company 
can liquidate its affairs only through a curator ; 
that the said transfer comprises all the assets 
of said company, which could not be sold en 
hloc; that the transfer has not been legally 
aathorized ; that all the shareholders have not 
concurred in the same; that the meeting at 
which the said transfer was authorized was 
illegal, and that such meeting had no right to 
authorize such transfer ; that a certain number 
of shareholders have protested against said 
transfer, and that the same was made in fraud 
of the rights of the shareholders and specially 
of the defendant. To this answer as well as to 
the supplementary plea above mentioned gen- 
eral answers were filed. An inscription for 
enqiteU et m^riie as well on the action as on the 
intervention was filed by consent of the parties. 
The defendant has served interrogatories tmr 
Mti et artieUt ori plaintiff, and the answers 
thereto were duly made and filed, and the de- 
fendant has established nothing by means of 
these interrogatories. 

It appears by the deed of sale and transfer 
filed, and by the copies of minutes of meeting! 
snnezed to the same, as also by the evidence of 
A.W. Gharlebois, manager of the company plain- 
tifl^ the only witness examined in the cause, 
that the Union Navigation Company sold its 
^ts in the month of Hay, 1876 ; that the 
transfer in question to the intervening parties 
was authorized at a meeting of the shareholders 
duly called lor that purpose, and after tenders 
bad been called for the sale of the assets of the 



Company. The Court is of opinion that the 
non-user of the charter during three consecutive 
years at any one time is not applicable under 
the provision of the Act, 31 Vict., c. 25, sec. 52. 
It may be true that the Company plaintiff' has 
been for three years without any boats, but 
during this same period the plaintiff availed 
itself of its charter for the collection of its debts 
and for the winding up of its affairs generally. 
Moreover, it is very doubtful if such a forfeiture 
as is claimed here has not to be declared before 
it takes effect. See 1st Broom & Hadley's 
Commentaries, pp. 586-7, Code of Civil Pro- 
cedure, Arts. 1 01 6, 10 17 and 998. At all events, 
in the present C4ise the sale of the assets of 
Company plaintiff was made to the intervening 
parties before the expiration of the three years, 
and the intervening parties are as well founded 
in their intervention by way of reprite d'irutanee 
as a curator appointed to the dissolution of the 
said Company. As to whether an incorporated 
company has the right, in virtue of a resolution 
passed at -a meeting of its shareholders called 
for that purpose, to sell its assets en bloc it 
seems to be unquestionable. << On the other 
hand, it is to be observed that a corpora- 
tion acts by a majority ; the will of the 
majority is the will of the corporation ; 
and whatever it is competent for the corporation 
to do can be done by a majority of its members 
against the will of the minority. It follows, 
from this, that the power of a majority of the 
shareholders of a company incorporated by 
charter or Act of Parliament, is limited only by 
that charter or Act, unless those who compose 
the majority have restricted their powers by 
some special agreement." 1 Lindley on Partner- 
ship and Companies, pp. 612-613. The defen- 
dant admits having subscribed the stock, and 
upon his paying to the intervening parties the 
the validity of such a payment cannot possibly 
be questioned. Now, as it appears of record 
that since the institution of the present action, 
the amount claimed from defendant has been 
transferred to the intervening parties, it is clear 
that the judgment must go in favor of the latter, 
just as in an ordinary case of intervention by 
way of reprise (f instance. 

Beique j* McQoun^ for plaintiffs and inter- 
vcuauts. 

Laco9U j* Co. for defendants. 
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SUPERIOR COURT. 

Montreal, May 14, 1881. 

Before Torranor, J. 

Marcoitx v. Ranoir dit Hrkri, Lirohx, opposant, 
and Marooux, conteHtant. 

Saie injraud of ereditora — Contestation. 

The nullity of a sale q/ lands in Jraud of creditors 
may he invoked by contestation qf the opposition 
by which the lands are claimed^ though the oppo- 
sition was based on a sale to opposant duly 
registered ; and where such sale is attacked by 
a creditor not a party to the deed, it is not 
necessary to call all the parties to the deed into 
the cause. 

The qucRtion here was as to the validity of a 
purchase of defendant's lands by the opposant. 
Marcoax obtained judgment against Ranger, on 
the 18tb February, 1880, for the sum of $62.40 
with interest and costs, and an execution issued, 
under which the lands in question were seieed. 

Leroux claimed the lands by an opposition, 
alleging a sale to him by Ranger on the 16th 
January, 1880, duly registered. Marconx con- 
tested the op)io8ition, alleging fraud and concert 
between Ranger and Leroux to defraud the 
creditors, and that Ranger was, at the date of 
the sale, insolvent to the knowledge of Leroux 
and of the public. 

Per Curiam. Leroux, answering the contesta- 
tion, raises the question whether his title could 
be attacked in an indirect way by the seisurc 
made. He says it could only be attacked by 
putting the defendant into the cause. 

This question has already been discussed in 
the case of Kane ^ Racine, (24 L. C.J. 216,) and 
the jurisprudence is there laid down. 

The price apparently p>aid by Leroux, by the 
deed, was $680, of which $116.17 was said to be 
cash paid to Ranger by Leroux, and the balance 
was money due by Ranger. 

It is proved before the Court, that the value 
of the lands was about $1,000 or $1,100. A 
lease was granted Ranger by Leroux at the 
same date, by which Ranger was to recover the 
property, on payment of the sum of $1,360 
payable in ten annual payments beginning the 
1st October, 1880. It amounted to this, that 
Ranger would get back his property in ten 
years, if he paid about 20 per cent, per annum 
on the original price of $680. The action was 



instituted on the 28th January, 1880, a few days 
after the sale, but the cause of the action arose 
in 1877. There were about ten creditors^ and 
the entire Indebtedness of Ranger was about 
$1,000, BO that the property was not sold for 
sufficient to meet the liabilities. There was a 
sale of moveables which realised net, after de- 
ducting expenses, the sum of about $143, giving 
each^chirographary creditor alM)ut 33 cents in 
the dollar. If we take the evidence of Ranger 
and Constant, he, Leroux, knew all the creditors, 
and must have known the insolvency. Objec- 
tion has been taken to the evidence of Constant, 
as interested in the result of the action, he having 
agreed to share in the costs of the contest He 
is interested, but the objection is to his credi- 
bility and not to his admissibility as a witness. 
The Court must judge of his credibility, and 
seeing him under examination, does not reject 
his testimony. As to the title of Marcoux to 
contest, it is not in issue by the pleadings. On 
the whole, the conclusion of the Court is that 
the deed should be set aside, as made in fraud 
of creditors with an insolvent, to the knowledge 
of Leroux, the purchaser. 

Arehambault 4* Oavid, for opposant Leroux. 

Duhamelf Pagnuelo 4* Rainville, for plaintiff 
Marcoux. 



SUPERIOR COURT. 

Montreal, May 14, 1881. 

B^ore ToRRANOB, J. 

DupRAS ^s-qual. v. SauvIc, and Ddprab, plaintiff 
en gar, v. Chauviau, defendant en gar. 

Bail — Action against sureties under C.C.P. 828 — 
Bailiffs becoming suretieS'^C. C. 1938. 

Bailiffs who have become sureties, in violation of the 

Rule of Practice, No, VI, cannot plead that 

rule in d^ence to an action against them on 

the bond. 

The action was on a bail bond given to the 

Sheriff and assigned by him to the plaintiff. 

The defendants, when they signed the bond 

under C. C. P. 828, were bailiffs of the Superior 

Court. The defendants pleaded lo. That the 

bond was null, as given in violation of the Rule 

of Practice No. VI.; 2o That the defendant in 

cause No. , Felix Hercnle Legendre, was 

deceased, to wit, on the 30th March, 1879, and 

they could not fulfil the bond in conBequenoe ; 

30 That the proceedings in the cause against 
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Legendre were irregular and nnll, and the 
sareties could avail themselveR of such nullities. 
The pUintifif called the Sheriff en garaniie to 
defend her as to the first exception pleaded by 
the defendants invoking the nullity arising out. 
of the 6th Rule of Practice. The Sheriff an- 
Bwered that by C. C. 1938, the defendants could 
be sureties. 

Pis' Curiam. I have no hesitation in saying 
thai the answer of the Sheriff should be main- 
tained, and the first exception and the other 
exceptions are also overruled in favour of the 
plaintiff, whofle action should be maintained. 

Dttkamel^ Paffjutelo ^ RainvUle^ for plaintiff. 
Dwtre j- Joseph^ for defendants. 

Loremgefj Loranger j* JBeaudin, for Sheriff. 



THE LATE CHIEF JUSTICE DUVAL. 
[Concluded from p. 160.1 

Duval etut admirablement fait pour ces com- 
bats d'eloquence et ces luttes de paroles. Elsprit 
nf et k aper^us rapides, et d'une conception 
prompte, intelligence d'elite servie par unc 
memoire remarquable, de fortes etudes }6gales 
et UQ travail incessant; spirituel, railleur et 
caustique: done en outre d'une remarquable 
£M;ilite de langage et d'une voiz sonore, ses 
plaidoyers incisifs, caustiques, brillants, sans 
manque de solidite, lui acquirent bient6t un 
gtand renom comme avocat. Ses succ^s ne se 
born^rent pas aux tribunaux oivils. II plaidait 
auni au criminel, oil, contrairement & ce que Ton 
aunit d(i attcndre d'un temperament comme le 
sien, et d'un homme d'une sensibility fort 
mediocre, sa parole s'elevait jnsqu'li la haute 
eloquence. Une c^Ubre cause d' aasassinat, qui 
a pendant de longues annees preoccupy Tatten- 
tioD publique, a surtont revM6 cette aptitude 
inconnue jusque Ih, 

Le talent de M. Duval n'ctait cependant pas 
was reproche. On a quelquefois dit de lui 
quil 4tait plus brillant que solide, et qu'il 
nianquait de logique. Je crois que I'on s'est 
tromp^ et qu'il posB^dait au contraire un esprit 
fort droit et fort logique. Mais ce qui lui 
manquait k mon sens, c'6ta!t Tordre dans la 
conception de ses id^es et la m^thode dans leur 
exposition. Ce defiant que les artifices de 
relocation peuvent quelquefois pallier chez 
I'^vocat qui plaide une cause) ne peuvent 



6galement se dissimuler ches le magistrat qui 
lajuge. 

Ce n'est cependant pas simplement au banc 
de la defense que M. Duval occupa devant les 
cours criminelles. II representa aussi le minis- 
tire public, et pendant plusieurs annees, con- 
duisit les causes de la Couronne. Quoiqu'on 
dise de ses succ^ dans U defense des accuses, 
je n'en persiste pas moins k croiie que son talent 
6tait plut6t fait pour I'accusation que pour la 
defense, et qu'il a dft avoir plus de succis r^els 
dans le premier rMe que dans le dernier. 

II 6tait, k cette 6poque mouvement^ de notre 
histoire, trop en vue comme avocat pour 
echapperaux honnenrs parlementaires, et depnis 
1830 k 1834 il representa la haute ville de 
Quebec dans la chambre d'assembl^e. Je ne' 
sais au juste dans quels rangs 11 s'est plac6 en 
chambre ; je ne connais pas non plus grand 
chose de ses opinions politiques d'alors, mais 
je serais bien surpris s*il s'6tait servilement 
attache k aucun parti. II devait dtre trop 
frondeur pour soutenir franchement le gouverne- 
ment, et il 6tait, d'un autre c6te, d'allures trop 
independantes pour suivre I'opposition du jour, 
qui constituait la majorite. II devait 6tre du 
tiers parti fonde par M. Nelson; et apris 
reflexion je crois le lui avoir entendu dire. A 
tout evenement, dans la politique, qui ne devait 
pas convenir k ses habitudes et pour laquelle 
son temperament n'etait guire fait, il n'a jou6 
qu'un r61e efface. 

8i cependant il a combattu le gouvernement, 
son opposition a dfi ^tre fort moder^e, puisqu'en 
1838, il fiit nommS juge suppliant, en rempla- 
cement de Pun des trois juges, ValUeres, Panet 
et Bedard, suspendus pour octroi du brefd' Aa^a« 
earpus en favour des accuses politiques. Cette 
charge ne dura cependant pas longtempp, et lors 
de la reinstallation des juges suspendus, il re- 
tonma k sa pratique d'avocat. 



• • 



J'ai parie de I'esprit proverbial de M. Duval 
et de ses vives reparties, que d'ailleurs tout le 
monde connait. Parvenu au barreau il n'avait 
pas perdu son caractdre railleur, que les gens 
pen patients n'enduraient pas toujours avec 
equanimity. II s'exposait quelquefois mdme k 
de cruel les represailles dont sa stature pen avan- 
togeuse fieusait ordinairement les frais. II lais- 
salt cependant pen souvent les rieurs du c6te 
de sa victime. A un avocat d'une grande taille 
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qa'il avait obsedd et qui lui disait dedaigneuse- 
ment : Vas-t'en done, pygmde I tu ne me vas 
pas k Tepaulc, je 8uis pins grand que toi de 
toute la tdte." II rdpoQdit vivcment: "Mais 
ta sais bieu que ches loi la tcte ne compie 
pas ? — Pourquoi, demando Faatre, qui oe com- 
prend pas tr^bien. — Parce que, lui riposte 
Duval, tu es un £tre &it contrc nature. Ne sais- 
tu pas qu'elle a horreur du vide ? 

Un juge au criminel, devant lequel 11 avait 
sans succes detendu un accuse de peccadille, lui 
disait : " Je ne sais vraiment quelle sentence 
prononcer contre votre client." " La chose est 
cependant fort simple, lui repond Tavocat, fiutes 
comme si c'etait pour vous.'' 

11 demandait un jour au juge en chef Stuart, 
qu'il n'aimait pas, quand le tribunal serai t pr^t 
k rendre un jugemcnt attendu depuis long^mps. 
Demain, repond le president du tribunal. Pas 
demain, dit M. Duval, apr^s demain, s'il vous 
plait, mais soyez siir de le rendre. 

Nomm4 juge de la cour Superieure k Quebec, 
11 y 8i6gea jusqu'au 27 Janvier 1855, 6poque oil 
il fut promu k la cour d'appel oil il occupa le 
poste de juge puisn^ jusqu'i\ la mort du juge- 
en-chef LaFontaine, qu'il rempla^ le 5 mars 
1864. Le 30 mai 1874, apr^s avoir oocupc ce 
poste 61eve pendant dix ans, il prenait sa re- 
traite et rentrait dans la vie privce d'oii la mort 
vient de le retirer pour une vie meilleure. 

En changeantde position I'homme ne change 
point de disposition, et i'avocat devenu juge ne 
sed^poullle pas de son temperament comme il 
se depouille de sa toge d'avocat poor se couvrir 
de la robe de magistrat. Son caract^re comme 
son talent, restent an fond les m6mes, et les 
modifications obligees qu'ils rec^oivent de ses 
fonctions nouvelles sont plus apparentes que 
roelles. Sur le si^ge du magistrat le juge en 
chef Duval est rest6 ce qu'il 6tait au barreau, 
impetuous, cansUque et quelque pen bisarre. 
D'un autre c6te, il y apporta les grandes res- 
sources de son talent enrichies par le vaste tre- 
sor de ses connaissances. 

Personne n'avait le sens juridique plus deve- 
loppe que le juge en chef Duval, et la remar- 
quable perspicacity de son esprit, ses vastes con- 
naisflances du droit, jointes k une longue expe- 
rience, lui fidsaient, en un moment, et avant 
que I'avocat en eut fait an expose complet, 
saisir le point d'une cause. Le point d'une 



cause c'est bien souvent toute la cause, et ne le 
saisit pas qui veut. II y a memc des hommes 
remarquables qui n'y parviennent pasetresteot 
deplorablement d6fectueux sons ce rapport. 

Marie, un des membrcs du gouvernement pro- 
visolre de 1848, qui 6(ait aussi un avocat distin- 
gue, avait coiitume de dire : << Une cause c'est 
une muraille nue ; le point de la cause, c'est un 
clou <{u'on y plante ; Tavocat ou le juge, c'est 
un aveugle que Ton arme d'un marteau, et 
quand il a frappe le clou il a trouvc le point li- 
tigieux. 

Arme de ce marteau, le juge Duval n*eut pa8 
frappe deux foiR la muraille sans atteindre le 
clou. 

Certaines qualitesdu juge peuvent cependant 
se changer en defautn ; ce qiu arrivait ches le 
juge Duval. La rapidite de sa conception sur- 
prenait quelquefois son jugement, pourtant 
bien sain et bien droit comme je Tai dit, et 1« 
portait k former h&tivement son opinion. II 
jogeait trop a priori. La mMhode analytique 
du juge-en-chef LaFontaine, la m^thode synthe^ 
tique famili^re au juge Aylwin et de fait toute 
methode, paraissait Ini 6tre inconnue. 

Cette rapidite de jugemcnt qui eClt entmine 
dans de graves erreurs un homme moins ca|)able 
que lui, ne parait cependant jamais avoir ete 
fatale k ses dteisions, et I'on ne connait gu^re 
de cas oii il se soit gravemcnt tromp^. II ftmt 
le rcconnaltre, ses conclusions, quelques hatives 
qu'elles fussent, dtaient general ement cor- 
rectes. 

« Duval always jumps to the concluHon^ but 
invariably falls on the right spotj*' disait de lui, en 
ma presence, un juge qui avait siege avec lui 
pendant plusieurs ann^es et que j'aimerais ti 
nommer, si son extreme reserve ne s'imposait k 
la mienne. 

Je ne veux cependant pas dire qu'il jugeait 
les causes sans examen et sans avoir muri ees 
jugements. Ce serai t de ma part une assertion 
aussi fiiusse qu'inconvenante, et tout-JUfait en 
dehors de mes intentions. Oe que je veux iaire 
entendre, c'est que le defaut d*ordre de ses idees 
comme de ses connaissances fort vastes, mats 
mal dig^rees, lui rendait plus difficile qn'& un 
esprit plus mcthodique que le sien, la rectifica- 
tion d'une opinion pr6con^ue. Son jngement 
6tait trop rapide et ses facult^s raisonnantee in- 
ferieures k ses fiicalt68 peroeptives. 
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Son de&at de methode qui se irahisaait dans 
sa conversation toute h batons rompiis et sans 
saite, etait surtoat perceptible dans TexpoBitioD 
incomplete et tronquoe des caiiHcs qu'il jageait. 
Onaurait dit qu'il ue lui importait guere d'etre 
entre dans une cause, ymx la porte ou par la fe- 
netre, pourvu qu'il en connftt I'eQsemble, sans 
s'etre preoccupe den details, et qu'il la jugcut 
bien. 

Oq ne peut cependant pas nier, (^ue ce man- 
que de discustiion des questions en litige et 
ceiie absence de dissertation, tout en laissaut 
intact le fond de ses jugements, n'en ait para- 
]j«i Futility au point de vue de la science du 
droit et de la jurisprudence. Uu jugemen t doit 
etre, dans nos usages juridiques du moins, un 
enseignement legal et an precedent raisonn^ 
fiutant loi sar les points qu'il d^ide. C'cst ce 
qui rend si preciense pour la science pratique 
da droit, i'etude de la jurisprudtince. Les juge- 
ments du juge^ Duval pdcbeut sor ce point, 
mais sils ne tiennent pas one large place dans 
les rapports judiciaircs, leur auteur n'en restera 
^ moins dans la m6moire da barreau et dans 
le souvenir des populations an grand avocat et 
Qo juge distingu^!. 






i« juge Duval etiiit d'une integrite ii toute 
epreiive. Son desinteressemcnt seul eat ete la 
caationde son inipartialite. D'un autre cOto, il 
o'aimait personne assez pour le faire soupvon- 
ner de preference. 

St cependant il aimait pen il ne haissait pas 
du tout. C'est au moins un avantage ((ue les 
indifierents ont sur les cccurs froids p*ur l'&- 
mour et cfaauds pour la haine. 

Sar le banc il se souvenait qu'il etait ne fron- 
deur, et s'il I'oubliait, c'etait poar s'cn vcnger 
par dincessantes interruptions. Jc me sou- 
▼iens, il y a de cela bien longtemps, ({u'en un 
jour d'absence du juge en cbef LaFontaine, M. 
I>uval pr6sidnit la cour. J'allais plaider. Le 
president apr^ avoir entendu i'appelant mo dit 
tf .... vottsavei la parole. Je reste coi. Est- 
ce que vous n'avez rien k dire au soutien du ju- 
grment ? me demande-t-il. Qui, lui r^pondis- 
je, mais k ane condition, c'est que vous me pn>- 
mettes de ne pas m'interrompre. D'accord, dit- 
i], «n riant, maia il ne me tint pas parole I 



Un 6crivain fran(;ais, je crois que c'est Koyer 
Collard, a dit, que la vie privee doit rester mu- 
rce. Cette defense du domicile n'aurait pu ser- 
vir au juge Duval qui semblait ne rien avoir h 
dissimuler dans sa vie intime. II n'avuit ccr- 
tainemcnt pas de bijous h cacher. 

8a porte etait ouverte k tout le monde, et il 
semblait content de voir tons ceux qui allaient 
le visiter, sans montrer beaucoup de preference 
k personne. Sa conversation etait enjouee sans 
cependant se.rendre ju8<ju'au rire et etait fort 
facile pour ses interlocuteurs, qu'il n'obligeait 
pas & grands frais d'imagination, attendu qu'il la 
souteuait le plus souvent seul et qu'il ne leur 
demandait guere (jue des reponses qu'il n'atten- 
dait pas toujours, pour en faire une nouvelle. 
J'ai d't qu'elle etait li batons rompusetsans en- 
chainemeut. 

II etait sarcastique et maliu, mais il n'etait 
INis mecbant, et s'il ue faixait I'dloge de per- 
sonne, il ne donigrait personne non plus. 

Naturellement) je ]>arle de lui comme je I'ai 
connu et comme I'ont connu ceux qui m'en ont 
parle. Mais je ne 1 'ai jamais connu intimement. 
D'autres ont-ils surpris cbez lui des sentiments 
plus vifs ? C'est ce que je ne saurais dire. A 
tout evdnement, ils paraissent avoir bien garde 
le secret de ses fiii blesses. 

Qu'on ue croie cependant pas qu'il ne fut pas 
charitable. II ue criait pas sur les toits ses 
actes de bienfaisance, mais ils n'en etaient pas 
moins reels. Ainsi, il contribua activement de 
ses efforts et de sa bourse k faire venir de 
France et k etablir k Quebec les Fr^res de la 
doctrine chretienne, dont il fat toujoars le pro- 
tecteur, et il a, dit-on, fait instruire dans leur 
ccole ' une foule d'enfants pauvres sans jamais 
divulguer ses lai^esses. L'bomme capable de 
ces bienfaits secrets doit en prodiguer bien 
d'aatres. 

C'ctait im cbretien convainca, et qaoiqae 
sans ostentation, un catbolique sincere. II a" 
endur^ avec courage la longue maladie qui I'a 
lentement conduit au tombeau, et dont les se- 
coars de la religion ont adoaci les doaleois. 

Le juge-en-chef Duval a pass^ seal et dans 
I'isolement la premiere parti e de sa Tie, et il 
avait plus de 40 ans, quand il a 6poa86 la fem- 
me aimablo dont chacun oonnait les belles qua- 
lity et qai, depuis bien des aim^es, fait Porne- 
ment de la 80ci6t6 qa^bccqaoise. 
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THE BAR SECRETARYSHIP. 

To the Editor of the Legal News ; 

Sib, — I regret that Mr. C. H. Stephens was 
not appointed Secretary of the Montreal Bar, 
as he has stronger claims to the position, even 
that the flying promises of his confrhrtB^ made 
years ago. Ele is a talented, clever yoaug man, 
and has rendered great services to the profession 
by his large and extensive Digeni ofCtueB^ which, 
although hastily m|ide and bearing the appear- 
ance of it, is nevertheless a very valuable work. 
His recent publication on Joint Slock Companies 
shows him to be, not only an indefatigable 
writer and worker, but also a learned and pro- 
mising lawyer. 

But Mr. Stephens is not and never will be 
the Secretary of the Bar, for all that. He wants 
an absolute requisite for that office, it is the 
knowledge of the French language. It is pre- 
posterous to appoint a Secretary who cannot 
speak the language of three-fourths of those 
with whom he has to deal, and the reason why 
the Secretary of the Montreal Bar is seldom an 
English advocate, is that there are very few 
English lawyers who can speak French, how 
strange and anomalous soever it may be in this 
Province ; while most of the French lawyers, 
although unable to speak English when coming 
out of the college, will be able to do so at the 
end of their clerkship, or at least a few years 
after their admission to practise. Let young 
lawyers take a warning from this. Unless they 
can speak fluently both languages, they will 
always labour under a disadvantage. 

A second reason for appointing a French 
secretary this year, was that the President was 
chosen among the English advocates. Let it 
be remembered that in this section there are 
over two hundred French and less than one 
hundred English advocates. Last year, the 
President and Secretary were French, but the 
Syndic an English. 

I r£g^et Mr. Stephens' attacks on the present 
Secretary ; they are unjust^ unfair, uncalled for, 
and of questionable taste. Mr. Stephens' cause 
would have been stronger without them. 

Yours, truly, 

Av Advocate. 



PUBLICATION OF SALES. 

To the Editor of the Legal News : 

Dbab Sib,— There are a few questions I would 



like to submit to you for your decision. I have 
asked several practising lawyers for their 
opinion in the matter -, but, each, after giving 
his opinion, felt dubious as to the correctness 
of it. _^ 

Art. 572 of the Code of Civil Procedure reads 
as follows: 

it • • • the sale of moveables must be 
" published liy posting and reading a notice, in 
" a loud and distinct manner, at the door of the 
<< church of the place where the seizure has been 
<^ made, immediately t^er morning aerviee on the 
*< Sunday next after the seizure." Now, the ques- 
tion is this : Suppose the seizure be made, the 
day for the publication of the sale at hand, and 
the bailiff' ready to do his duty, but no service 
takes place, what recourse is left to the bailiff f 

In some of the large parishes in this District 
(Ottawa), a seizure is made at one extremity, 
while the public&tipn is read at another, at the 
door of the parish Church, a distance of eight 
or ten miles from the place, where the people 
or property is neither known nor cared for. 

Has a judge a right to extend a term after 
having adjourned it to a subsequent day ; or, in 
other words, has he the power to prolong the 
term by extending it from that subsequent day ? 

By answering these questions, either by in- 
serting the answers in the << Leg^l News " or by 
letter, you will exceedingly oblige, 

• 
[ While we appreciate the compliment of an 
invitation to decide questions as to which 
" several practising lawyers " feel dubious, we 
are afraid we can hardly extend the province of 
the << Legal News," so as to anticipate the work 
of the Courts. We shall feel satisfied if we can, 
in a more and more perfect manner, keep our 
readers informed as to the actual decisions. We 
publish our correspondent's questions, however, 
and we shall have no objection to insert a reply 
by any correspondent who may feel disposed to 
express an opinion thereon. — Ed.] 



RECENT CRIMINAL DECISIONS, 

Escape pending appeal — Jurisdiction. — Where a 
person escapes from the custody of the law 
pending appeal, the appellate court loses Jm-is- 
diction, which does not attach - by the capture 
of the prisoner. — Lunrfvrd v. The StatCf Court of 
Appeals, Texas. 
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FOREIGN ENLISTMENT ACT 
In rendering judgment in the case of the 
Atalayoj the Judge of the Vice-Admiralty Court 
at Quebec directed attention to what he con- 
siders a defect in the operation of the Foreign 
Enligtment Act. The 23rd Section of the Act 
of 18<0 confers ujwn the Executive authority 
power to seize and detain a ship and cargo, and 
upon a Court of Admiralty power to release 
them and award compensation in costs and 
damages in respect of their detention. The 
learned Judge pointed out the absence of an 
effectual check against the undue procuring 
of a warrant of search and detention, and 
farther remarked :— " The 23rd Section pro- 
vides only that if the Chief Executire 
authority is tatitfied as to there being rea- 
sonable and probable cause to believe in 
'equipping,' he may issue his warrant. A peru- 
sal of the depositions of Count Premio Real, the 
Spanish Consul-Oeneral, and his detective, will 
satisfy any reasonable person that there was 
such cause to be found in them for believing 
that the Atalaya was laden with arms and migii- 
tions, ' equipped ' in the sense of the Act ; and 
at the same time it is to be observed that the 
vessel had commenced her voyage, and had she 
escaped with them, and the slaughter of Spanish 
loyal subjects been the consequence, there would 
have been a reclamation from Spain for an in- 
demnity, the responsibility for which would 
have rested with the Chief Executive authority. 
His Excellency the Governor-General, therefore, 
ooold not possibly do otherwise than issue his 
warrant. But if the evidence to satisfy the 
Chief Executive authority was sufficient, which 
it undoubtedly was, then it is quite certain 
that the information upon which the Consul- 
Geneml of Spain acted was most defective, and 
that his relying upon the erroneous representa- 
tiong of another has been the detention of the 
Atalaya without reasonable or probable cause. 
If it can be left to a detective, in the working 
up of what he may call the case, so to influence 
the political or commercial agent of a foreign 
coontvy, as to set in motion against a subject of 



a friendly nation so dangerous an engine of 
power as the Foreign Enlistment Act, 1870, 
there must be some deficiency in the enactment. 
The official correspondence published in the 
case of the Alabama^ between Earl Russell, 
Secretary of State, and Mr. Adams, Ambassador 
of the United States, shows the danger of tardy 
action where a vessel escaped, and this case 
the danger of haste where one was detained. 
The difficulty thus presented is one of the most 
serious nature even where neighboring conn- 
tries are at peace, but in times of internal 
commotion such as have existed in this country 
and the United States, or when they are at war, 
the danger becomes indefinitely magnified. The 
coasts of the Dominion on the Atlantic extend 
from Maine to Cape Breton, their line runs 
along the Gulf and the great estuary of the St 
Lawrence, and its border line passes through 
the St. Lawrence and the Great Lakes, across a 
continent to the Pacific Ocean, and if from any 
point communication by the electric wire can 
procure the seizure and detention of a ship and 
cargo owned by a subject or a foreigner, there 
is no amount of loss to which the Imperial 
Treasury may not be exposed." 



IMPERIAL DISTINCTIONS. 

The honor of knighthood has been conferred 
upon Chief Justice Ritchie, of the Supreme 
Court of Canada. As this distinction has been 
lavishly bestowed of late years upon our public 
men, it is not going far to add to the list of 
knights the highest judicial officer of the Domi- 
nion, and we presume that Sir W. G. Ritchie's 
successors will usually be accorded the same 
title. But while we notice with pleasure that 
Canadian Judges are not overlooked in the 
distribution of Imperial honors, we could have 
wished that the present list had included the 
name of one other, than whom none more 
worthy. We hope that in connection with the 
proposed changes in our Superior Court, and 
the creation of a new Chief Justiceship, the 
omission will be corrected, and that the honor 
of kuighthood will be conferred on the present 
Chief Justice, whose brilliant career at the bar 
and long and honorable service on the bench 
would render such a distinction peculiarly 
appropriate. Doubtless no one has occasion to 
care less for sa«:h a mark of recognition, for his 
record lives in the hearts aud memories of a 
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noble professioDi and it is equally certain that 
the learned President of the Court would be far 
from seeking an honor which can invest with 
no brighter halo the name of Meredith. But 
while we refrain from urging claims universally 
conceded to be just, to a title which, for aught we 
know, might be distasteful to the recipient, we 
can hardly notice the investiture of others with 
this distinction without pointing out what we 
must regard as an untoward omission. 



JUDICIAL CHANGES. 

Sir William Young having resigned the 
position of Chief Justice of Nova Scotia, the 
vacancy has been filled by the appointment of 
the Hon. James McDonald, late Minister of 
Justice. Mr. McDonald has filled the arduous 
position of Minister of Justice with credit to 
himself and to the country, and there is no 
reason to fear that his judicial career will be 
less honorable. 

Vice-chancellor Blake, of Ontario, has left 
the Bench, and returns to the forensic arena. 
HiE place is to be occupied by Mr. Thomas 
Ferguson, Q.C. 



PRODUCTION OF TELEGRAMS. 

In a recent case in England of Tondine v. 
Tyler (44 Law Times, 187), it was held by 
Justices Lush and Manisty, sitting in an elec- 
tion case, that the post-office authorities, who 
in England have also the management and con- 
trol of telegraphic correspondence, may be 
ordered to produce telegrams. Mr. Justice Lush 
said that "the Legislature, when they trana- 
ferred the telegrams to the post-office, intended 
that the public should be just as well off as 
they were before, when they could always com- 
pel a telegraph company to produce the tele- 
grams, just as they could compel aliy person to 
produce a letter." This ruling is in accord 
with the law in Canada and in the United 
States on the same subject. 



NOTES OF CASES. 



SUPERIOR COURT. 

MoMTRBAL, January 31, 1881. 

Before Johnson, J. 

McLennan v. Qranob. 

CosU on dilatory exception — Security for costs. 
The plaintifif describing himself as a resident 



of the United States, the defendant filed a dila- 
tory exception for security for costs. The 
plaintiff complied with this demand, but re- 
fused to pay the costs on the exception. There- 
upon the defendant inscribed it for hearing on 
the merits. 

Mr. Joseph, for defendant, contended that 
the plaintiff ought to pay the costs, as he should 
have declared on the return day of his action, 
or at least when he received an appearance for 
defendant, that he would give the necessary 
security, and thereby save the latter the trouble 
and costs of such a demand. That it would be 
manifestly unjust and un&ir to defendant, if 
plaintiff could free himself from the payment 
of these costs, inasmuch as the defendant was 
obliged to make a deposit to guamatee the 
costs of the other party on his exception ; and 
consequently, if the plaintiff can claim these 
costs so soon as after adjudication, a pari rationt, 
the defendant should have the same benefit. 

Mr. Cross, for plaintiff, submitted that the 
costs should follow the result of the suit^ and 
cited in support JUartin v. Foley, 2 Legal News, 
p. 182, decided by Mr. Justice Torrance. 

The Court sustained the 'defendant's views 
and maintained the exception with coats. 

Davidson, Monk ^ Cross, for plaintiff. 

Doutre ^ Joseph, for defendant. 



SUPERIOR COURT. 

Montreal, May, 1881. 

Before Mackay, J. 

Fair es qual. v. Cassilb et al. 

Evidence — Action inttituted by aseiffnee-^Asaiffnee 
cannot be a wUness/or himself. 

Hon. R. Laflamme, Q.C, produced as a witness 
the plaintiff John Fair, who had instituted the 
action in his quality of assignee. 

L. N. Ber^amiHj for the defence, objected, in- 
asmuch as Mr. Fair was " the plaintiff in the 
<< case, and it is not competent for him to be 
" examined as a witness in his own case ; that 
« the knowledge that he has obtained in con- 
<<nection with the matters in issue can only 
« have been obtained by him personally in his 
<' capacity as assignee, being the same capacity 
" in which he brings the suit." 

The question was argued and numerous 
authorities were cited on both sides, the Hon. 
Mr. Laflamme contending that the plaintiff in 
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this case was not actually a party to the suit, 
that the creditors were virtually the plaintiffs, 
and that the assignee was merely acting as 
their attorney by a special provision of the law. 

His HoNouB, in deciding on the objection, 
said that without adopting all the reasons con- 
taintd in the objection of the defendants, he 
held that a plaintiff cannot under our law be 
examined as a witness for the plidntiff, in an 
action brought by himself. Under our law, he 
explained, the rule of the Roman law, that a 
plaintiff could not be examined in his own be- 
half; was still in force, and to be followed in 
this case. A plaintiff cannot be a witness for 
himself in his own case, and nothing had been 
shewn to support such a proceeding. His 
Hononr quoted the case of Battertby v. The 
CiUf qfMotUrealf in which a similar motion was 
iiBken en dilibM 14 Oct. 1876, and maintained. 

Mr. L(^mme said this was an important suit, 
and as there were still some points he would 
like to urge he would respectfully move, " that 
seeing the decision rendered this day, the 
plaintiff declares his intention to appeal from 
this judgment, and that the case be suspended 
until an application be made to the Court of 
Appeals on nth June next." 

Mr. Benjamin objected on the ground that 
the trial was virtually a jury trial, and such be- 
ing the case the trial must procet d. 

PiR CuvUM. I think this is a case in which 

I should grant the motion. 

Motion granted. 

Ltfiamme, Q.C., for plaintiff. 
L, N. Benjamin, for defendant. 



SUPERIOR COURT. 

Montreal, May 14, 1881. 

Before Torrancb, J. 
CBOWLn' V. Chrbtiin. 

Sale^Lenon — Cireumstaneea amounting to fraud. 

Where part of the price qf immoveables eonaieted of 

a mmU>er of eharee reality worthleea but to 

which a fictitious value had been affixed ly 

fraudulent means within the hnowledge qf the 

trantferor, the sale was set aside ai ths suit 

<f ihe purchaser. 

This was an action to set aside a deed of sale 

of laod made by Crowley to Chretien on the 

2l8t July, 1880. Part of the consideration was 

two hjfpuktques^ one due to the Royal Institution 

for $3,400, and the other to the Dundee Trust 



and Investment Co. for $4,500 ; and the balance 
of $8,100 was declared by the deed to have 
been paid to Crowley by the delivery to him of 
81 shares in the capital of a corporation called 
the Silver Plume Mining Company, of the par 
value of $100 each share. 

The complaint was that Crowley had been 
induced to accept of the shares by dol and 
fraudulent manosuvres on the part of Chretien. 

The plea set up litispendence in an action 
No. 709 hereafter to be referred to, and it was 
followed by the general issue. 

The plaintiff had answered in law to the plea 
of litispendence, and the decision on the law 
hearing had been reserved. 

Pbb Cubiam. I may as well here dispose of 
the law hearing by deciding that the plea of 
litispendence is not made out. Next, as to the 
merits of the action. The main issue is the 
charge of fraud brought against the defendant 
Chretien by which Crowley was induced, he 
says, to accept of eighty-one shares in the Silver 
Plume Mining Company for $8,100. This com- 
pany represented itself to be a corporation, but 
this Court has already decided that it was not 
so, by its judgment of date 15th March, 1881. 
It obtained a place on the stock exchange with 
a nominal capital of $1,000,000. It had cost 
its shareholders $15,000. Crowley says that 
fraudulent means were made use of to make the 
stock appear to be worth 72} cents in the dollar, 
when in reality it was worthless. It is clear 
that the bargain was based upon the assuiuption 
that the stock had a commercial value, and 
that the quotations at the Stock Exchange were 
bona fide. Chretien is accused of having ob- 
tained Crowley's property, for what was not a 
real but only a nominal consideration, and to 
have arrived at this result by fraudulent means. 
There is no doubt in my mind that there was 
error as to the price in the mind of Crowley, for 
he imagined that he was obtaining the stock of 
a corporation regularly quoted on the Stock 
Exchange and having a commercial value, 
when no corporation, no bona fide quotation 
and no commercial value existed. Error and 
lesion as well as fraud are relied upon by 
Crowley. It was said against Crowley that 
Chretien was not responsible for the acts of 
Parent, unless they were immediately connected 
with the sale at the date of its execution. But 
Parent received $10,000 of the stock for his 
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commission. He must have known what the 
pretended paid-up capital amounted to. His 
stock was sold to Mr. Baxter, who is proved to 
havt; obtained the publication by the Gazette 
of the annual report of the company, and 
Parent does not know of any bona fide pur- 
chaser of stock for more than 10 cents, and he 
must have known that the quotations at 72} 
cents were not sincere. Mr. Dorion sells one 
day at 51 and next day buys at 52. What does 
it mean ? I would n-fer here to the evidence of 
Mr. Kinsella, who speaks with discretion, but 
says frankly that he advised his clients to 
have nothing to do with the Silver Plume Min- 
ing Co. There is no proof of a single bona fide 
tracsaction in this stock at the Stock Exchange 
for these prices, or higher Who bought it at 
70 or 72 ? If the purchaser had been Parent 
himself the case would present no difficulty, 
and the relations of Chretien and Parent were 
such that they may be regarded here as one 
f^rson. He allows Parent to borrow mcney on 
these very lots bought from Crowley. There is 
a remarkable contrast between the statements 
of Mr. Parent and Mr. Silverman as to the pur- 
port of an interview between them as to the 
disposal of the stock of the S. P. Mining Com- 
pany. Mr. Silverman represents that Mr. Parent 
oflfered to put at his disposal in August or 
September several hundred thouii^nds of the 
shares of the Company to be given in exchange 
to the dupes of Boston and New York for their 
gold, silver and precious stones. Silverman 
says he was offered a heavy percentage tor his 
services as agent. Mr. Parent says Silverman 
is under a misapprehension. But who is likely 
to have been mistaken ? Parent admits he was 
very much interested in this litigation. We 
don't know what Silverman's interest was. but 
he seemed to think that the day of retribution 
would come, and that though justice had leaden 
feet she had iron hands. I have no hesitation 
in saying that looking at all the circumstances 
of the case, the lesion, and the creation of the 
Silver Plume Mining Company, its report, and 
what I believe to be the simulated transactions 
in the stock, a very plain case of fraud has 
been made out, and that the deed of sale of date 
the 21st of July and tbe deed of lease of same 
date should be set aside. 

E, Barnard for plaintiff. 

J, S, Robidoux for defendant. 



SUPERIOR COURT. 

MoNtMAL, May 14, 1881. 
Before Torrance, J. 
Rowan et al. v. Ddbord et vir. 

Wife e^par^e de biens — lAabilUy for goods bought 
for her business' by her husband as her attorney. 

Per Curiam. The action was against a 
married woman, separated as to property by 
judgment of the Court from her husband, to re- 
cover a balance of account for goods sold and 
delivered. The question is as to whether the 
sale was to her or to her husband. 

The defendants object to the form of the 
action, but I think the objection to be without 
foundation. The plaintiffs had a number of 
dealings with the husband in his own name, 
but in 1877, his wife took proceedings against 
him to obtain a judgment of separation as to 
property. Under this judgment, an execution 
at the suit of the wife was issued, and the hus- 
band signed a return of nulla bona. Next, on 
the Ist April, 1878, she gave him a full power of 
attorney to dispose of her property and admin- 
ister her affairs, and on the 6th May, 1878, she 
signed a declaration that she carried on business 
alone, under the name of Joseph Richard k Co., 
as a hotel keeper and vendor of wines and 
spirituous liquors. The husband made pur- 
chases from time to time for the business, but 
it was only in March, 1879, that the plaintiffs 
discovered the real position of the husband. 
They had just delivered wines and liquors to 
the amount of $364.90, and their clerk proposed 
to Mme. Richard to remove them, when she 
said they were in the house and she would be 
responsible for them. 

Manifestly the business was the wife's and 
not the husband's, and the plaintiffs have pro- 
perly brought their action against her as the 
principal and the vendee for whom the husband 
bought. Pothier, Mandat, No^ 88. No satis- 
foctory proof is made as to the item of interest., 
$22.86, which will be struck out, and judgment 
go for the balance of the account, $221.19 and 
costs. 

De Bellefeuille ^ Bonin for plaintiffs. 
Prefontaine ^ Major for defendant. 
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SUPERIOR COURT. 

MoHTREAL, May 14, 1881. 

B^ore Torrance, J. 

Lalokdi dit Latrbillb v. Prbvost .ind divers 
creditors, and Lalonde et al., petitioners. 

RetaU/or false bidding — AiHudicataire. 
Where the adjudicatavre ha* retained the purchase 
mmey^ under C. C. P. 688, and has appealed 
/ram the Judgment of distribution^ and put in 
teeurityf a resale for false bidding cannot be 
demanded pending the appeal. 

This was a demand for resale for false bidding. 
Tbe petitioners Fet forth a sale of the land in 
qnestion on the 11th September, 1878, to Jean- 
Baptiste Jules Prevost for $1,005, which snm he 
has not paid ; that by a judgment of date 31 Ht 
October, 1878, Prevost was allowed to retain in 
hishaodfl the purchase money on giving becu- 
rity under C. C. P. 688, which was done j that 
on the 15th D«-cember, 1879, the judgment of 
distribution was homologated, and no opposi- 
tion or appeal was made to or from the said 
judgment within fifteen days ; that on the 
27th July, 1880, the judgment of distribution was 
serTed upon Prevost, who had not yet deposited 
the moneys; that on the 20th February, 1881, 
he wa« ordered, on petition of Henri St. Pierre 
and the heirs de fieaujeu, to deposit the money 
collocated in their flavour, but he bad not yet 
deposited the money. That petitioners were 
all collocated by said judgment. Prayer accord- 
ingly. 

This petition was presented on the 11th 
Harch, 1881, and the ac^f'udieattUre Prevost an- 
swered that the petition whs ill-founded, because 
it wag presented in the name of diflferent persons 
collectively, who had difierent interests -, be- 
q^use the heirs de Beaujeu and St. Pierre had 
been paid their collocation ; because petitioner 
bad appealed from the judgment collocating 
Latreille and Leroux, and given security for the 
appeal which was now pending before the 
Queen's Bench, and Latreille and Leroux were 
the only ones now interested. 

It was admitted that the heirs De Beaujeu 
and 8t Pierre had been paid the amounts of 
their collocation and were now without interest, 
and that there was an appeal pending before 
the Queen's Bench. 

PkkCouam. The judgment of distribution 
vaa rendered on the 1 5th December, 1879, and 



the writ of appeal was dated the 5th January, 
1880, and the security bond in appeal was dated 
the 8th January, 1880, a few days after the 
fifteen days subsequent to the judgment of the 
15th December, 1879. As to the objection^ 
which is preliminary in its nature, that the 
interests of the petitioners are not identical, I 
see no difficulty on that score. Petitioners cite 
C. C. P. 691 and 760, and 36 Vic, cap. 14, sec. 5, 
sub-sec. 3 (Quebec). This statute meets the 
case of tlie luoni^y being in the hands of the 
officer of the Court, or of the Treasurer ; but, 
in the present case, the purchaser gave first 
security for the i>ayment of the purchase money, 
and next for the condemnation in appeal. The 
cases cited of Metrisse v. Braultj 2 L. C.J. 303; 
CoulU'e v. Rose, 6 L. C.J. 186 ; Bfush v. Wtlsow 
6 L .C.R. 39 ; Hamilton v. Kelly^ 15 L.C.J. 168 j 
and Ex parte Bunoughs, 2 L. C. K. 9, do not 
appear to me to apply. I think that theappe»l 
having been taken long before the petition, and 
security given, the resale folle ench>re should 
not be proceeded with. The order is therefore 
refused. 

Scanlan for petitioners. 

J. 0. Joseph for adjudicataire. 



SUPERIOR COURT. 

Montreal, May 14, 1881. 

Before Torrakce, J. 

Lbroux v. Deslauribrs, Norman, opposant and 
petitioner, and Dumouchel, mit en cause. 

Bailiff— Coniempt of Court. 

A bailfff who proceeds to sell the goods of defntdani 
notwithstanding the Jact that oppositions have 
been fiUd and that the prothonotary has made 
an order to suspend proceedings, is guilty qf 
contempt of court. 

This case was before the Court on the merits 
of a rule for corUrainie par corps against Nar- 
cisse Dumouchel, a bailiff of tlie Court. It 
was charged against him that acting as a bailiff 
in charge of a writ of execution against the 
goods of the defendant, having received oppo- 
sitions and an order from the prothonotary of 
the Court to suspend proceedings and make a 
return to the Court, he, Dumouchel, did with 
malice and premeditation, illegally and fraudu- 
lently, on the 20th November, 1880, sell a 
sleigh (voiture) of the value of $40, belonging 
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to petitioner, and did sell two other yehicles 
(voUures) of the value of $200, claimed by Dame 
Julie Cardinal, the whole forming part of 29 
vehicles (voilures) seized on defendant. It was 
further charged against Dumouchcl that he had 
not made a return of his proceeding's to the 
Court as he was bound to do by virtue of said 
orders. It was ordered that he be declared to 
be in contempt of this Court and imprisoned in 
the common j^aol of this district for the period 
fixed by the Court unless he showed cause to 
the contrary. The answer to the rule alleged 
that the oppositions had only reference to 28 
voUuret whereas 29 had been seized ; that in the 
proems verbcd of seizure three sleighs with three 
seats had been mentioned as U) which sleighs no 
opposition had been received and the sleigh in 
question claimed by the petitioner had three 
seats ; that it was important for the petitioner 
to give a description identical with that given 
in the procht verbal so as not to lead the bailifl' 
into error, which petitioner could easily have 
done, as he produced with his opposition a copy 
of the proe^a verbal ; that he, Dumouchel, acted 
in good faith, and there being no opposition to 
the sale of the three sleighs with three seats, 
he addressed himself to the guardian, who gave 
him the sleighs described in his procH verbal; 
that he made his return into Court and it was 
mislaid. 

PiR Curiam. There are three oppositions 
produced, claiming 29 voilures among other 
things. As to the return by Dumouchel, it is 
not proved that he is to blame here, for there is 
credible evidence that he made his return to 
the Court, though there is no authentic proof of 
such return. The difficulty is about three 
sleighs with three seats, which were so des- 
cribed in the procH verbal of seizure. One of 
these belonged to the opposant, Norman, and 
his opposition claimed deux express sleighs et six 
autres sleighs seized, in all eight, and one 
of them was an express sleigh with three seats. 
The order of the prothonotary was that the 
bailiff should suspend his proceedings and make 
return accordingly. The opposant, Dame Julie 
Cardinal, wife of the defendant^ clftimed seven 
voilures in some detail, and a similar order was 
given to make his return and the opposants. 
Sharpe et al. claimed 14 voilures, making the 29 
seized, and procured a similar order. It appears, 
therefore, that the oppositions and orders 



covered 29 voitures, which was the number 
seized. The petitioner calls attention to the 
fiEict that though the bailiff in his answer to the 
rule says there were 28 and not 29 seized, he 
should have persisted in selling not one, but 
three voilures^ and the three opposants claimed 
the 29 voilures each for his share, and the bailiff 
mentioned the voitures en bloc without a des- 
cription sufficiently particular to allow them to 
be recognized, and persisted in selling notwith- 
standing the protests and remonstrances made, 
and did not await the decision of the Court as 
to whether the oppositions covered the seizure. 
It is in evidence that the bailiff being in per- 
plexity took advice, and as he would not see in 
the oppositions the precise identical articles 
seized by him, he was advised and he concluded 
that he could go on to sell. But the Court has 
carefully examined the description of the 29 
voilures in the procis verbal of seizure, and 
must ask the question how it was possible for 
the opposants, the proprietors of these things, 
to recognize in the \^gue general description of 
the goods, the property they claimed. They 
might have had one thing in their mind, whereas 
the description of the bailiff in the procU 
verbal meant something entirely different. In 
a case of doubt the bailiff should have asked 
for information, or a specific order, and if he 
acted on his own responsibility, he acted at his 
peril. Notwithstanding the respectable ad- 
vice invoked by the bailiff, and I refer to MM. 
Paradis and Fortier, Dumouchel was very 
wrong in what he did, and did rashly what was 
irreparable. The business of the defendant, a 
carriage maker, and that of the opposants, 
Sharpe et al. and Norman, might have satisfied 
Mr. Dumouchel that there was at any rate a 
colour of right in the pretensions of these 
opposants, for the vehicles were used by them 
in their business, and the defendant might and 
did have them in deposit for repair or safe 
keeping. The precise amount of the pecuniary 
loss may be shown by the statement of the 
witness Deslauriers, who says that the sleigh 
of Norman sold for $7 was worth about $20, 
and the two of his wife were worth respectively 
$80 to $90 and $16, and sold for $45 and $5. 
The Court sees in the sales made by the bailiff 
of the three express sleighs with three seats a 
persistence in a foolish course after remon- 
strances and warnings given, and he took his 
course in defiance of consequence^. The Court 
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is called upon to exercise its judgment and dis- 
cretion in this matter, and has no doubt as to 
its obligation, though it does so most reluctantly, 
to declare the rule absolute with costs, and to 
Older the imprisonment of the bailiff Narcisse 
Domouchel for the period and term of seven 
dajB, and he is condemned to pay the costs of 
thii rule and contestation, and to be imprisoned 
foither until they are paid. 

P, Lanetot for petitioner Norman. 

A. Maihieu for Dumouchel. 



TSE WILLS OF EMINENT LAWYERS. 

The will of the late Mr. Baron Cleasby is an- 
other instance of the fatality which seems to 
attend the wills of eminent judges and lawyers. 
The testator, it appeals, had only g^ven the 
trustees power to retain *< securities/' which it 
was considered would not extend to certain in- 
vestments of the testator. It is certainly most 
strange how exceedingly unfortunate lawyers 
have been in their testamentary dispositions. 
Mr. Serjeant HilPs will was so confiised, that 
bot for the respect due to the learned Serjeant, 
it might not unreasonably have been declared 
roid for uncertainty. The will of Sir Samuel 
Bomilly was badly drawn. The wills of Chief 
Baron Thomson, Chief Justice Holt, Chief 
Jostice Eyre, Serjeant Maynard, Baron Wood, 
Mr. Justice Yaughan, Francis Yesey, Jr., Mr. 
Preston, the eminent conveyancer, and Lord 
Cbjuicellor Westbury, all became the subject of 
chancery proceedings. Chief Justice Saunders 
made a devise which puzzled his executors, who 
Were all excellent lawyers. The will of Brad- 
ley, an eminent conveyancer, was set aside for 
Qiicertainty. The difficulty which arose from 
the loss of Lord St. Leonard's will is too recent 
to have been forgotten. But probably the most 
glaring mistake was made by a late master in 
chancery, who directed the proceeds of his 
estate to be invested in consols in his ovm name. 
—Law Timesj London. 



RECENT UNITED STATES DECISIONS. 

Nmmnce — Burial Ground. — A burial ground 
which does not affect the physical health of the 
occupants of a dwelling house near which it is 
located, nor their olfiftctories by any effluvia 
from the graves, is not in law a nuisance. The 
human contents of graves cannot offend the 



senses in a legal point of view. To become a 
nuisance the graves or their contents must be 
such in their effect as naturally to interfere 
with the ordinary comfort, physically, of human 
existence, and the inconvenience must be some- 
thing more than fimcy, delicacy, or fastidious- 
ness. — Monk V. Packard^ Supreme Judicial 
Court, Maine. 

Contributory Negligenee. — The plaintiff, a boy 
seven years old, while sitting on the sidewalk 
playing with the iirt, was run over by the de- 
fendant's team. The street was forty feet wide 
in a remote part of the city, and there was no 
defined sidewalk in the street, and the whole 
street was used alike by teams and foot- 
passengers. Heldj that it was not contributory 
negligence in the plaintiff to sit upon the street 
— Murphy v. Roehe^ Supreme Judicial Court, 
Massachusetts. 



RECENT ENGLISH DECISIONS. 

Contract — Sale of Machine for particular purpose 
— Failure to accomplish — Action for price. — ^The 
plaintiffs sued the defendants for the price of 
one of their patent gas machines, supplied by 
them to the defendants, saying that it was for the 
purpose of lighting the house of W., a custo- 
mer of the defendants, asking them to go 
down and put it up, and telling them they could 
get all particulars al)out the bouse from their 
(the defendants) foreman. The defence was 
that the machine was not reasonably fit ior the 
purpose. It was proved at the trial that the 
machine failed to light the house ; apparently 
not sending the gas a sufficient distance. Held^ 
that the order was given for an undescribed and 
unascertained thing, stated to be for a particular 
purpose, and that the manufacturer could not 
sue for the price unless it answered the purpose 
for which it was supplied. — Wrighi v. Cotton, 
Court of Appeal, Feb. 19, 1881. 



THE BAR SECRETARYSHIP. 

To the Editor of the Legal News : 

Sir, — I did not intend to notice anything 
that might be said further concerning the late 
election for Secretary, but the extraordinary 
statement made by your correspondent of last 
week (whose identity is plainly stamped on his 
letter), that I am ignorant of the French lan- 
guage, cannot of course be disregarded. Not 
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that it is of the slightest importance to the 
public whether I can speak French or not, 
but because it is of the highest importance to 
me whether or not I am to be considert^d as 
ignorant as is thereby implied. 

Your correspondent's regret that I was not 
«' appointed " Secretary, the flimsy hypocrisy of 
which is revealed by the flourish in which he 
declares "I am not and never will be Secre- 
tary," requires no comment; but when he 
alleges as a reason that I am ignorant of the 
French language, he indulges in a reckless and 
ridiculous folsehood. Though strongly averse 
to making a parade ot what little knowledge I 
possess, I may perhaps under the circumstances 
be permitted to say that I can now, and could 
before I came to the bar, some five or six years 
ago, read, write and speak the French language, 
not with the fluency of one familiar with it 
from infancy, but with a considerable degree of 
ease and correctness ; and since my admission 
to the bar I have, whenever occasion arose 
examined and cross-examined witnesses in 
that language, as many of my eof\fr>rei can 
testify. I venture to assert, also, that I can do 
either of those things (read, write or speak the 
French langimge) better than your correspond- 
ent, notwithstanding the assistance he has 
received from a French professor within no 
very remote period. Indeed, it would be no 
very extravagant assertion to make that I can 
write in French better than your correspondent 
can write in English, to judge by the composi- 
tion of his letter. It is an edifying spectacle 
to see this Nestor of the bar lecturing his co- 
linguists in bad English on the necessity of 
learning French. In his zeal he grows almost 
prophetic. 

" Ob, for that warning: voice which be who saw 
The Apocalypse heard cry in heaven aloud-" 

Young men, take warning. Take warning 
by me and the awful £Eite which has overtaken 
me. Study French, even if you have to call in 
the services of a French professor, and you may 
one day come to be Secretary of the bar. I 
wonder, by the way, if the learned counsel gets 
a commission for preaching up the necessity of 
French ; or, perhaps, as he and his tutor are 
both professors, they exchange services. That 
would be a neat arrangement, and inexpensive 
and I commend it to the young men, especially 



those with an ambition to be Secretary of the 
bar. 

I did intend to reveal the name of your cor- 
respondent, but I forbear, feeling assured be 
will have the good sense to acknowledge his 
error at the earliest opportunity. 



Very truly. 



C. H. Stephivs. 



[We think BIr. Stephens is under a wrong 
impression as to the identity of our corres- 
pond'^nt. That, however, is a matter of ex- 
tremely small importance. We gladly afford 
him the opportunity of correcting the mis- 
statement as to his knowledge of the French 
language, and with this the discussion may 
appropriately be brought to a close. It is only 
fair to add, that in the hurry of going to press 
with our last issue, a typographical error in 
" An Advocate's " communication escaped cor- 
rection — " an English " should have read « was 
English." With reference to the question of 
speaking both languages, our experience of 25 
years is this : Young F*rench lawyers are so 
politely desirous to converse in English with 
their Engl if h confreres that the latter are seldom 
permitted to acquire the fluency in speaking a 
foreign tongue which comes from practice. 
Moreover, English diflidence is such that an 
Englishman, while intimately acquainted with 
French or German, will seldom speak it except 
from sheer necesnity, though if forced to speak 
it, he would speak more correctly than many 
French persons spe-ak English. On the other 
hand, French Canadians, as soon as they pick 
up a few words of English, make the most of 
them, and quickly extend their know;Jedge of 
the tongue. — Ed.] 



GENERAL NOTES, 



The German Imperial Appellate Court has held the 
editor and the publisher of a newspaper gull cy of pub- 
lishing obscene writings, for patting the followioff 
advertisement in their paper : — ** An unmarried gen- 
tleman, 28 years old* desires as a companion on a 
jonmey to Italy, which will last three or four months, 
a lady, not too young, with pretty looks. Offerf , with 
precise statement of conditions, accompanied by pho- 
tograph, may be sent to A.S.S., 299, care of this office. 
Strictest discretion assured." The Court considefvd 
that it was apparent from this advertUement that 
sexual relations were the object ; and, the purpose 
being immoral) the offence was established, althou^ 
the words did not appear to be obsoene. 
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THE U, S. JUDICIARY, 

The Ohio Law Journal gives the following 
t&ble, showing the number of the judges con- 
stitQttng the highest court in each State in the 
Union, the length of term, and their salaries : 



Slate. 



Number of Jndgec. 



CklUbraiA.. 
Goknda... 
ODBBedkut 



DekwiR 



Fkride. 
Geoista 

iBdianA 
Iowa... 



Kcntaeky 



Mnylaiid. 



MaaachaMlti 



SGchigan.. 

TWlmmofa 

MuBadppi 
Miieotin... 
Nebnaka . 
Xerada ... 



N«« Hampahire. 



Ncvji 



•New York 

North Carolina . 

Ohio 

(hfgos , 

PoQujhnuua. . . 
Rhode kland.. 



Sooth Ouolina 



Three 

Three 

Seven 

Three 

Five 

^1 Chief Justice 

< 1 Chancellor 

^3 AModate Juaticet . 

Three 

Three 

Seven 

Five 

Five 

1 Chief Jnatice 

8 AaaocSate Justices. 



iree 

O Chief Justice 

2 4 Asaoclate Justices . 

Eight 

Eight 



( 1 Chief Justice 

f 7 AsaociAte Justices. . 

Four 

$1 Chief Justice 

^S Associate Justices . . 

Three 

Five 

Three 

Three 

1 Chief Justice 

6 Associate Justices. . 

1 Chancellor 

1 Chief Justice 

8 Ataociate Justices. . 

1 Chief Justice 

6 Associate Justices . . 



Term of 
Ofllce. 




6 yean 

8 '♦ . 
12 " . 

9 " . 
8 " . 

For lifV. 



ti 
<i 



Ti 
Teas 



i' 

Flv< 



VcnnoBt I Seven. 



Five 

Three 

Seven 

Five 

Chief Justice 

3 Associate Justices. 

8 Circuit Judges . . . . 

ve 

Three 



v»«ini. $ 1 Pmiding Judge . . 

^"P°^ 1 14 Associated JuSge* 

WcrtViniBia f Four 



Viiginia 
WiocoDsin 



Five 



4 vears. 

9 

6 

6 

6 

4 " .. 
%s 

8 *' .. 
fi *• .. 

7 •' .. 
15 " .. 

i During 
behavior. 

8 years.. 

7 •* 

10 " ... 
6 " ... 

6 " 
JCutil70" 
i years old. 

7 yearn... 
f . . < 

7 " ... 
14 
14 

8 •• . 

5 •' . 
« " . 

21 *• . 
For life. 

6 " . 
6 " . 
4 
8 
4 
2 

12 
IS 
12 
10 









•3,000 

mo) 

6,000 
3,250 
4,000 
2,500 
2,500 
2,000 
3.(JO0 
2,500 
5.000 
4,000 
4,000 
3,000 
.3,000 
5,a)0 
7,500 
2,000 

3.n()0 

,1.500 

8,j00 
6,000 

4,000 
4,500 
4,000 
3«500 
4,500 
2,500 
7,000 
2,400 
2,200 
I0,O)0 
5J00 
5.000 
7,500 
7,000 
2,500 
3,000 
2.000 
7.000 
4.0(W 
4,000 
.3,500 
3,500 
4,000 
3,500 
2,500 
3.290 
.3,000 
2,250 
5,000 



*£adi judge is allowed $2,000 additional for expenses. 



BANQUETS TO JUDGES. 

It appears that in New York there are some 
vho would extend the public dinner business 
even to the judges. Surrogate Calvin has re- 
cently been honored with a "banquet." The 
Albtuiy Law Journal very properly takes occasion 
to protest strongly against the threatened in- 
nsion. <« It strikes us," says our contemporary, 
** as a very improper, undignified and unpleasant 



afiiair. Why should a judge be publicly fed and 
praised in speeches because he has done his 
duiy ? Especially, why should this feeding and 
puffing be done by the lawyers who are in the 
habit of practising before him, and who are in 
some measure dependent on him for patronage ? 
The surrogate has unquestionably been a re- 
markably faithful, intelligent, and impartial 
officer, but he should find his reward in private. 
Let him eat his own victuals and drink his own 
drink in the consciousness that he has done 
well ; let his friends give him words of praise 
in private, if they will. Let us reserve these 
public demonstrations for the winners of boat- 
races and billiard matches, for acrobats, actors, 
singers, and the managers of political canvasses. 
This feature of our society is a disgusting one. 
If any one has an axe to grind with a public 
man he gets him up a public dinner, or gives 
him a cane, or a silver service, and thus assumes 
to take possesiiion of the public man. In re- 
spect to a judge, it is difficult to say who de- 
serves the severest blamt»— the lawyer who 
offers, or the judge who accepts such fulsome in- 
cense. We are glad to believe there are few of 
our judges who would so degrade themselves." 



PERSONAL INJURIES, 

Some criticism was called forth by the 
amount of damages for a crushed fing^er sanc- 
tioned by the Supreme Jourt, (see antej p. 107). 
On this subject, << The value of the human body 
and bones," Mr. R. V. Rogers, jr., of Kingston, 
has penned an essay in his peculiar style, for 
the Canadian Law Timet^ which shows that juries 
and judges have permitted themselves consider- 
able range in their estimate of personal injuries. 
We append a portion of the article. 

One of the absolute rights of every British 
subject is that of personal security ; and lawyers 
mean by that, the legal and uninterrupted enjoy- 
ment of life, limb, body, health and reputation. 
Any one interfering, either by accident or 
design, with the enjoyment by another of these 
rights, inherent by nature in every individual 
(unless, indeed, the interference is authorised 
by the proper power in the State), is liable to 
make good to the injured party the dam^es 
sustained by him. With questions of life and 
death, of health and reputation, we do not pro- 
pose to deal ; but we desire to glance at some 
of the very numerous cases which have been 
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decided in England, the United States, and 
Canada, upon the important suhject of the 
pecuniary value of the various portions of a 
person's body. The value of the human form 
has been considered in many %ays and by 
many people ; not only in its dead state by 
medical students, in its captive ttate by slave 
dealers, but also in its living, free, independent 
state — and that piecemeal— by jurors unim- 
peachable, and judges learned and venerable 
who have viewed it as a corpse and as a captive 
as well. 

To begin with what the Sunday-school boy 
said was the chief end of man — the head. No 
jury, we believe, has yet been called upon to 
value the whole head of a living man ; and 
with accidents fatal in their effects, we have 
nothing to do here. But different parts of the 
bead — inside and out — have been appraised 
by intelligent jurors. In Maine, a man who 
could bay with Hudibras, 

My head's not made of brau, 

As Friar Baooo's noddle was ; 

Nor (like the Indian^: skall) so tough, 

Tnat aathors say, 'twas musket proof ; 

had the external table of his skull cracked by 
an iron poker, wherewith he had been assaulted 
by a brakesman, and in consequence of the 
injury he was threatened with palsy of the 
optic nerve. He sued the railway company for 
the wrong inflicted by their 'servant, and re- 
covered $4,000 damages ; and although the 
company considered the amount excessive, the 
court did not. Han»on v. European^ etc., Ry^ 
62 Me. 84. But $1,700 was held too much to 
pay for striking a woman's head with a hatchet ; 
she having been very provoking, and not being 
much hurt. Benniet v. Voffel, 87 111. 242. 
When, on a steamboat, a person received an 
ii^ury, resulting in the temporary loss of the 
sight of one «y«, and the jury calculated the 
damage at $5,000, the judges held the amount 
excessive, and ordered a new trial on that 
account. Tenney v. New Jersey Steamboat 
Co,, 5 Lans. 507. The jury, although not the 
judges, evidently considered this one of 

Those eyes, whose Uffht seem'd rather given. 
To be ador'd than to adore— 
^noh eyes as may have look'd from Heaven, 
Bat ne'er were raised to it before. 

A little boy was kicked by a horse, and his 

eye, skull and brain were so severely hurt, that 

the witnesses at the trial considered he would 



never be able to obtain a living in an oidinAry 
way. The jury granted him £150, as a slight 
compensation; and although the child died 
nine days after the verdict, yet the court would 
not grant a new trial asked for on the ground 
of excessive damagea Kramer v. Waymark, 
L.R., 1 Ex. 241. 

Ho Ah Kow sued the sheriff of San Francisco 
for $10,000 damages for cutting off his queue. 
He had been fined for keeping a boarding-house 
in a manner contrary to the city by-laws, and 
in de&ult be .had been imprisoned in the county 
jail for five days ; while in durance vile his 
head was shorn. The loss of his queue^ he 
alleged in his pleadings, was a mark of disgrace, 
and attended with misfortune and suffering, and 
ostracised him from associating with his fellow- 
heavenlies here on earth. The defendant ret 
up as a justification an ordinance of the city, 
authorizing the cutting off of a prisoner's hair. 
Eow demurred ; and the judges were with him 
on the law, considering that such a rale was 
contrary to the celebrated fourteenth amend- 
ment of the Federal Constitution. Mo Ah Kow 
V. Nunan, 20 A. L. J. 250. What the jury said 
as to the value of the pig-tail, or if they have 
ever said anything, we do not know. 

A judge and jurors attempted to estimate the 
worth of a man's braine in a late case. They 
calculated the value of that part of the brain 
that was injured (whether the bump of philo- 
progenitiveness, veneration or self-esteem, the 
reporter saith not, but we think it was the first 
named) at $10,000. Boy was sitting in a 
Pullman car, and the upper berth fell once and 
again, the second time striking him on the 
head, injuring his brain, Incapacitating him 
from the performance of his usual avocations, 
and necessitating medical treatment. The 
court held the railway company liable, but 
granted a new trial solely on the ground that 
the number and ages of the man's children had 
been given in evidence, apparently to influence 
the verdict of the jury. Penn. Railway Co. v, 
Roy, 22 A. L. J. 510. 

It is a serious matter to touch a person'ay^ictf 
unless " Barkis is willing." Mitc-hell, a very 
rich man, spat on the cheek of Mr. AJcom in 
a public place ; and for thus using the human 
lace divine as a spittoon, a jury of his fellow- 
citizens mulcted Mitchell in the sum of $1,000. 
He thought the amount excessive, but the 
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court did not aasist him in getting a redaction. 
Akrnny. MiteheUy 63 111. 663. 

Kitting, too, is a very ezpeneive way of 
touching the countenance of an unwilling fiiir 
one. A conductor on the Chicago k North 
Western Railway, saluted on the cheeks, Miss 
Cracker, a passenger on his train. The conse- 
qaences were — not matrimony, but — a fine of 
$25 for an assault, the dismissal of the gay 
Lothario by the company, and a verdict of 
$1,000 against the company, at the suit of Miss C. 
The court did not consider the verdict excessive, 
as it is a carrier's duty to protect his passengers 
against all the world. Cracker v. C. f N, W. 
Ry^ 36 Wis. 657. 

Some twenty years ago, in England, a little 
boy—aged five years, and named Cox — while 
playing on the highway, was, like the youngster 
before mentioned, kicked in the face by a horse 
that was there depasturing ; he was badly hurt. 
The jury awarded him £20 for damages to his 
risage, but the court would not let him keep it, 
as they &iled to see that the owner of the 
hone had been guilty of any negligence in 
allowing his equine to be at large. Cox v. 
Bvhridge, 13 C. B. (N. S.) 430. 

In &ct a man's head is at least, judging from 
the view taken of it by some jurors, a very 
precious part of ihe body, and indeed everything 
connected with it becomes valuable. An indi- 
Tidoal once had to pay £500 for the slight 
anraaement of knocking off another man's hat. 
He asked in vain for a new trial— t. e., of his 
case. 5 Taunt. 443. 

Now to leave the head and come to the trunk 
and its more humble members. Many years 
ago, Mrs. Sliiabeth Dudley was riding on the 
oQtside of a coach in England. The coachee, 
before driving under an archway into the stable 
Tud of an inn, asked his passengers to alight; 
Mrs. D. was dainty and unwilling to soil her 
boots, and so preferred being driven into the 
Tud. The coach was eight feet nine inches 
high, and the arch nine feet nine inches. The 
consequence was that Mrs. Dudley was severely 
and permanently injured about the shoulders 
«^ Mb (the Divine Sarah might have escaped). 
An action for damages, and £100 verdict the 
nsQlt Dudleff v. Smilh, 1 Camp. 167. 

One Qrieve was standing on a wharf, at 
Brockville, as the steamer Niagara was leaving 
to plough her way along the St. Lawrence. 



The boat's fender caught in the wharf, broke, 
and hit G. on the shoulder and so hurt him that 
he lost the use of his arm. He recovered a ver- 
dict for £387.10« ; but the court thought he had 
been guilty of contributory negligence and so 
allowed him to continue to grieve, and ordered 
a new trial, on payment ot costs. Grieve v. OrU, 
St, Co., 4 C. P. 387. 

An injury to the verte^a of the spine of a 
lady, married, had to be paid for by £600. Mr. 
and Mrs. Foy were travelling by rail ; at the 
station where they stopped there was not room 
for all the cars to draw up to the platform, and 
some of the passengers, the Foys among the 
rest, were asked to get out upon the line. Mrs. 
F.. with the aid of Mr. F., jumped from the top 
step of the car to the ground, a distance of three 
feet, and came down very heavily, jarring her 
vertebrs and injuring her spine. An English 
jury gave her the sum mentioned, and the 
judges declined to interfere. Foy v. L. B. |* 8. 
C. Ry.j 18 C. B. (N. S.) 226. 

In lA isconsin, $2,750 was given for the frac- 
ture of one of the spinal vertebne and the dislo- 
cation of the hip-joint ; and the court did not 
consider the sum exorbitant. Hoi/^e v. FuUonj 
34 Wis-. 408. Nor did the court in Illinois 
think $7,600 too much for a healthy young 
woman who, through a defect in a sidewalk, fell 
and fractured her lower vertebrsB, so that par- 
alysis ensued. Chicago v. Hen^ 87 111. 641. 

Mrs. Toms and her son and heir were driving 
in a buggy over a bridge on which some new 
plants had been placed. The nag shied at these , 
and backed up against the railing whicn broke j 
the hind wheels went over the bank,and the occu- 
pants of the buggy were thrown into the water 
below. Mrs. Toms' spine was injured, and even 
when before the jury she had not recovered her 
strength. The first victory was $760 for herself 
and $60 for her husband, for his consequential 
damages. Unfortunately she had insisted 
upon swearing at the trial, and the court 
considered that so improper that they set the 
verdict aside. Toms v. Wkitby, 32 U. C. R. 24. 
Another trial was had, and the jury magnanim- 
ously gave $2,500 to the suffering lady and $250 
for Mr. Toms. Again the court interfered, 
thinking the damages very large, and ordered 
a third trial unless the Tomses would consent 
to take $1,260 between them ; this they wisely 
agreed to do (36 U. C. R. 195), and the Court of 
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Appeal, to which the defendants went, would 
not take that sum away from them. 37 U. C. 
R. 100. 

A school teacher was allowed to keep $8,958 
given for a permanent injury to her spine. III. 
a R, V. Park9, 88 111. 373. 

Armij both male and female have been valued. 
The case just about to be cited must not be 
taken as a ground for arguing that a lady's arm 
is worth more than a similar lateral appendage 
owned by a gentleman. A Miss or Mrs. Sweely 
(we are not sure which, but judging from her 
influence on the jurors, we fancy she must have 
been married) was walking in the town of Ot- 
tawa and was severely injured through a defect 
in the sidewalk. Her arm was hurt so that the 
muscles gradually wasted away until she com- 
pletely lost its use, and the wearing away was 
accompanied by constant pain. She 8ue<| the 
town, and the jury rendered a verdict in her 
&vor of $3,200, and this the court considered 
not excessive. OUawa v. Sweely^ 65 111. 434. 

Another woman, through a railway accident, 
lost one arm and the use of the other, and was 
withal so bruised, battered, blackened and in- 
jured, that she was in constant pain, and su£fered 
from impaired health and memory ; she sued 
the company for damages. The juTy at first 
took a moderate view and gave her $10,000 ; 
the company cried << Pshaw I that's too much,'* 
and the court, thinking it exorbitant, directed a 
new trial. The second jury awarded $18,000 ; 
the company and the court thought as before, 
and a third trial was ordered. The jury took 
the bit in their mouths and assessed the injuries 
of the damaged lady at $22,500. The company 
more dissatisfied than ever, again appealed to 
the court, but the judges (doubtless impressed 
with the more than sybil line character of the 
proceedings) declined to interfere, and allowed 
the sufToring — but persistent — woman to keep 
the money. Shaw v. Boston ^ W. Ry., 8 Gray, 45. 

Mr. Drysdale was (perhaps is) a clergyman, 
enjoying a salarjrof $1,400 ; while travelling on 
a half-fiure ticket (one of the numerous little 
perquisities of the cloth) he tried to shut a 
window in the car, and his arm was broken by 
the standard of a lumber car standing upon a 
side track. He was detained from his duties 
lor eight weeks (whether either he or his people 
lost anything by thie does not appear), and 
suffered great pain from time to time for eight 



months (perchance his flock suffered dmilArly 
on Sundays, only longer). He sued the nulway 
company and recovered a verdict for $3,000. 
The company considered, and we think rightly, 
that this was too lai^e a sum to be compelled to 
pay for breaking a part of a par8on,and applied to 
the court to set aside the verdict. The court, 
however, deemed the figure not so exorbitant 
as to justify a reversal. This was in Georgia 
where ministers may be scarce ; nearer home, 
we fiincy, they are not so highly prized. 
Western^ etc, Ry. v. DrysdaUf 51 Ga. 646. 

Query — Do ladies serve on juries in Georgia 
as they do in Montana (we believe) ? If so, 
and Mr. D. was unmarried, young and good 
looking, we understand the verdict. 

We are not left entirely in the dark as to the 
value ot a Canadian's arm. One Watson, in 
1864, was journeying on the Northern Railway, 
and went into the express car, where he shonld 
not have gone, but the conductor who saw him 
there did not tell him to leave. There was a 
collision, and W.'s arm, the right one, was 
broken ; no one in the passenger car was 
seriously hurt. The injured man was in the 
house four and a half weeks and attended by 
two doctors ; he suffered a good deal, kept the 
arm in a sling for some time, and then found 
it smaller than the other and scarcely fit to 
use. The jury gave $2,000. The court said 
that the company might have a new trial upon 
payment of costs as they were not quite satis- 
fied as to the extent of the plaintifi^s injurieB ; 
and to the chief justice the damages appeared 
extremely large. Walton v. JV. R. Co. 24 U. C. 
R. 98. 

Coming down still lower we find what some 
people think should be paid for a broken icrwi. 
Mrs. Jones was a nurse, and through a broken 
board in the sidewalk she stumbled and fell 
and fractured her right arm at the wrist, and 
for this the metropolis of the Prairies had to 
pay her $1,000. Chicago v. Jonet^ 66 III. 349. 

In Kansas, the court decided that $6,000 was 
an excessive amount for the railway company 
to be compelled to pay for an injury causing a 
deformity of the right hand. Union etc.f Ry. Co- 
v. Hand, 7 Kan. 380. 

Ungeri even have been valued. Fordham 
was getting into an English railway carriage. 
The door being at the side and opening out- 
ward, and having a parcel in his right hand, 
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be placed his left on the door plate to assist 
ium in entering. The guard, without any 
preTioni warning, flung to the door and 
badly crashed F's fingers. Both the Court of 
Common Pleas and the Exchequer Chamber 
tboagbt the guard had been careless and that 
Foidham had done nothing amiss, and so they 
letbim teep the damages gi^en by the jury 
•gainst the railway company, £25. Fordham 
y. L. B. i S. 0. Ry., L. R., 3 C. P. 368 ; 4 C P. 
619, Ex. Ch. A servant and apprentice of one 
Hodiell,a goldsmith, was bitten by Stallebras' 
dog, two of the fingers, the right hand and the 
right arm being badly lacerated. Hodsell sued 
for the loss of the services of his apprentice, a 
lad of seventeen, and recovered £30, one-third 
for past loss and the balance for future loss. 
HodieUr.Stallebrcuj 11 A. k E. 301. Some 
boys were coming home from school, and in 
psssing a machine which stood unguarded 
beside the road, a child of seven years induced 
another of four to place his fingers within the 
machine,* while another boy by turning a 
bandle set it in motion ; the fingers were badly 
crashed, and had to be amputated. The jury 
gave £10 damages for them, but the court con- 
sidered that the owner of the machine was not 
liable. Mangan v. AtUrton^ L. R., 1 Ex. 239. 

One Jackson was riding in the underground 
railway from Moorgate street to Westboume 
Bark, the car was full, yet at the stations others 
tried to enter, which those already within 
sought to prevent ; the door being open as the 
car was about to pass into a tunnel, the porter 
siammed it to, and jammed Jackson's thumb in 
the hinge. The jury gave him £50 to salve his 
injuries. The judges of the Court of Common 
Pleas and of Appeal said : " Let him keep the 
money ; " but when the company went before 
the House of Lords, that august assemblage 
said : " He cannot have the money, as the 
porter was not guilty of negligence." Jaekton 
y.MetrnpolUan Ry., L. R., 10 C. P. 49 ; 2 C.P.D- 
125 ; 3 App. Ca. 193. Another passenger had 
a thumb squeesed in a very similar way by the 
porter shutting the carriage door upon it ; and 
the Jury estimated his injury at £20. The 
court thought that the evidence showed that 
the passenger and not the porter had been 
i^^^&tw Richardson v. MetrcpolUan Ry,, 37 
L. J., G.P. 300. Still another thumb was ap- 
praised in a later case. A man was getting into 



a car, but before he had taken his seat the ser- 
vants of the company shut the door without 
warning : the man's thumb was squeezed by the 
hinge, and in an action for damages, the jury, 
following the example set by the last, awarded 
£20 for the injury, but the court considered that 
there was no evidence of negligence on the part 
of the company's servants, and so set the verdict 
aside. Maddox v. L. C, # D. Ry., 38 L. T. 458. 
Fortunately on our Canadian cars thumbs are 
not in such danger. 

[To be continued.] 
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COURT OP REVIEW. 

Montreal, May 31, 1881. 

JoBNSOsr, Torrance, Rainvilli, JJ. 

[From S. C, Montreal. 
Baril v. Mastirmam. 

Patent — Invention — Novelty. 

An immaterial variation (^ a machine in general 
use cannot be the euloeet <^ a patent right : 
there mutt be at least a new adaptation of a 
known prineipUf or some change which has 
eaUed/orth the inventive faculty. 

Johnson, J. This action was brought to 
recover damages from the defendant for having 
infringed a patent invention. The thing which 
was patented was a refrigerator ; and the 
defendant answered the action first by a denial ; 
and then by a special plea, averring that the in- 
vention claimed by the plaintiff had - been in 
public and general use for over fifteen years 
prior to the plaintiff's alleged right. The 
learned judge who tried the case found the 
facts for the defendant, and gave judgment in 
consequence, dismissing the plaintifTs action ; 
and the case now comes up for review on the 
whole of the proof. 

The issues are these : First, the plaintiff says 
he is the inventor of a certain useful improve- 
ment in meat refrigerators, and has got letters- 
patent for this improvement, and that the 
defendant has used his property and right thus 
acquired. The defendant answers him : " You 
(< are not the inventor you pretend to be ; you 
" have only varied, without material alteration, 
" an old machine in common use ; and whether 
« you are the inventor or not of this slight 
« variation which you claim as an improvement, 
«< I have not infringed what you claim as your 
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" right ; I haye not used what you describe, but 
« I baye used something else." 

There are two questions : Is the plaintiff the 
inyentor? Has the defendant violated his 
right 7 On the first question the evidence is 
strongly against the plaintiff. There may be 
very little difference between the two things, 
one of which is claimed by the plaintiff as his 
invention, and the other by the defendant as 
having been used already a long time before 
the patent ; but in these cases there must be 
something that calls forth the inventive faculty 
before it can be the subject of a patent right. It 
need not be an entire novelty, of course ; it 
may be a new adaptation, perhaps, of a known 
principle ; but here we see neither the one nor 
the other. We see the defendant using, for 
many years before, this alleged invention, a 
kind of refrigerator made on the principle of 
causing a double current of air, by appljring the 
laws of expansion by heat and contraction by 
cold. We see the plaintiff, years after this bad 
been in use, getting a patent for substantially 
the same thing ; the only difference between 
the two machines being that while both of 
them introduce a current of air which is cooled 
by contact with ice, one passes under the ice 
and the other over it. And we say it matters 
not whether the thing used by the defendant is 
very nearly the same, or even precisely the 
same as the plaintiff's so-called invention. He 
could not trammel the defendant's right to use 
what he h,ad always used by petitioning for a 
patent and getting it, even with this immaterial 
variation. It appears from the plaintiff's fsctum 
that there has been at least one case, and per- 
haps more, in which the plaintiff has succeeded, 
but it does not appear that the same question 
was raised. 

The judgment is confirmed in all respects. 

Longpri^ Co^ for plaintiff. 
Maemoiter f Co., for defendant. 



COURT OF REVIEW. 

MoNTRiAL, May 31, 1881. 

RaiKVULS, JSTTi, BuoHAjrAN, JJ. 

[From S. C Montreal- 
Lord et al. v. BiBXzn et al. 

Contract made by partner for benefit qf firm-- 

Action bfffirm. 



Where a mortgage on a eekooner wot gramUd to one 
partner indioiduaUy for the benefit qf thefirm^ 
and 6y Aim tran^erred to the other partner, 
and the firm had poeteeeion of the veeael^ an 
action by the firm for the freight earned by the 
veeael imu hetd to be property brought. 

BuoHAVAN, J. One Charlebois, owner of the 
schooner B'rancis, gave a mortgage thereon for 
$3,000, to James Lord, one of the plaintifiis, the 
defendant Bemier being then master of the ves- 
sel. About November 12th, 1875, James Lord 
on behalf of the plaintiffs, under this mortgage, 
took possession of the schooner, provided her 
with a new outfit for a voyage to Newfoundland, 
and found a cargo for her, and continued Bemier, 
as master at wages of $40 per month. The ves- 
sel sailed, and arrived at Newfoundland, and 
delivered her cargo, and Bemier received from 
the consignees of the freight about $680. 

Some few days afterwards, Bemier, apparently 
without Lord's knowledge, rechartered the vessel 
for a voyage to England, and put another mas^ 
ter in her, and he then received from the con- 
signors of the new cargo akxJut $1,160 on account 
of freight. With these sums (in excess of the 
money he expended) he obtained from the Union 
Bank of Newfoundland a draft on the Bank of 
Montreal for $1,400, and caused the same to be 
made payable to the order of his wife, and 
brought it home with him, and deposited it in 
the hands ot Pacquet and Potvin, the other de- 
fendants. This draft, which, as the plaintiffs 
contend, represents the freight earned by the 
vessel, of whigh as mortgagees, they had taken 
possession, is their property, and they have at- 
tached it by process of revendication. 

Two issues are raised ; the first being that the 
plaintiffs have no right of action, because the 
mortgage in question never was the property 
of the co-partnership bringing the suit. On this 
head it is established that this mortgage was 
granted by Charlebois to Lord individually, and 
by him transferred to Munn, also individually, 
both these persons being plaintifiiBand members 
of the co-partnership. Could thia transaction, 
therefore, inure to the benefit of the plaintifl^s 
firm so as to enable it to maintain a suit 7 The 
evidence goes to establish the fiust that this firm 
usually took such mortgages in the name of an 
individual co-partner, and that the money ad- 
vanced by Lord to Charlebois was part of the 
funds of the oo-partnership. 
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It was not without some hesitation I arrived 
at the conclasion that the plaintiffs could re- 
cover ander their action as hrougbt, and I did 
80 upon the principle laid down hy the text 
writerB, that if a party enters into a contract in 
bis own name for the benefit of others, either he 
may be sued, because he entered into the con- 
traciy or those persons for whom be entered into 
it may he sued, and'« eonverso the agent may sue, 
or the parties for whose benefit the contract was 
effected may sue *, bo therefore an action may be 
maintaint d by all the partners on a guarantee 
given in terms to one only, if given for the ben- 
efit ot all, or it may be maintained by that part- 
ner alone to whom it was given. Here the 
mortgage, as I have said, was given to one part- 
ner, by him transferred to another partner, and 
suit is brought by the firm, the actual owner of 
the mortgage, and under the rule of law above 
cited, the action was properly brought. 

There now remains the question as to the right 
of (he mortgagees to recover the amount of 
freight in question earned by the vessel. 

The evidence appears to be conclusive, that 
aboQtthe 12th of November, 1879, the plaintiffs, 
availing themselves of a right conferred upon 
them hy law, took possession of the schooner 
under the mortgage, and not only provided her 
with a new outfit, but also found a cargo for her, 
gSTe the defendant, Bernier, as master, an ad- 
vance of $50 on his wages, who acknowledged 
the plaintiffs as his employers, made advances 
to the crew, and provided the vessel with sup- 
plies ; and the plaintiffs, as such mortgagees in 
possession, are, by the ruling authorities in Eng- 
lish commercial law, held entitled to all the 
rights of an owner. These are the principles 
maiDtained by the judgment of the Superior 
Ckmrt, and consequently the judgment must be 
confirmed. 

Kerr J Carter ^ McOibbon for plaintiffs. 
Duhamel^ Pa^nuelo f RainvilU for defendants. 



SUPERIOR COURT, 

MoNTBBAL, May 31, 1881. 

Before Torbamoi, J. 

MORIM V. BSRQIR. 

Infrinfftment ^ patent — Provinonal order. 
ToRBAxoa^ J. The case is before the Court on 



the merits of a petition for a provisional order 
against the defendants. The action began in 
January, 1880, and claimed damages against the 
defendants for infringement of a patent, issued 
in favour of plaintiff, with a prayer for an in- 
junction against the defcndunts, prohibiting 
them from using the invention. In Februaryi 
1880, the plaintiff presented a petition praying 
for a provisional order against the defendants 
prohibiting them from using the invention dur- 
ing the suit. Issue has been joined on the 
principal demand as well as on the petition, and 
evidence at great length has been produced on 
the issue on the petition for a provisional order. 
The enqudte btgan in February, 1880, and was 
only dosed in Che month of November. The 
Older asked for is in the discretion of the Court, 
and in view of the great delays which have 
taken place in the completion of the enqu^te on 
the petition, seeing tljat the enquSte on the 
main demand may easily be disposed of, I think 
it right to order the parties to complete their 
enqudte on the principal demand before dispos- 
ing of the petition, which is, as I have said, one 
of the demands of the principal action. I give 
this order after perusal of the enqudte taken on 
the provisional petition. 

Robidoux for plaintiff. 

Beique ^ McOoun for defendant. 



SUPERIOR COURT. 

Montreal, May 9, 1881. 

Be/ore Caron, J. 

The Molsoms Bank v. Liomais, k Hon. L. T 

Druhhono, T. S. 

Incidental demand filed during contestation qf a 
eaieie-arrSt by the garnishee must be served on 
the defendant — The proper remedy a new 
writ — Monies not due at the time qf the issuing 
qf the writj can not be attached. 
Caron, J. Un href de saisie-arrSt apr^s juge- 
ment a 6te 6man6 et signifie au tiers saisi, qui 
Pa conteste sur diff^rents moyens de forme. 
Pendant que cette contestation se d^battait, la 
demanderesse produisit une demande incidente 
qui fut seulement signifiee au tiers-saisi et non 
au d^fendeur. Cette demande avait pour but 
de demander une condamnation contre le tiers- 
saisi, pour des argens devenus dfis et ^chus pour 
du loyer, depuis PSmanation du bref de saisie- 
andt. Cette demande incidente a 6t6 contest^e 
par le tiers-Baisi. 
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Je Bois d'opinion qae la demande incidente 
aurait di!l dire Bigmfl6e au d^fendeur, car, il est 
en r6alit6 la partie adverse de 1 • demande inci- 
dente, ce sont ses argents qui sont saisis, et 11 a 
plus d'int^rfit que le tiers-saisi k les conserver. 
Je ne crois pas qu'une demande semblable 
puisse 6tre fiute sur un bref de saisie-arr^t, qui 
n'est qu'un bref ex6cutoire d'un jugement, les 
articles 18 et 147 du C.P.C. ne peuvent s'appli- 
quer k la cause actuelle, et il me semble que le 
moyen qu'aurait dt adopter la demanderesse, 
est celui d*une nouvelle saisie-arr^t. 

Pour ces motife, je maintiens la contestation 
et renvoie la demande incidente avec dfipens. 
Je n'ai aucune hesitation k declarer incidem- 
ment, que lorsqu'une dette n'existe pas, lors de 
rtoanation ou de la signification d*un bref de 
saisie-arrdt, et qu'elle ne vient k exister que 
post^rieurement, qu'alors elle ne pent pas 6tre 
arrfitfee en vertu de ce bref qui ne vaut pas, il 
faut une nouvelle saisie, et je concours pleine- 
ment dans le jugement de la Cour de Revision, 
rendu dans cette cause entre les mdmes par- 
ties, moins le tiers-saisi, qui ^tait la SociSt^ de 
Construction Mutuelle des Artisans, et rapports 
au Legal News vol. Ill, (1880) p. 116. 

Barnard j* Beauehampj for plaintiff. 

Fieh£ I" Mofatj for garnishee. 



SUPERIOR COURT, 

MoNTRiAL, May 31, 1881. 
B^ore Papiniau, J. 
Thi St. Ann's Mutual Building Sooubty v. 
Rbv. Jamxb Brown. 

Corporation — Aequitition of ImmovableM — 
Demurrer. 

PiR Curiam. La demanderesse poursuit le 
d^fendeur pour une partie du prix d'une vente 
qu'elle a consentie au d^fendeur le 5 de mai 
1877, et divers versements k faire au lieu d'in- 
t^rdt) et aussi pour partie du montant d'une obli- 
gation de $1,000 qu'il a emprunt^es de la de- 
manderesse subs6quemment. Elle Ini donne 
credit du prix du loyer d'une propriety qu'elle a 
lou6e du d^fendeur. 

Le plaidoyer du d^fendeur se reduit k pr6- 
tendre que la demanderesse a achet^ d'un nom- 
mk Cox la propriety qu'elle a plus tard revendue 
au d^fendeur. Que la demanderesse 6tant une 
main morte, n'avait pas le droit d'acqu6rir des 
immeubles sans une autorisation sp^ciale du 
Bouverain ou du parlement, sous I'operation 
de Part. 366 du code civil. Que cette disposi- 
tion du code n'est qu'une reproduction d'une 
partie ^e I'Mit de 1743, qui par une autre dis- 
position frappait de nullity les acquisitions 
d'immeubles, ainsi faites sans I'autorisation du 
souverain. Que la vente k la demanderesse 
6tant nulle, celle de la demanderesse au d6fen- 
denr 6tait 6galement nulle, et qu'elle ne doit 



rien du prix. Que le montant dii sur Pobliga- 
tion 6tant compens^ par le loyer d^ au d^fen- 
deur, il revient qnelque chose k ce dernier quMl 
se reserve le droit de r6clamer par la suite. 

II conclut k ce qu'il soit d6clar6 que la vente 
par Cox, k la demanderesse le 3 d'avril 1876, 
^tait nulle, et n'a jamais transt^r^ la propri6te k 
la demanderesse, et kce que Taction de la de- 
manderesse soit renvoy^e avec d^pens. 

La demanderesse a fait une r^ponse en droit 
qui pent se r^uire aux moyens suivants: 

1 . Le d^fendeur ne £Edt voir aucun int^r^t k se 
plaindre de la nullity de la vente de Cox k 
la demanderesse, qui est ree inter alios acta. 

2. II n'est pas vrai en loi que la demanderesse 
n'ait pas le droit de faire cette acquisition quand 
elle I'a faite. 3. II ne pretend pas avoir Ue 
6vinc6 ni mdme trouble. 

La demanderesse a r^pondu sp^cialement que 
lors de I'acquisition qu'elle a finite de la pro- 
priety de Cox, elle Tavait acquise de lui pour 
des avances qu'elle avait faites k ce dernier, qui 
etait un de ses membres, et qu'elle lui tsn avait 
consenti de suite un bail, avec la convention 
qu'il pourrait redevenir proprietaire en rem- 
boursant k la demanderesse les avances qu'elle 
lui avait faites. Que ce n'6tait qu'un mode 
permis par Ja loi d'assurer le recouvrement des 
avances faites par la sociSte k ses membres, et 
que Cox n'ayant pas rempU ses obligations, 
avait perdu ses droits sur la propriSte qu'il avait 
cM6e k la demanderesse. 

Les r6pliques sont g^n^rales. 

Par I'art. 366 les gens de main morte et corps 
incorpor^es ne sont pas absolument et dans tons 
les cas incapables d'acquSrir des biens im- 
meubles ou reputes tels, sans I'autorite du sou- 
verain. Cet article fait voir qu'il y a certaines 
fins pour lesquelles les corps incorpor^ peuvent 
acqu^rir des immeubles, puisqu'il contient Tex. 
pression d'une exception. 

II n'y a done pas nullity absolue ct generate 
de toutesles acquisitions faites par des corps in- 
corporees, et ces nuUites n'^tant pas pour tous 
les cas, ceux qui les pr^tendent doivent faire 
voir que dans le cas particulier dont ils se 
plugnent, la nullity existe. 

Le d6fendeur ne le fait pas voir. II ne se 
pretend pas 6vinc6 ri mdme trouble. II ne fait 
pas voir que dans le cas particulier de I'acquisi- 
tion par la demanderesse de la propri^t^ de 
Cox, la demanderesse n'avait pas le droit d'ac- 
qu6rir. II aurait dt faire connattre la cause de 
nullit6 afin que la cour ptt prononcer en con- 
naissance de cause. D'ailleurs Coz n'est pas 
en cause et il pourrait y avoir impmdence ^ 
declarer nulle une vente faite par lui sans Pen- 
tencire. 

La r^ponse en droit est maintenue. Lea de- 
fenses du d^fendeur sont renvoy6es, et j«gement 
est rendu en faveur de la demanderesse suivant 
les conclusions de sa demande. 

Doutre ^ Joteph, for plaintiffs. 
Qirouard ^ Wurtele^ for defendant. 
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TBE LAW OF LIBEL. 

Mr. Iryine's Bill, already adverted to, has 
been thrown out on a close division. In con- 
sequence of some change of system at Quebec, 
the press are no longer supplied with copies of 
bills, and of votes and proceedings, and the 
ordinary darkness which reigns over legislative 
business in this Province, has become more 
profound. We have not, therefore, had an 
opportunity of seeing the clauses of the bill, 
bat the objection to it appears to have been the 
supposed encouragement it would afiford to the 
publication of reckless statements, and wilful 
and malicious slanders. The majority of the 
House conceived that it would do more harm 
than good, and the bill was shelved accordingly. 
We do not clearly see why there should be any 
difficulty on the subject. We presume that 
the press would be satisfied if our law were 
placed on the same footing as in the United 
States. What the law is there we find con- 
cisely stated in a recent article in the Albany 
Low JoufTud : — *^ The truth may be given 
in evidence; and if it shall appear that the 
publication was with good motives and for 
justifiable ends, the jury may acquit in a 
criminal case, and the damages may be miti- 
gated in a civil case." Probably, our law as to 
civil cases (which alone were in question in 
Mr. Irvine's bill) is not far different, but it 
would be well to leave no ambiguity about it. 



NOTICE OF JVDQMENT8, 

A conespondent directs attention to what he 
considers a detideraium in the Superior Court. 
He is desirous that judgment should not be 
rendered in the absence of counsel, and he 
bases this petition upon the fact that errors 
uising from oversights or misapprehensions, 
which might be rectified on the spot, become 
irrevocable if counsel are not present. The 
Court of Appeal, of late, has adopted a system 
of notifying counsel by post-card of the date 
of final judgment. The expense is very small 
for the great boon thus conferred on the pro- 
fession. In old times, we have frequently 



known lawyers to wait in Court a whole day, 
for a judgment which came not. As proceedings 
in the Superior Court yield a revenue to the 
Oovernment, the Prothonotary might, perhaps, 
be authorized to incur this small expense, not 
exceeding 2 cents for each cause disposed of. 



JUDICIAL APPOINTMENTS IN 
ENGLAND. 

It has been remarked that the last three 
appointments to the English bench have been 
non-political. Mr. Justice Cave and Mr. Justice 
Kay (the latter appointed to fill the vacancy in 
the Chancery Division, caused by the resigna- 
tion of Vice-chancellor Malins) were not in 
politics at all. Mr. Justice Mathew was a can- 
didate for an Iribh borough, but was not a party 
man. That these gentlemen, says the Law 
Times, should, under the circumstances, have 
been raised to the bench must be a mortification 
to members of the bar, who have spent many 
thousands in contests and petitions, and whose 
prospects of promotion are at present very 
slight. 

NOTES OF GASES. 

SUPERIOR COURT. 

Montreal, May 28, 1881. 

Brfore Maokat, J. 

Sharplet v. Doutbk et vir, and O'Dowd, T. S. 

EumpUont from teiMure — E<Ul Dreu. 

A ball drea is not exempt Jrom teuure at *^ ordinary 
and neetaaary wearing apparelf^ under CCP, 
656. 

Per Curiam. T^e plaintiff, having a judg- 
ment against the defendant, has attached or 
seized in the possession of the garnishee a ball 
dress, the property of the debtor. 

The seiaure is opposed for various reasons, 
some of form, but principally because (says 
defendant) a ball dress is exempt from seizure. 
The plaintiff denies this. 

The objections of form have nothing in them, 
the defendant's first plea being to the merits, 
and so a waiver of form matter. 

For the determination of the chief question, 
we must of course keep to our own law. It 
does not declare free £rom seizure under execu- 
tion the clothes belonging to the debtor (as does 
the Louisiana code,) nor does it make liable to 
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seizure all the clothes except the habit dant U 
saiti eit vStu et eouoert (as does the law of France.) 
Our law does not declare to be free Arom seizure 
the apparel and clothing of the tatn, largely ; it 
allows that some may be seized ; it has in yiew 
that the iairi ma^ have clothingi or vitemeruj 
seizable ] these are the vStemem not necessary, 
or not ordinary ; it frees from seizure only a 
certain quality of clothing, to wit^ the ordinary 
and necessary ; the other must go to satisfy the 
MtWj creditors, who, after all, have rights. 

In the present case an ezpensire ball dress 
belonging to the debtor has been seized in the 
possession of a dressmaker ; question is as to 
whether such an article is free from liability to 
pay the claims of creditors. Unless when seized 
it be necessary and ordinary wearing apparel of 
the debtor it is not, and vice versa. The word 
necessary is commonly defined to mean " need- 
ful,'' « indispensably requisite," and the word 
ordinary to mean " plain" not handsome, "^ cus- 
tomary," « of common kind or rank." Is a ball 
dress both necessary and ordinary? Is it 
necessary, for unmarried women, for all married 
women, rich or poor ? It can only be used at 
balls. We do not ordinarily see persons, married 
or unmarried, walking about wearing ball dress, 
or apparelled so. A ball dress (says the creditor 
here) is an article of luxury and extravagance, 
not ordinary, not an article of common kind, 
nor indispensably requisite ; if suitable to rich 
persons it is not to poor ones who can't pay their 
debts, kc. The ball dress seized in this case is 
of about $80 value. That is a large sum. The 
debtor says that the dress was no more than 
necessary and suitable to a person in defendant's 
class in society. 

I see from this case that the courts may here- 
after have to decide with great nicety of what 
character is clothing seized ; ordinary or not ? 
necessary or not ? All clothi ng being, certainly, 
not free, is a ball dress lying at a dressmaker's 
free 7 Would two go free and would a fancy 
ball dress go free ? Would they, if sworn to be 
« no more than necessary and suitable to the 
defendant," though not at all rich, but in debt? 

We see in other countries what difficulties are 
in the way of determining what is necessary 
clothing. Judges and juries are bothered with 
such questions, which are best and most prompt- 
ly settled by juries, supreme judges of matters 
of fitct Smith on Contracts and the cases on 



this subject, referred to therein, are bewildering. 
Passing as a jury might upon the question, I 
find, for the plaintiffs, that the ball dress here, 
when seized, was not necessary for defendant and 
was not ordinary wearing apparel to be freed 
from seizure ; so the Maiiie arrH is maintained, 
and the defendant's pleas overruled, with coats 
against defendant. 

M<mk # Buiier for plaintiffs. 

Lainau ^ Ltbeitf for defendant. 



SUPBBIOB COURT. 

Montreal, May 28, 1881. 

B^oft Maokat, J. 

, Gbuhi et aL v. Wileins, and Liwis et a1., 

intervening. 

Bunnesi carried on in name qf agent — Private 

agreement. 

A hutineee was carried on by a firm, in the name qf 
an agent, with whom they had a private <igree- 
ment, Meld, that the prineipale might intervene 
and claim goode eeixed by a creditor <ff their 
ageta for a debt antecedent to the agreement, 
where it appeared that the seizing creditor had 
not been ir^ured in any way by the eecret 
arrangement. 

Per Curiam. Greene et al. have attached a 
quantity of goods in the Custom House, towartis 
satisfEu^tion of a judgment claim against Wilkins 
of over $500. Wilkins has been canying on 
business here as J. H. Wilkins k Co. 

The intervening parties claim all that has 
been seized as their property, and say that any 
possession of tbem that Wilkins, nominally, 
had was that of a mere agent of them, Lewis 
&Co. 

For title they show a private writing, a soim 
eeingpriv^ of June, 1880, whereby it was ag^reed 
that W. F. Lewis & Co., should establiah a 
store under the name of J. H. Wilkins k Co., to 
be managed by Wilkins as their agent; that 
Lewis k Co. were to supply him with all goods 
required, and charge the stor<3 with all goods 
imported and with a commission of five per 
cent for buying ; that defendant was to cany 
on as J. H. Wilkins k Co., for the benedt of 
Lewis k Co., and that defendant was not to 
make purchases. Lewis k Co. say that they did 
establish the store, put defendant into it as their 
agent, supplied all that was used or imported, 
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or proposed for the businesB, the goods seized 
being of them ; that the defendant is still carry- 
ing on for the firm of Lewis & Co. ; that the 
goods seized were purchased for the business 
by the interrening parties ; that the plalntifb' 
debt claim was incurred long previous to the 
agreement^ and was unconnected with the bu> 
fflnesB carried on under the name of J. H. 
Wilkins in Co., Ac. 

The intervention is contested by Greene, 
who says that the defendant was the real J. H. 
Wilkins & Co^ for his own benefit ; that the 
agreement if made when and as alleged (which 
i< denied), was a fraud against plaintiff; that 
the goods possessed by defendant, and those 
seized among them, were and are the defen- 
dant's, really sold to him by the intervening 
party; that some of the goods seized were 
bought by defendant himself in Great Britain, 
and entered by defendant alone at the Customs • 
that others of the goods were sold to defendant 
at a profit by the intervening parties, who 
parted with the possession of them to Wilkins ; 
that J. H. Wilkins & Co.'s partnership was ne- 
ver registered; that the intervening parties 
have allowed Wilkins to get credit by appear- 
ing to be possessed of large stocks of goods and 
chattels, &c. 

By the enquite before me, a strange state of 
things is shown to have existed ; a strange firm 
was that of J. H. Wilkins k Co. ; an unusual 
agreement was that private one of June. 8<mt 
itaig prini writings are suspicious ; third per- 
flons particularly are allowed to suspect them^ 
Wilkins had, under Lewis' arrangements with 
him, great ftcilities for « taking in** people, had 
he used them, which, luckily, he did not. He 
had large appearance, though worth nothing. 
The interests of commerce and of commercial 
straight dealing men are not advanced by such 
secret agreements as this one of June. But the 
intervening parties have actually proved all, it 
may be said, of their allegations, and so may 
prevail against the contestant ; for he has not 
been cheated, has not given goods or credit to 
Wilkins since that agreement referred to, and 
has not been damnified by it. His judgment 
has been obtained since it, and for causes which 
accrued long before. Upon the whole, the 
Court maintains the intervention and grants 
main le^ii of the seizure to Lewis k Co., not- 
withttMMting the contestation, which is dis- 



missed, but without costs, as the plaintiff had 
right to the amplest information. 

Bavuayf for plaintiff. 

Abboltj Taitf Wotherapoon j* Abbott^ for inter- 
vening parties. 



SUPERIOR COURT. 

MoKTRBAL, May 14, 1881. 

Brfore ToBRAMOB, J. 

DuQuiTTB V. Pattinauob ot al. 
BaU under 0. C. P, S2B^Liabattif qf aurelies. 

Suretist under C. C. P. 828, are liable abeoluteh/f 
without an order previously obtained requiring 
the d^endant to surrender hitnaelf into the 
hands qf the Sheriff. 

This was an action on a bail bond given 
under C. C. P. 828, in an action in a case of 
Meloehe v. Pattenaude, in which judgment was 
rendered on the 26th May, 1880. In the present 
action the sureties were sued on the bond. 

They pleaded to the action : lo That the 
plaintiff was without interest in the case and 
was insolvent ; 2o The general issue ; 3o That 
if the sureties were liable, they were only liable 
as they would have been under C.CP. 824, 825 ; 
that Dame Rose Delima Meloehe has not 
yet obtained any order of the Court, requiring 
Olivier Pattenaude to deliver himself into the 
hands of the Sheriff; that such order has 
never been served upon Olivier Pattenaude or 
upon defendants ; that said Olivier Patte- 
naude, during the pendency of the suit of 
Meloehe v. Pattenaude, made a cession of his 
property under C. C. P. 763 and 766, and until 
this cession had been set aside by a judgment 
of the Court, the defendants could not, under 
C. C. P. 776, be liable as such sureties ; that 
this action was therefore premature. 

The CoDBT overruled the pleas of the defen- 
dants, holding that they were liable under 
C. C. P. 828, absolutely. 

De^ardins j* Lanctot for plaintiff. 

Oeoffrion, Rinfret, Dorion f Lavidette for de- 
fendants. 



PERSONAL INJURIES. 

[Gontinaed Arom i>. 181*] 

Legs have often been considered by juries 

and judges. We will submit to our readers the 

values at which these nether limbs have been 

held in England, New York, Massachusetts 
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and Canada— cases of men's legs, women's legs 
(we trast the printer will put these words in 
nonpareil type), and a baby's leg. Sharp boys 
and girls of the Lord Macaulay style can then 
readily find the probable value of their own 
legs by simple proportion. A New York court 
agreed with a jury in considering $12,000 not 
too much for Mr. Rockwell, who, through an 
injury, was confined to bed for six weeks (suf- 
fering great pain), and unable to attend to 
business for several months, and was left per- 
manently lame, after having paid from $1,200 
to $1,500 for doctor's fees and such extravag- 
ances. Rockwell V. Third Avenue Ry.^ 64 Barb. 
(N.IT.) 430. Apparently the value of lower 
limbs has gone up in the New York market, foi 
some time 8inc& it was held that even $6,000 
was not an excessive sum to give for a broken 
leg which got well (to be sure) in about eight 
months; but the defendants got a new trial, to 
enable them to persuade the jurymen that such 
was a &ncy price. Clapp v. Hudson Ry.^ 19 
Barb. 461. In Wyoming, $10,000 was con- 
sidered by the court to be an excessive com- 
pensation for a compound fracture of a leg. 
U, P. Ry. V. House, 1 Wy. Ter. 27. And even 
in Iowa, where $4,000 had been given for a 
broken leg, the court reduced the sum to 
$2,500. Lombard v. (7A., etc., Ry., 47 Iowa, 494. 

In Ontario, some twenty-five years ago, a jury 
gave one Batchelor £6,178 lit. 7c/. for the loss 
of a leg (and a few other hurts) \ « that precious 
leg of Miss Eilmanseg that was the talk of 
'Change— the Alley — ^the Bank— and with men 
of scientific rank, made as much stir as a fossil 
shank of a lizard coeval with Adam," could not 
have been much more valuable than the twelve 
jurors thought this. But the court said that it 
did not appear to them that the jury had exer- 
cised that sound and reasonable discretion, in 
awarding such heavy damages, as the law re- 
quires of them. And so a new trial was 
granted ; but only upon payment by the guilty 
party of £500 into court, which sum Batchelor 
was to be at liberty to take out, without pre- 
judice to his claim for damages ultra at another 
trial. Their Lordships were careful to say that 
they did not consider £600 sufficient to cover 
the damages sustained ; in other words, they 
deemed a leg worth more than $2,000. Batchelor 
v. B. I* B, Ry., 5 C. P. 127. In 1873, a butcher, 
earning $50 a month, fell into a culvert made 



by the Great Western Railway in the highway, 
and broke his leg in two places. In conse- 
quence, he was obliged to keep his bed for four 
months, and was hobbling about on crutches at 
the trial — six months after the accident. The 
leg was permanently shortened, and the doctor's 
bill proportionately long. The verdict was 
$2,000 ; and Richards, C. J., on an application 
for a new trial, said, " on the whole, we cannot 
Bay the damages, $2,000, are so excessive as to 
justiiy our s<?tting aside the verdict on that 
ground ; *' and the judges did not set it aside on 
any ground. Fairbanke v. G. W. R.., 35 U. C R. 
523. 

A teamster's leg is not thought much of by 
his fellow-countrymen ; one of that calling, in 
Ontario, had his leg broken, owing to his fiftUing 
off his load and his load falling on him, through 
a defect in the highway. He was confined to 
the house for some six weeks — could do nothing 
for some months — and then found himself so 
injured that he had to give up the employment 
of teaming. The jury, to mend matters, only 
gave him $300, which the court let him ^keep. 
Bradley v. Brown, 32 IT. C. R. 463. Strange to 
say, some years before the teamster's leg was 
broken, in the same part of the world, a deck 
hand was assisting in unloading a schooner at 
a wharf ; the pier was out of repair, and Johnson 
(the mariner) broke his leg. He was awarded 
£250 for his pains and damages, and the court 
refused to order a new trial. Johnson v. I^ort 
Dover, etc., 17 U. C. R. 151. In England, poor 
Armytage fared even worse than Bradley ; he 
had his thiyh broken by Haley's servant, when 
driving an omnibus. The surgeon was called 
in and gave evidence thai it was doubtful 
whether A. would not always be lame, and he 
had been paid £10 for his attendance. The 
jurors, however, gave a verdict of one fiirthing 
damages I Armytage was rather naturally dia- 
satisfied with the amount^ and asked the court 
for a new trial to try to get more ; he got the 
second chance. Dcnman, C. J., remarked : « A 
new trial on a mere difference of opinion as to 
the amount of damages may not be grantable, 
but here are no damages at ail." Amtyiage v. 
jffolcy, 4 Q. B. 917. The jurymen in this case 
must have been of the same stripe as those 
miserable wretches who, in an action, under 
Lord Campbell's act, for damages for the death 
of a husband and fiither, gave one pound to the 
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sorrowing widow and ten shillings each to two 
fiitberless little ones, as compensation. Springett 
T. BaiU, 7 B. & 8. 477. 

One Greenland was on board << The Sons of 
the Thames,'' sailing between Westminster and 
London Bridge, and he was standing on the 
deck near the bow. The « Bachelor'' collided 
with "jThe Sons " and the concussion caused 
the anchor of the latter steamer to fs^\ from its 
place, and in falling it came against Greenland's 
leg which broke beneath the blow. He sued 
the owner of the *< Bachelor," and recovered 
£200 damages. Oreetdand y. Chaplin^ 5 Ex. 243. 
Tebbutt was standing at a railway station 
waiting for his bagg >ge, and a porter in passing 
with a track laden with trunks- let a portman- 
teau &1I off and injured T.'s leg. The jury fixed 
the damages at £300,and the court would not in- 
terfere. TebbuU V. B. ^ Ex. By., L.R. 6 Q. B. 73. 

tfrs. Feetal was a Massachusetts lady and a 
spiritualist One Sunday, she went to a camp- 
meeting of her sect, at which, among other 
wonderful things, a Miss Ellis was put in a box 
with her hands tied, and when the box was 
opened, a ring that had been on her finger was 
found on the end of her nose. On her way 
home by train, Mrs. F. had her leg broken, and 
on suing the company, got $5,000 damages. 
The company objected strongly, on the ground 
that the accident happened on Sunday, and the 
Iwij had not been at divine service ; but the 
court would not interfere. Feetal v. Middlesex 
Ry., 109 Mass. 398. 

A Canadian lady in the little town of Dundas 
stepped into a hole in the board walk, fell and 
hruke her leg a little above the ankle. The 
hole was variously estimated at from sixteen to 
eighteen inches long, and from five to seven in 
width, but at the time of the accident was 
partly Mdden by the snow. The defect had 
existed for some time. The jury gave a verdict 
<'f $800 (the doctor's bill was over $100) A 
new trial was granted, as it was by no means 
clear that the plaintifi' had been guiltless of 
negligence, or that the defect was such as to 
make the corporation liable. Boyle v. Corpora- 
tion of Dtmdai, 25 C. P. 420. The next jury es- 
timated Mrs. Boyle's damages at $150, and her 
husband's (for medical attendance and such 
like) at $1 50 more. The chief justice remarked 
that these damages were moderate ; we entirely 
«giee with his lordship. 27 C. P. 129. « 



Mrs. Siner was more fortunate in obtaining 
damages from the jurors than her Canadian 
sister, although not so badly damaged. Her 
train — we mean the train in which she tra- 
velled — that is, the one that carried her, not 
the one which she carried—was too long to 
permit the car in which she was, to reach the 
platform : she stood on the front step, took 
hold of her husband's hands and jumped to the 
ground, and in doing so strained her knee. The 
jury gave her £300, but the judges were ungal- 
lant enough to say that the injury was all her 
own fault (she did not use the footboard), and 
would allow her nothing. Stiner v. (?. TT. i?., 
L. B., 3 Ex. 150; 4 Ex. 117. 

A woman in Illinois had her knee injured. 
After three years she was not quite recovered, 
although she could walk natumlly and grace- 
fully, though one leg was smaller than the 
other, yet it probably was not permanently in* 
jured ; she had not suffered much, and had lost 
no money, ffeltif $2,500 excessive. 87 111. 126. 

In Connecticut a baby two years old was run 
over by a train, and had a ley and an arm am- 
putated in consequence. The jury tried to make 
things right by a verdict of $1,800 ; how much 
for each member we cannot say. Here the 
question of imputable negligence arose ; but 
with that doctrine we are not now concerned. 
Bedfield on Bailways, Vol. II. p. 243. 

A bite on a woman's leg was valued by an 
English jury at £50. A middle-sized black 
dog of the terrier kind, about eleven o'clock 
one night, bit a Mrs. Smith, a laundress, at a 
railway station. The canine had been haunt- 
ing the depot for some hours ; at 9 p.v., it had 
torn a lady's dress, at 10:30 it had attacked a 
cat, and been kicked out by a porter, and 
shortly after it worried Mrs. Smith's calf. The 
verdict) however, was set aside, the court deem- 
ing that the company had not been guilty of 
any negligence in allowing the presence of the 
dog. Smith v. 0. K R., L. R., 2 C. P. 4. 

The court held that $1,950 was not too much 
for Crawford to pay for putting a buckshot into 
Cameron's leg and a rifle-ball through his left 
lung. 88 111. 312. 

For a sprained ankle $2,500 is excessive. 
Spicer was a mail agent on a Chicago line, and 
fearing a collision, jumped from a passenger 
train while it was in motion ; in doing so he 
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sprained his ankle, and consequently was con- 
fined to the house long enough to lose two 
weeks* salary (at the rate of $1,080 per annum). 
The court considered the jury fax too liberal. 
J^ieer v. Chicago, etc., Ry., 29 Wis. 680. A 
truck went over the ankle of a boy of fourteen, 
and throujfh the improper conduct of the sur. 
geon called in to attend it (as the plaintiflfs 
witnesses swore) the foot mortified and had to 
be amputated. The jury gaye the boy a ver- 
dict for nominal damages, and the court would 
not grant a new trial on account of the small- 
ness o/ the damages, because the judge who 
tried the case was not dissatisfied with the 
verdict. Oihh$ v. TunaUy, 1 C. B. 640. 

We do not know exactly in what part of the 
body lie hid one's " feelings." Wherever they 
are, they are not much thought of; and even a 
(< shock to the feelings'* of a wife by her hus- 
band's death cannot be considered in awarding 
damages. HashvilU^ etc., Ry. v. Stevens^ 9 Heisk. 
12. 

In the good old days of the Saxons, the hot, 
or penalty, for the smallest disfigurement of the 
&ce was three shillings ; the same for breaking 
a rib ; the breaking of a thigh was twelve shil- 
lings ; the robbing a num of his beard, twenty 
shillings ; and a front tooth was valued at six 
shillings. Taswell-Langmead, p. 41. 

And now a word or two as to what should be 
taken into account by a jury in estimating the 
amount of damages to be awarded for personal 
injurieSb The American courts have held that 
the loss of time caused by the injury is proper 
to be considered. J<mM y. Northmore, 46 Yt 
587. The age and the situation in life of the 
injured one ; the expenses incurred ; the per- 
manent effect upon the plaintiff's capacity to 
pursue his professional calling, or to support 
himself as before times ( WhaUn v. St, Louia, 
etc., Ry , 60 Mo. 323 ; Indianapolu, ete.t v. Om- 
ton, 68 Ind. 224), are also essential factors. 
Bodily pain, too, is to be considered and com- 
pensated for ; and so much of mental suffering 
as may be indivisibly connected with it, but 
mental anguish and agony cannot be measured 
by money — the courts consider— and there is 
no established rule authoritatively commanding 
such a futile effort. Johnson v. WilU, 6 Nev. 
264. It is difficult to measure even excessive 
pain against money. Campbell v. Portland Sugar 
Company, 62 Me. 652 ; Bedfield on Railways, 



Vol. II. p. 286. In fact, they say that one 
should get compensated ibr all injuries tluitare 
the legal, direct and necessary results of the 
accident. CuriU ▼. Rochester i S. Ry^ 20 Barb. 
282. Loss of anticipated profits finom real 
estate on land was held a proper subiect for 
compensation to a land speculator. Penn. Ry, 
Y. Dole, 70 Penn. 8t 47. Disfigurement was 
also held a proper point to be considered. Tke 
Oriflamme, 3 Sawyer, 397. 

The late case of Phillips v. The SoiUk Western 
Railway Company fully enunciates what, in the 
estimation of the English judges, are to be con- 
sidered in fixing the amount of damages. 
Cockburn, C. J., on a motion for a new trial for 
insufficiency of damages, said that the heads ot 
damages were the bodily injury sustained ; the 
pain undergone ; the effect on the health of the 
sufferer, according to its degree and its probable 
duration as likely to be temporary or perma- 
nent; the expenses incidental to attempts to 
effect a cure; the pecuniary loss sustained 
through inability to attend to a profession or 
business; as to which, again, the injury may 
be of a temporary character, or may be such as 
to incapacitate the party for the remainder of 
his life. L. R., 4 Q. B. D. 407. 

In the Common Pleas Division on a motion, 
after a second trial, to set aside the yerdict for 
excessive damages. Grove, J., said, « The plain- 
tiff is entitled to receive at the hands of the 
Jury, compensation for the pain and bodily 
suffering which he has undergone for the ex- 
pense he has been put to for medical and other 
necessary attendance, and for such pecuniary 
loss as the jury (having regard to his ability and 
means of earning money by his profession at 
the time) may think him reasonably entitled to." 
" Damages are awarded as a compensation for 
the injury and loss sustained ; they are not to 
be given from motives of charity and com- 
passion.'* Lopes, J., was of the same opinion. 
And in the Court of Appeal, Bramwell, L. J., 
said that he was, in common with other judges, 
accustomed to direct juries as follows : « Ton 
must giye the plaintiff a compensation for his 
pecuniary loss, you must give him compensation 
for his pain and bodily sufiiering ; of course, it 
is almost impossible to give an injured man 
what can be strictly called a compensation; but 
you must take a reasonable view of the casey 
and must consider under all the oiicmnttuices 
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what is a fidr amount to be awarded to him.'' 
Cotton, L. J., remarked that a plaintiff is not to 
xeceive an annnitjr for the rest of his life calcu- 
lated on the amount of his income ; but that 
after taking into account the chances affecting 
the income, the jury are to say what, in their 
opinion, is a fidr compensation for the disability, 
whether permanent or temporary, under which 
a plaintiff comes of practising his profession 
and earning the income which he preyiously 
enjoyed.'' L. B., 5 C. P. D. 280. In this case 
Phillips^ who was a phjrsician of middle age and 
robust health, making £5000 a year, was so 
injured Ibr sixteen months, the time between 
the accident and the trial, he was totally in- 
capable of attending to business ; his health was 
iireparably injured to such a degree as to render 
life a burden and a source of utmost misery : 
he had undergone a great amount of pain and 
suffering^, and the probability was that he would 
nerer recover. Tet, the first jury only gave him 
£7,000. This verdict was set aside as inade- 
quate. The second jury awarded £16,000, and 
the court refused to consider it excessive. In 
&ct, Bramwell, L. J., said that the only mis- 
giving he had was whether the jury ought not 
to have given more. L. B., 6 C. P. D., p. 287. 



RSCBNT DECISIONS AT QUEBEC. 

C7oite.-»LorBque Favocat de Tune des parties 
demande, par sa dSclaxation ou par les plai. 
doyers, distraction de d^pens, cette distraction 
suit, qf countj le jugement rendu en &veur de 
sa partie pour les frais, quand mdme le projet 
du jugement, d61ivr6 au protonotaire, n'en 
feiait pas mention. 

2. Dans ce cas, une entree en marge du r6- 
gisls-e des jugements, iiute subs6quemment k 
I'enregistrement du dit jugement, pour y insurer 
la distraction de frais omise, ne sera pas consi- 
der6e comme une alteration du jugement. 

3. Une demande pour distraction de irais 
contenue dans les pieces de procklure, devant 
la Cour Inf^rieure, donne droit k la distraction 
des firais de revision, sans demande sp6ciale k cet 
tSet-^Morency v. Foumier^ (C. B.), 7 Q.L.B. 9. 

Action en rHnUgronde. — ^The defendant, with- 
out the plaintiff's permission, took possession of 
a sugary which the plaintiff had worked as 
proprietor for 17 years next preceding, and per- 
sisted in holding the same against the plaintiff's 



will. HeU that this constituted violence in 
the eye of the law, sufficient to support an 
action en tiinUgrande, 

The sugary in question was situated on a lot 
of land whereof the plaintiff was proprietor 
of the south half and the defendant, of the 
north hall, there being no boundary line be- 
tween the two half lots. Hdd^ that the plain- 
tiff having peaceably eqjoyed his property 
for 17 years, was under no obligation to bring 
an action en bamage. — Oerbeau v. Blait, (C. B.), 
7 Q. L. B. 13. 

Munieipal vcter — Damages, — ^Le fait de priver 
ill6galement une personne de Texercice de son 
droit d'61ecteur municipal donne lieu k un 
recours en dommages int^rdts. 2. L'officier 
public dont la conduite revile mauvaise foi 
dans rex6cution des devoirs de sa charge n'a 
pas droit k un mois d'avis avant Tinstitution 
de Taction en dommages.— j9tfiiateA«s v. Hamond 
(C. C), 7 Q. L. B. 26. 

IMlaiatemeni, -* Although the dSiaiuement 
leaves the dilaietant the right to resume the 
property at any time before the sale, on pajring 
the plaintiff suing, and also the right to receive 
any surplus that the land may produce after 
payment of the legal claims, yet the dSkMeatU, 
during the curatorship, has no control or ad- 
ministrative power in relation to the real estate 
so dilaini. 

The defendant dSlaummt cannot be considered 
a Kgiiime eofUradieUur in any proceeding to 
bring the property to sale, and a creditor hav- 
ing a judgment against the dHaiuant ought to 
cause it to be declared executory against the 
curator before causing the real estate d^laiui to 
be seised.— Cotfturtf v. I^oumier (C. B.), 7 Q. L. B. 
27. f 

Common Carrier. — Le propri6taire d'une ligne 
de transport, par bateaux k vapeur, n'est pas res- 
ponsable des accidents qui peuvent arriver par 
suite du mauvais 6tat du quai dont il fidt usage 
pour sa ligne, lorsque ce quai est public. 

2. Sa responsabilit6 comme common carrier 
cesse, dans tons les cas, du moment que le con- 
signataire a 6t6 mis en possession des effets k 
lui oonsign6s, au lieu de destination. — Ledere 
V. Oahertff, (C. C.) 7 Q. L. B. 30. 

Aeceuion — Workmanshqt. — The owner of 
standing trees which have been cut down and 
converted into coid-wood by a person in good 
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fiuth, cannot revendicate the cord-wood, if the 
value of the work bestowed in making it greatly 
exceeds the value of the trees ; and he can only 
claim the valne of the trees when standing, if, 
moreover, he has suffered no damage beyond 
that value— ^o^ v. Botdd, (8. C.) 7 Q. L. R. 31. 

Proeeedingt inform^ pauperu. — Les officiers de 
justice n'ont pas d'action pour lenrs services 
centre les parties poursui^ant on defendant in 
formA pauperU^ qui ont succombS, mais ils ont 
droit k leurs d^bours^s, et le montant qu'accorde 
le tarif pour transport est un d6bours6 dont 
ils peuvent poursuivre le recouvrement. — Dion 
V. Tauaaaini (C. C), 7 Q. L. R. 64. 

Tutor — Witness, — Le tuteur plaidant en nom 
qualifi^ pour son pupille est ttoioin competent 
pour ce dernier, et sa cr6dibilit6 pent seule dtre 
affect^e par sa position dans Pinstance. — 
Tlwmp$(m et al. v. PeUetier^ (S. C), 7 Q. L. R. 59. 



RECENT ENGLISH DECISIONS, 

Slander — Prioilegej~-To an action for slander 
the defendant stated in defence that the words 
were spoken upon- his examination on oath 
before a select cojnmittee of the House of 
Commons, which had been appointed by the 
House to inquire and report upon certain cir- 
cumstances connected with the plaintiff, power 
being given to the committee to send for per- 
sons, papers and records. HeU on demurrer, 
that this was a good answer to the action. — 
Seaman v. Netherelift, L. R., 2 C. P. Div. 53 ; 
Dawkins v. Lord Rokeby^ L. B., 7 H. L. 744. Q. 
B. Div., Feb. 25, 1881. Ooffen v. Donnelly, 
Opinions by Field and Manisty, JJ., 44 L. T. 
Rep. (N. 8.) 141. 

International Law — Jurisdiction over Foreign 
Sovereign, — ^A foreign Sovereign or State is ex- 
empted by international law, founded upon the 
comity of nations, from the Jurisdiction of 
the tribunals of this country, and therefore 
an action is not maintainable in our courts 
against a foreign sovereign or state. The only 
exceptions to this rule are ; 1. Where a foreign 
sovereign or State has waived the privilege he 
possesses, and has come into the municipal 
courts of this country to obtain relief, in which 
case the defendant may assert any claim he has 
by way of cross^action or counterclaim to the 
original action, in order that justice may be 
done. 2. Where there are moneys in the hands 



of third parties within the jurisdiction of the 
English courts, to which a claim is set up by a 
foreign sovereign, notice of an action against 
the third parties in relation to those moneys 
may be g^ven to the foreign sovereign, that he 
may have an opportunity of putting forward his 
claim. Ct of App., Nov. 17, 1880. Strousberg 
V. Republic of Costa Rica, Opinion by Jessel, 
M. R., James k Lush L. JJ. 44 L. T. Rep. (NJS.) 
199. 



GENERAL NOTES, 



Lord Jiutioe James died Jane 7, aged 74 years. 

Chuf JuSTicis OP Enolaxd.— The foUowiiw is a 
list of Lords Chief Jostices of the Kinic's and Qaeen's 
Bench since 1756 : Lord Mansfield, from 1756 to 1788, 
32 years ; Lord Eenyon, from 1788 to 1802, 14 years ; 
Lord EUenboroogh, from 1802 to 1818, 16 years ; Lord 
Tenterden, from 1818 to 1832, 14 years ; Lord Denman, 
from 1832 to 1851, 19 years, and the Right Hon. Sir 
Alexander Gockbum, Bart. G. C. B., reoently de- 
oeaaed, from 1859 to 1880, 21 yean. 

The Qeneral Conncil of the Bar of the Provinee of 
Qnebec met in Montreal on the 14th nit- All the 
members were present :— W. W. Robertson, Baton- 
nier of the Montreal seotion; the Hon. J. 0. Malhiot* 
Batonnier of the Three Rivers section ; Joseph G. 
Boss^ Batonnier of the Quebec seotion; William 
White, Batonnier of the SL Francis seetion ; and C 
T. Snsor, of Qaebeo, the Seoretaiy-Treasarer. W. W. 
Robertson, Bsq-, was elected Batonnier-General of 
the Province for the ensuing yeary and C. T. Siuor, 
Esq., was re-elected Secretary-Treasurer. The bUl 
now before the Legislature to amend the charter of 
the coipoiution was the chief suhjeot of diseuenon, 
and after considering its more important featnree, the 
Council adjourned its session to meet in Quebec oa 
the following Tuesday morning, on which day the bill 
was to come before a select conunittee of the House 
of Assembly. 

DiSRAiU'— In the general grief at the death of Lord 
Beaoonsfield, lawyers will not forget that he entered 
upon the business of life as a lawyer. Like the rest of 
the early history of Mr. Disraeli, little is known with 
certainty of his career in the law, except that it was 
short. He is believed to have been articled to a eolio- 
itor in Old Jewry; but what was the name of his 
principal, and how he came to leave the law, is with- 
out even a tradition. His disciples in the legal pro- 
fession may well have found internal evidence of an 
acquaintance with legal processes. Mr. Disraeli's 
statements of the law were always precise and sin- 
gularly accurate ; while he had a remarkable fiieiUty 
for taking in the effect of proposed legislation, how- 
ever complicated. His appreciation of the legal 
bearings of political questions was sound : and his 
presence in the House of Commons at the time of the 
Bradlaugfa incident would probably have saved the 
House from a ridionloos sitaAtioa.~JCofMloi» Lam 
J<mrwd» 
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EJ^UDOES RESUMING PRACTICE. 

The Canadian Law Timet criticizes at some 
length the sudden withdnwal of Yice-Chan 
cellor Blake from the bench, and remarks 
that a doubt has been freely expressed as to 
the right of a retired judge to practice at the 
bar. « Members of the Law Society of Upper 
Canada," observes our contemporary, '< acquire, 
by admission thereto, a statutory status therein. 
The judges of the Superior Courts of Common 
Law and the Court of Chancery acquire a statu- 
tory status with reference to the Law Society 
apon acceptance of their commissions, and, as 
▼igitors of the Society, are, we presume, no 
longer members thereof, as they cannot occupy 
both the positions of visitors and visited. Once 
having ceased to be a member of the Law So- 
ciety by becoming a visitor thereof, can a judge, 
on retiring, again become a member of the Law 
Society, without undergoing the usual course 
prescribed for admission ? " 

The same journal states that another ques- 
tion arises, assuming the right of ex-judges to 
practice at the bar, as to their right to retain 
the rank and precedence of a Queen's counsel 
in the Courts. " The appointment of a Queen's 
Connsel is a special retainer of counsel by the 
Crown. Upon acceptance of a Judge's commis- 
sion by one of Her Majesty's counsel, the retainer 
must, perforce, cease, inasmuch as a judge has 
to determine causes between Her Majesty and 
her subjects. If, therefore, a judge retires from 
the bench and re-enters active practice, must he 
not receive a fresh retainer from the Crown 
before acting as one of Her Majesty's counsel ? " 
It appears that there has been but one pre- 
cedent in Ontario for M. Blake's proceeding 

the case of Mr. Mowat ; but in the Province of 
Quebec, several retired judges, though in 
the receipt of pensions, have resumed prac- 
tice, chiefly as chamber counsel, however The 
dignity of Q. C. has also been sometimes 
resumed. We have beiore us an opinion, signed 
by two eminent ex-judges, in which it is not 
SKomed, but this opinion was given to a 



private individual, and probably there is no 
significance in the omission. 



JUDICIAL REMUNERATION. 

With respect to the letter of an English bar- 
rister on this subject, quoted anU^ p. 161, the 
Albany Law Journal says that the writer, being 
a foreigner, has fallen into the natural error of 
not distinguishing between federal Judges, like 
Judge Choate, and the State judges. << The latter 
have for eleven years received $7,000 salary, 
and have an allowance for expenses, of $2,000 ; 
while, in the city of New York, their salary is 
more than twice the former sum. Their term 
of office is fourteen years." 

These rates correspond nearly with the remu- 
neration of our Supreme Court jii^ges, and show 
that the New York judiciary are fan from being 
the worst paid judicial officers. The table pub- 
lished on p. 188 exhibits several remarkable 
inequalities, (some of the salaries bting as low 
as $2,000), but the apparent inadequacy of the 
remuneration in these instances may b<) sus- 
ceptible of explanation. 



PERIODICALS. 

Some of the English judges have been em- 
barrassed by the question whether a newspaper 
is a periodical. The London Timet published 
a biographical notice of Lord Beaconsfield, 
which was pirated and reprinted at the price of 
one penny. The English Copyright Act pro- 
vides that the proprietor of copyright in any 
" encyclopaadia, review, magazine, periodical 
work, or other work published in a series of 
books or parts," shall be entitled to all the 
benefits of registration upon registering such 
work in pursuance of the Act. The Times is 
not registered under the Act, and the Master 
of the Bolls has held that the journal in ques- 
tion, being a periodical work within the meaning 
of the Statute, the proprietors were not entitled 
to the protection of the law without compliance 
with the iormality of registration. It appears 
that this decision is at variance with one ren- 
dered some years ago by Vice-Chancellor 
Malins, and an appeal has, therefore, been taken 
to a higher Court. 



The English bar examinations are becoming a seri- 
oos test of fitness. At the last examination, 42 out of 
102 aspirants are said to have been rweoted. 
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NOTES OF GASES. 

SUPREME COURT OF CANADA. 

Ottawa, April, 1881. 

COSGBAVB V. BOTLI. 

PfomiuoTy NoU — Death of Endorser — Notice 
<if dishonor. 

The appellants discounted a note, made by 
P. and endorsed by S., in the Canadian Bank of 
Commerce. S. died, leaving the respondent his 
executor, who proved the will before the note 
matured. The note fell due on the 8th Mayi 
1879, and was protested for non-payment ; and 
the Bank, being unaware of the death of S., 
addressed a notice of protest to S. at Toronto, 
where the note was dated, (under 37 Vict. c. 47, 
s. 11, D). The appellants, who knew of S.'s 
death before maturity of the note, subsequently 
took up the note from the Bank and sued the 
defendant, relying upon the notice of dishonor 
given by the Bank, and without having given 
any other notice. 

ffeldj reversing the judgment of the Court of 
Appeal for Ontario, that the holders of the note 
sued upon, when it matured, had given a good 
and sufficient notice to bind the defendant, and 
that the notice so given enured to the benefit 
of the appellants. 

(^Sullivan for appellants. 
MeMichaelf Q, Cj for respondent. 



SuififXBS V. Thk CoMifiROiAL Umion Assuranoe Co. 

Interim Receipt — Agent^powere qf-^Broker cannot 
bind the Company. 

This was an action brought on an interim 
receipt, signed by one D. Smith, as agent for 
the respondent company at London, Ontario. 
One of the pleas was that Smith was not res- 
pondent's duly authorized agent, as alleged. 
The general managers of the Company for the 
Province of Ontario had appointed, by a letter, 
signtd by them both, one Williams, as general 
agent for the city of London. Smith, the person 
by whom the interim receipt in the present case 
was signed, was employed by Williams to solicit 
applications, but had no authority from or cor- 
respondence with the head office of the company. 

In his evidence, Smith said he was authorized 
by Williams to sign interim receipts, and the 
jury found he was so authorized. He also 



stated that one of the general managers was in- 
formed that he (Smith) issued interim receipts, 
and that the former said he was to be considered 
as Williams' agent. There was no evidence that 
the other general manager knew what capacity 
Smith was acting in. 

Heldf affirming the judgment of the Court of 
Appeal for Ontario; that Williams had no 
authority to bind the respondent company. 

B. Cameron, Q. C (with him Bariram), for 
appellant. 

Bobimonj Q. C, (with him W. HT. MiUer), for 
respondents. 



Rat et al. v. Lockhabt et al. 

WM, Conttruetion (^—Surplua—Reeiduary per- 
eonal estate. 

Among other bequests the testator declared 
as follows: — "I bequeath to the Worn-out 
Preachers' and Widows' Fund in connection 
with the Wosleyan Conference here, the sum of 
$1,250, to be paid out of the moneys due me by 
Robert Chestnut, of Fredericton. I bequeath 
to the Bible Society £lOO. I bequeath 
to the Wesleyan Missionary Society in 
connection with the Conference, the sum of 
$1,500." Then follow other and numerous 
bequests. The last clause of the will is:— 
" Should there be any surplus or deficiency, a 
pro rata addition or deduction, as may be, to be 
made to the following bequests, namely, the 
Worn-out Preachers' and Widows' Fund, Wes- 
leyan Missionary Society, Bible Society." When 
the estate came to be wound up, it was found 
that there was a very large surplus of personal 
estate, after paying all annuities and bequests. 
This surplus was claimed, on the one band 
under the will by the above-named charitable 
institutions, and on the other hand by the heiis- 
at-law and next of kin of the testator, as being 
residuary estate, undisposed of under his will. 

Beldy affirming the judgment of the Supreme 
Court of New Brunswick, that the « surplus •» 
had reference to the testator's personal estate, 
out of which the annuities and legacies were 
payable; and, therefore, a pro rata addition 
f>hould be made to the three above-named be- 
quests, Statutes of mortmain not being in force 
in New Brunswick. 

Carker, Q. C, (with him Stitrdee,) for appel- 
lants. 

£aye, Q. C, (with him Stockton,) for res- 
pondents. 
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PRIVY COUNCIL. 

March 22, 1881. 

Pre$mt : Sib Barnes Piaoook, Sib Montaoub E. 
SioTHy Sib Robibt P. Collibb, Sir Richard 
CouoB. 

Rbhnt et al. v. Moat. 

The following is the jadgment of the Lords 
of the Jadicial Committee of the Privj Council 
on the Appeal of Renny and others v. Moat, 
from the Court of Queen's Bench for Lower 
Cansda^ in the Province of Quebec ; deli- 
Tered22nd March 1881. (See 2 Legal News, 
p. 97, for judgment of the Court of Queen's 
Bench.) 

PiR CuBiAM. This is an appeal admitted by 
special leave of Her Majesty in Council, from 
a jadgment of the Court of Queen's Bench for 
Lower Canada, dated the 22nd of March 1879, 
whereby a judgment of the Superior Court, 
dttiDgin Review, dated the 31 st of October 
1878, was affirmed on appeal. 

The Appellants were the Inspectors appointed 
UDder the provisions of the Canadian Insolvent 
Act of 1876, of the estate of William Patrick 
Bsrtley, an insolvent. 

The Respondent) Robert Mowat, was a 
daimant against the estate, and by his claim 
stated that the insolvent was indebted to him 
in the sum of $22,950.46, and interest, 
from the 17th day of March 1876, at the 
nte of seven per cent., being the amount of an 
obligation executed by the insolvent in favour 
of Robert Hamilton, on the 20th March 1871, 
before Hunter, notary public, and transferred to 
him by deed of the 23rd June 1877. 

The claimant fiirther stated that he held as 
security for his claim a transfer and subrogation 
of a mortgage made by the said William Patrick 
BsrUey in &vour of the said Robert Hamilton, 
which said transfer was passed before the said 
uotaiy, on the 23rd June 1877. 

The obligation and mortgage to which the 
claim referred were created by a deed of the 
nth March 1876, by which Bartley, the insol- 
Tent, acknowledged to ha^e received from 
Hamilton the sum of $20,000, and promised 
to pay the same to him in five years from 
the date thereof, with interest thereon at the 
Tate of seven per cent per annum, from the 
17th March 1871, payable half yearly, on the 



17 th of March and the 17th of September in 
each year, the first payment thereof to be 
made on the I7th day of September 1871, and 
by which deed Bartley mortgaged and hypo- 
thecated certain lands therein mentioned as 
security for the payment of the principal sum 
of $20,000 and interest at the times therein 
mentioned. By the same deed, the members 
of the firm of MulhoUand k Baker became 
bail and security for Bartley to Hamilton for 
the due, £&ithful, and punctual payment of the 
said sum of $20,000 and interest at the times 
in the deed mention&d. 

The appellants contested the claim of the 
respondent, and alleged that of the sum of 
$20,000, referred to in the deed of obligation, 
the sum of $9,670 . 20 was not paid to Bartley 
by Hamilton, but that the same was deposited 
(according to an understanding existing between 
the said parties at the time) in the Merchants' 
Bank of Canada, to the credit of Bartley, << sub- 
ject to approval of Robert Hamilton." 

That the total amount of indebtedness to 
Hamilton under the deed of obligation, on the 
17th day of March 1876, for principal and in- 
terest, was the sum of $20,700.07, which was 
paid to him on that day in two separate amounts 
— namely, the sum of $9,087 advanced for that 
purpose by the claimant, and the sum of $11,- 
613.07, being the amount of the said deposit in 
the said bank by means of the check of Bartley, 
and delivered over to Hamilton. 

That the only amount advanced by the 
claimant, in connection with the payment of 
the said obligation, was the said sum of $9,087 • 
the balance of said mortgage being paid by the 
insolvent himself, with the funds so deposited 
as aforesaid at his credit in the said bank. 

That, having so paid the said sum of $9,08 7 
the claimant was by law entitled to be subro-, 
gated in all the rights of Hamilton, under 
the deed of obligation, to the extent of the 
amount so paid, and the interest to accrue 
thereon at the rate in the deed stated, and no 
more. That with a view to securing such sub- 
rogation the deed of the 23rd day of June 1877, 
in the said claim referred to was executed, but 
in and by the said deed, the parties thereto did 
&lsely and erroneously declare that the total 
amount of the said obligation had been really 
paid by the claimant, whereas in truth and in 
fiict he had only paid the said sum of $9,087. 
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That the deed of the 23rd day of June 1877, 
was not a deed of transfer from Hamilton to the 
claimant) but a mere deed of subrogation by the 
creditor to the claimant, a third party, In terms 
of Article 1155 of the Civil Code of Lower 
Canada, and did not and could not legally 
operate as a deed of subrogation beyond the 
amount so paid by the claimant, the remainder 
of the debt due to the creditor having been 
actually paid to him, as aforesaid, by the debtor 
himself (the said insolvent), out of funds at his 
own credit in said bank, and in no way lent or 
advanced by the claimant. 

Wherefore the inspectors prayed, that by the 
judgment to be rendered on the contestation, it 
be declared and adjudged that the rights of the 
claimant, under the deed of subrogation of the 
23rd day of June 1877, were limited and re- 
stricted to the sum of $9,087, and interest 
thereon at the rate of seven per centum per 
annum from the said 17th day of March 1876, 
and that the claim be reduced to that amount 
and interest, and, as regards the excess beyond 
that amount and interest, be dismissed with 
costs. 

The case was heard in the Superior Court in 
first instance, by the Honorable Mr. Justice 
Mackay, who allowed the claim to the extent of 
only $9,087, and interest thereon at the rate 
of seven per cent per annum, from the 17th 
of March, 1876, and maintained the contestation 
as to the residue of the claim. That judgment, 
so far as it related to the whole of the claim, 
beyond the $9,087 and interest, was reversed 
by a majority of the Judges of the Court 
of Review, one of the Judges, Mr. Justice 
Dunkin, dissenting. The judgment of the 
Court of Review was affirmed on appeal by the 
Court of Queen's Bench, the majority, consisting 
of the Chief Justice and Justices Monk and 
Ramsay, being in support of the affirmance, and 
Justices Tessier and Cross dissenting. 

The sum of $22,950.45, which formed the 
subject of the claim, consisted of the sum of 
$20,700 .07, which were paid to Hamilton on the 
17th of March, 1876, for principal and interest, 
and $2,250 and some odd cents, ou account of 
moneys which had been previously paid by 
MulhoUand & Baker, as Bartley's sureties, to 
Hamilton, in discharge of former instalments of 
interest. I 

It was objected, ou the argument of this 



appeal, that the $2,260 odd had been re- 
paid to MulhoUand k Baker, and a credit 
which was given on the 27th of March, 1876, by 
MulhoUand & Baker in account with Bartley 
k Co., not with Bartley alone, was referred to 
{See Record, p. 41.) 

The short extracts from the accounts set out 
at p. 34 of the Record, and of which the dates of 
most of the entries are long after the date of the 
1 7th of March 1876, are scarcely intelligible as 
they stand. It is, however, clear that it was 
never contended in the Courts below that the 
$2,250 had been repaid to Mulholland & 
Baker, and in the deed of transfer of the 23rd 
of June, 1877, to which reference will be made, 
the amount was admitted by Bartley to be due. 
It was admitted in the Appellant's fiu^tum in 
the Court of Queen's Bench, p. 66, para. 2, that 
Mulholland it Baker had paid $2,100 on 
account of the instalments of interest due on 
the 1 7th September 1874, the 17th March 1876, 
and the 17th Septembei; 1875, and ther« was 
no contention that they had been repaid. The 
$2,250 were allowed both by the Court of 
Review and by ^he Court of Queen's Bench, and 
their Lordships are of opinion that there is no 
ground for the contention that they were repaid. 
Even the learned .fudge of the Queen's Bench 
who dissented as to the $11,613 was of opinion 
that the $2,250 ought to be allowed. 

There is not the slightest ground for con- 
tending, nor indeed was it contended, before 
their Lordships that Moat, the claimant, bad 
himself paid to Hamilton any part of the debt 
due under the mortgage, although he advanced 
to Mulholland & Baker the $9,087 with which 
that portion of the debt was paid off by thera. 
It is clear, therefore, that Moat was not subro- 
gated to the rights of Hamilton "by a con- 
ventional subrogation within the meaning of 
Art. 1155 of the Civil Code of Lower Canada. 
The only substantial question in this appeal is 
whether the sum of $11,613.07, part of the sum 
of $20,700.07 paid to Hamilton on the 17th of 
March, 1876, in discharge of the mortgage, was 
paid by Mulholland & Baker as the agents of 
Bartley, the insolvent, or on their own aocounty 
in discbarge of the obligation under which they 
had become bound to Hamilton as sureties for 
Bartley. Upon that question of fetct there are the 
concurrent judgments of the Court of Beview 
and of the Court of Queen's Bench that the 
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pftjinent was made by MnlhoUand ft Baker on 
their own account. Their Lordships, aeting 
upon the sound mle by which they are nsually 
gnided in such cases, would not interfere with 
that finding, unless some error or miscarriage of 
jnstice were manifest. So far from that being 
the case, tlieir Lordships, having carefully con- 
flidered all the documents and evidence, are 
Mtisfied that the majority of the Judges, both 
in the Court of Review and in the Court of 
Queen's Bench, arrived at a just and correct con- 
claaon. Independently of the recitals in the 
deed of the 23rd June 1877, there is ample 
evidence to warrant it. 

It is true, as alleged in the contestation, that 
of the sum of $20,000 mentioned in the deed 
of obligation and mortgage, $9,570 were de- 
posited in the Merchants' Bank of Canada to the 
credit of the insolvent, subject to the approval 
of Hamilton ; it is also a fact that of the $20,700 
paid to Hamilton, on the 17th March 1876, on 
account of principal and interest, $11, 6 13.07 were 
paid by a cheque for that amount, drawn by 
the insolvent on the Merchants' Bank of Canada 
against the sum of $9,570 so deposited to his 
credit, as above mentioned, and the interest 
which had accumulated thereon. That cheque 
was drawn by the insolvent in the office of 
Muiholland and Baker. It was made payable 
to Jackson Rae or order for Robert Hamilton, 
and was handed to Muiholland k Baker by 
the insolvent, he being at that time indebted to 
them in a much larger amount. They handed 
the cheque to Bae, who was the manager of the 
Bank, and acted in the transaction as the agent 
of Hamilton (Record, p. 53), and Rae gave them 
a receipt for the cheque, by which he acknow- 
ledged that he had received it from them to be 
applied In discharge of the mortgage, and it 
was so applied. There is nothing in the evid- 
ence to lead to the conclusion that Muiholland 
k Baker received the cheque from Bartley as 
his agents, or that they, as his agents, paid it 
to Bae for Hamilton. There was only one 
receipt for the cheque for the $11,613.07, and 
the cheque for the $9,087 which was paid by 
Muiholland & Baker to Rae at the same time, 
and which, beyond all dispute, was Muiholland 
k Baker's own cheque, and the same words were 
used in the receipt with reference to both 
cheques (Record, p. 6 D. 1). It was contended 
that, as the cheque drawn by Bartley was made 



payable to Rae, or order, for Hamilton (Record 
p. 82), Barclay could not transfer it to Muihol- 
land k Baker without Rae's endorsement, and 
it was not so endorsed at the time when it was 
handed over to them. It does not appear when 
it was endorsed. The insolvent, no doubt, knew 
that Muiholland k Baker were going to use it 
in discharge of their liability as sureties to 
Hamilton, and neither he nor they could have 
doubted that Hamilton, in the exercise of his 
control over the money in the bank, would 
consent to its being so used. The form of the 
cheque is not decisive of the question whether 
Bartley handed it to Muiholland and Baker, as 
his agents, for the purpose of paying it to 
Hamilton on his behalf, or to Muiholland k 
Baker on their own account in part discharge 
of the larger amount due from him to them. 

If Bartley had intended that the cheque 
should be applied on his behalf in paying the 
debt for which he was liable as principal, and 
not by Muiholland and Baker, on their own 
account, in discharge of their obligation as 
sureties, there was no necessity for his handing 
the cheque to Muiholland k Baker. It was 
manifestly the intention of both parties that 
the mortgage should be kept alive, and they 
must have known that if the $11,613.07 were 
paid with Bartlejr's money, the debt would have 
been discharged pro tanto, and the mortgage 
subrogated and kept alive only for that portion 
which was paid by Muiholland k Baker. Be- 
sides, if Bartley intended to discharge the mort- 
gage to the extent of the $1 1,613.07, it would have 
been only reasonable that he should have re- 
quired some discharge from the mortgage debt 
beyond the^mere receipt given by Rae to Mulhol- 
li^id k Baker, but no such discharge was ever 
required by or given to him. If, on the other 
hand, Muiholland k Baker paid the cheque in 
discharge of their liability as ^sureties, the mort- 
gage was not discharged, but they were at 
once subrogated to the rights of Hamilton by 
Article 1166 of the Code, and required nothing 
more than a receipt for the money. Further, 
Bartley was credited in the books of Mnlhol- 
land k Baker with the $11,613.07. It was 
contended that that was not done until 
a day or two after the cheque was handed to 
them, and then only under the advice of Mr. 
Abbott, their solicitor. The entries were, how- 
ever, shown to Bartley, and there can be no 
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doabt that he auented to and ratified what had 
been done. Mr. Baker in his evidence stated 
that Bartiey was perfectly aware that the 
entries were made or intended to be made in 
their books, that the whole matter was discussed 
with him, that the intention was that Hamilton 
was to be paid off by Mulholland and Baker, 
and that they were to be subrogated in all 
Hamilton's rights which were to be kept aliye. 
Besides all this evidence there is the recital in 
the deed of June 1877. It is there said, « And 
whereas the said parties of the second part*' 
(that is, Mulholland and Baker) "as such 
« sureties have at divers times paid instalments 
<' of the interest on the said debt, and finally 
" paid the entire principal thereof to the said 
"party of the first part," (that is Hamilton,) 
''upon the agreement, and with the under- 
" standing that they should receive a subro- 
<igation of his rights under the said deed.'' 
Bartley personally intervened and signed that 
deed, and declared and acknowledged himself 
content and satisfied therewith, and to have 
been well and sufficiently signified in the 
premises. All this was done and passed in the 
office and in the presence of Hunter, a public 
notary, who signed the deed, and certified that 
the same had been duly read in his presence. 
The deed seems to have been an authentic 
document within the meaning of Article 1 207 
of the Civil Code, and not having been contra- 
dicted or set aside as false upon an improbation, 
it may be a question whether, according to 
Article 1210 of the Civil Code, it did not make 
complete proof between the parties to it and 
their legal representatives of the fiftcts men- 
tioned in the recital. It is not necessary to 
hold that it amounted to complete proof. It is 
sufficient to say that it was strong evidence 
against Bartley, and in the absence of fraud or 
oollosion, of which there was no suggestion or 
proo( it was also evidence against the appell- 
ants. There was no evidence to show that 
Bartley was insolvent at the time when he 
intervened and signed the deed, or that at that 
time any of the debts due by him at the time 
he became insolvent had been contracted. 

It was contended that any admission made by 
Bartley after the mortgage was paid off could 
not affect the question of subrogation, and that 
if the $11,613.07 were really paid by him 
and not by Mulholland and Baker, no sub- 



sequent admission or ratification by him 
could convert a discharge into a subrogation. 
That contention may be admitted to be correct, 
upon the hypothesis that the amount was really 
paid by him ; but his admissions, made without 
fraud or collusion, before he became insolvent, 
are evidence against him and the inspectors of 
the estate of what the real transaction was at 
the time when it took place. 

Their Lordships concur with the majority of 
the Judges of the Court of Review and of those 
of the Queen's Bench, that the cheque was made 
over by the insolvent to Mulholland and 
Baker towards the discharge of a lai^r amoont 
due from him to them, and that the cheque 
having be4X>me their property, they applied it in 
discharge of the liability which they, as sureties 
for the insolvent, had contracted with Hamilton. 

Their Lordships are cleariy of opinion that 
the deed of 23rd June 1877 operated as a 
transfer to the Respondent of the rights to 
which Mulholland and Baker were entitled 
under the subrogation, and that it vested in 
him the right to the principal sum of $20,700 
paid on the l7th of March 1876 by Mulholland 
and Baker to Hamilton for principal and 
interest, and to the sum of $2,250 due on 
account of the instalments of interest preriously 
paid by them, the two sums making together 
the sum of $22,050. 

For the reasons above given, their Lordships 
are of opinion that the Court of Review was 
right in rejecting the contestation, and that the 
Court of Queen's Bench was right in affirming 
the judgment of the Court of Review. 

They will, therefore, humbly advise Her 
Majesty to affirm the judgment of the Court of 
Queen's Bench, and to order that the claim of 
the Respondent be admitted for the full amount 
of $22,950, and interest as claimed. 

The Appellants must pay the costs of this 
appeal. 



COURT OF QUEEN'S BENCH. 

MoMTiUiAL, June 14, 1881. 

DoRiON, C.J., MoKK, Ramsat, Tusixb, and 

Cross, JJ. 

RiGINA V. S^TLOB. 

Abduction — PriHif nf Womaiit Intertti in Fr^^ 
|>«rly— 32-33 VieL c. 20, «. 54. 
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Verbal evidence of an interest in prfyperty generally 
will not etutain an indictment under 32-33 
Viet. e. 20, «. 54, tehich aete forth the abducted 
pereon^e interest in a particular property. 

It ii not neeessaryj on an indictment under the 
teeond disposition qf s. 54, to establish the 
prisoner's knowledge of the woman^s interest. 

Rambat, J. This is a reserved case from the 
Court of Queen's Bench, sitting in the district 
of Iberville. The prisoner was indicted for 
that he " did feloniously and fraudulently allure, 
take away and detain one Louise Dupuis out of 
the possession and against the will of Joseph 
Jeau-Baptiste Dupuis, her father ; he, the said 
Joseph Jean-Baptiste Dupuis, having then the 
lawfal care and charge of the said Louise 
Dopuis, she, the said Louise Dupuis, then being 
under the age of twenty-one years, and having 
a certain, legal, absolute and present right and 
int**re8t in the following described property." 
Then follows the description of the property 
it is alleged the said Louise Dupuis held under 
a certain deed ; and the indictment concludes 
thus : — ^ With intent her, the said Louise 
Dopuis, to carnally know, against the form," 
kc. 

The indictment is under section 54, 32-33 
Vict., cap. 20. 

The prosecution attempted to prove the in- 
terest of Louise Dupuis in the property described, 
by a notarial copy of the deed mentioned in the 
indictment. Objection was taken to this, and 
the Judge maintained the objection. The pro- 
secution then proceeded to prove generally by 
witnesses that she had an interest worth $10,000 
in property. 

The prisoner was convicted, and the judge 
reserved the following questions for the consi- 
deration of this wOurt : 

Ist Was the verbal testimony to whiqh ob- 
jection was made allowable and sufficient to sus- 
tain the indictment in that respect ? 

2nd. Is the Indictment sustained without 
evidence of the prisoner's knowledge that Miss 
Dupuis was an heiress? 

I am inclined to think that the indictment 
should set forth the interest of the woman in 
the property. It is a substantial fi^ct which the 
prisoner has a right to rebut. He cannot do 
this unless he is told what the interest is. But 
it is not absolutely necessary for the court to 



decide that question here, for there can be no 
doubt that when the interest is set forth in 
the indictment, as it is in this case, the prosecu- 
tion must prove it as Ikid. The verbal evidence 
of an interest in property generally cannot sus- 
tain this indictment. We do not decide, let it 
be observed, that verbal evidence of interest 
cannot be given ^ That is not the question 
submitted, and it is evident that there might be 
an interest which could only be proved by 
parol. 

On the second point reserved, I think it was 
not necessary for the prosecution to prove the 
knowledge of the prisoner as to the interest of 
Louise Dupuis. The distinction referred to by 
the counsel for the Crown is made very clear by 
reference to the Statute. There are two cate- 
gories established by section 54. Firsts there is 
the case of a woman possessing property, of any 
age, abducted <• from motives of lucre.'' If the 
prisoner had been indicted for this offence, it 
would have been necessary to establish the 
motive, and to do this some proof of knowledge 
on his pact, or at all events belief, probably 
would be required. R. v. Barraity 9 C. ft P. 387. 
But in an indictment under the second disposi- 
tion of the section (the present case,) it is not 
necessary that there should be any motive ; the 
intent to carnally know, or to marry, or to cause 
to be, etc., is all that is required to make up the 
offence. 

On the first point, then, we are of opinion 
that the conviction is bad, and the prisoner 
should be discharged. 

Conviction quashed. 

Merdery for the Crown. 

Carter y Q.C.^ for the prisoner. 



IN CHANCERY, ONTARIO. 

Warehouseman-^Wairehouse Receip^^Aequire'- 
ment by Bank direclly^Power qf Federal Pafiia- 
ment — Mixture. — W. S., a member of a firm 
engaged in the business of buying and selling 
coal, was lessee of a wharf, where the coal be- 
longing to hid firm was stored. Other articles 
had been stored there. 

Beldf that he was sufficiently qualified, under 
34 Vict. cap. 5, p. 46, to give a vmrehouse receipt 
upon such coal. 

Under 22 Vict. c. 20, a warehonse receipt 
could be taken by a bank by endomement 
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only ; but by 34 Vict. c. 5 (D), a bank may take 
one directly. 

The provisions of 34 Vict. c. 6, relating to 
warehouse receipts, do not invade the functions 
of the Provincial legislature, by an interference 
with "property and civil rights" in the Pro- 
vince. 

Two of the warehouse receipts stated that the 
coal was in sheds, and two others that it was in 
bins, ^* separate from, and will be kept distin- 
guishable from other coal." Other coal was 
received during the year, and was mixed with 
the coal under warehouse receipt. The quan- 
tity in store, at the time of the firm's insolvency, 
was less than the quantity there at the time of 
the receipt. 

ffeldf that the plaintifif, the assignee in insol- 
vency, could be in no better position than the 
insolvent as against the bank, and that the 
Bank was entitle>d to any coal of the description 
specified in the warehouse receipts that might be 
found in the warehouse. — Smith v. The MerehanUf 
Bank, (May 21, 1881.) 



RECENT CRIMINAL DECISIONS. 

Burglary — Intent alleged must be proved. — 
The indictment charged that the defendant 
broke and entered a certain building belonging 
to the Warren Institution for savings, «<with 
intent then and therein to commit the crime of 
larceny, and the property, goods and chattels of 
the said Corporation in said building then 
being found, then and there in said building, 
feloniously to steal, take and carry away." At 
the trial the evidence was that defendant broke 
and entered the basement of the building in 
question, and worked his way into part of the 
first story, occupied by the United States for a 
post^ffice; and that the sole intent of the 
defendant was to steal some postage-stamps 
belonging to the United States. Held, (by the 
Massachusetts Supreme Judicial Court) that 
there was a fatal variance between the indict- 
ment and the proof. The intent with which 
the defendant broke and entered the building 
is an essential element of the crime, and must 
therefore be alleged in the indictment, and 
must be proved as laid. A charge of breaking 
and entering with intent to steal the goods of 
one person is not supported by proof of break- 
ing and entering with intent to steal the goods 



of another. Jenk's case, 2 East's P.C. 514 — 
Commonwealth of Mauachuselts v. Moore, 23 Alb. 
L. J. 298. 

GENERAL NOTES. 

There are fourteen jadffe8 of Enslish Goanty Comtfl 
whose united ages amoant to 1,065 yeaxs, with an aver- 
age of 76 years. Of these, fi^e were appointed judges 
in 1847, on the passing of the first Connty Gonrt act ; 
they will, therefore, eomplete thirty-four years' ser-* 
vice this year— more than twice the time required for 
a judge of the high court to earn his retirement. 
These venerable gentlemen can only receive a pen* 
sion on being " afSieted with some permanent infirm- 
ity disabling them from the due exeoution of their 
office. "—Ohio Law Journal. 

W. 11. Skward's First Cask.— Mr. Seward, in his 
Autobiography, gives the following aeoonnt of his first 
case in court :— ** My d^but at Auburn obtained for me 
a reputation which, though I was thankful for it at 
the time, I had no reason to be proud of. A convict 
discharged from the State Prison there in the morning 
was warned to leave the town immediately. Reaeh- 
ing the suburb, he discovered an open door, entered 
it) and proceeded to rifle a bureau . Taking alarm, he 
rushed out, carrying with him only a few valueless 
rags. He was indicted for this petty larceny, whieh, 
being a second offence, was punishable with a new 
term in the State Prison. I was assigned by the 
court to the defence of the unfortunate wretch. The 
theft and the detection were complteely proved. Hie 
stolen articles lay on the table. The indiotmeat de- 
scribed them as * one quilted holder of the value of 
six cents/ and * one piece of calico of the value of six 
cents. I called upon a tailor as an expert, who testi- 
fied that the holder was sewed, not ' quilted** and that 
the other article was white jean, and not * oalioo* at 
all. The bjrstanders showed deep interest in the 
argument which the defence produced, and were 
gratified when they found that the culprit escaped a 
punishment which they thought would be too severe 
for the transgression." 

In the Queen's Bench division recently, says the 
London 7Vme«, the time of the Court was largely oe- 
cupied at the instance of a solicitor who appeared in 
person to protest sgainst disallowance on taxation of 
certain items in a bill of costs to recover whieh he 
had brought an action against a former client. The 
items in dispute were of the moat trifling character, 
but, nbtwithstanding the patience and consideration 
of the Court, nearly the whole morning was consumed 
in a desultory and somewhat irregular argument. 
Ultimately, after the matter had been disposed of, and 
during the progress of a fresh case, the solicitor in 
question rose again to address the Court. Mr. Justice 
Denman desired him to sit down. The appellant, 
however, persisted, complaining that he had been ill- 
treated, whereupon Mr. Justice Denman wiimed him 
that if he persevered in his contempt he should be 
obliged to send him to prison- " Send me to prison, 
my Lord?" said the solicitor, defiantly. **Then the 
sooner the better." Mr Justice Denman — **No, I 
shall not send you to prison, but I fine you £6, and if 

Eou do not immediately leave the Court the fine will 
e increased." The solicitor then withdrew, and the 
business before the Court was proceeded witn> 
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-4 LEOAL CURIOSITY. 

We hftTe been shown an old document which 
in aeyeiml ways Is interesting. It is a deed of 
nie of a Ikrm, near St. Johns, dated 8th Novem- 
ber 1765, made by Isaac Bureau dit St Jean 
and Marie Angelique Girard, his wife, in fayour 
of '< Messieurs Gabriel Christie, £cuier, Lieut.- 
** Colonel et Quartier-Mattre G6n6ral des 
"armies du Boy, et Moses Hazen, Ecuier, 
" Tnn des Juges de Paix de Sa M^jest^ dans le 
" District de MontrM." 

The first point noticeable about this deed is 
that while in the French language, and pre- 
pared by a French Notary, M. Simonnet, it is 
in original form, — not in the form of minute, 
yet not in what under the French form is 
termed en brevity and that the two N. P/s sign 
as witnesses. This form was probably adopted, 
the purchasers being English, because of the 
contention then insisted on by the English in- 
habitants, that in all matters English laws had 
supplanted those of France. The purchasers, 
aocnstomed to English ways, doubtless insisted 
on haying something to show for their money, 
and were not content to leave that for which 
they paid, in custody of a notary. 

The second point is that it bears the cele- 
brated stamp, which figured so largely among 
the canses of the American Bevolution. This 
ia for 2;6 sterling, and is an impressed or em- 
bossed stamp on the left hand top comer. The 
device consists of a heraldic rose displayed, — sur- 
rounded by the garter motto, surmounted by 
the crown, — above which is the word " Amer- 
ica," while at the lower margin of the device is 
the amount, « II shillings VI pence." Another 
Btamp in printer's ink indicates that the sheets 
were issued at " 9 pence per quire." 

This obnoxious Stamp Act was passed by the 
Imperial Parliament, on the 22nd March 1 765, 
and came into force on the 1st November 
1765, only eight days before the date of this deed. 
Both before the latter date and after it, the re- 
sistance to thiB system of taxation of the 
colonies by the home government was so sys- 



tematic and strong, that the stamps were not 
allowed by the inhabitants to be issued in any 
of the American colonies, except Canada, 
Georgia, and the West India Islands. In some 
places, the stamped paper was seized and 
burned, in others, notably at Boston, the dis- 
tributors were forced to resign their offices and 
ship the paper back to England. The Impe- 
rial Parliament yielded to the pressure of 
opinion and repealed the Act on the 1 7th March 
1766, so that it was law for less than five 
months, and the field within which it really 
was allowed to have efiect was very narrow. 
On this deed, then, we see one of the small 
number of these detested stamps which were 
used. From a return made to Parliament, it ap- 
peared that the Act had cost the Government 
for cutting stamps, for paper, stamping it, send- 
ing to America and expenses of distribution, 
j£2 5,000, while the revenue receiyed was about 
j£l,300, got at the cost of the anger of the 
colonies. The first united action taken by the 
hitherto separate American colonies was in 
resistance to this Stamp Act. The first Con- 
gress of representatives from all the colonies, 
and sinoe called the Stamp Act Congress, met 
at New York in 1765, to promote resistance to 
the act and its repeal. 

The third point is as to the purchasers, 
whose original signatures appear. Colonel 
Christie, afterwards General Christie, was a 
well-known man in those days. He was in 
Canada officially as Quarter Master General, 
and afterwards as General for many years. He 
was one of those who embarked largely in the 
purchaM of lands and seigniories from the 
French nobleaUf who,^ preferred to retire to 
France after the conquest. He acquired several 
seigniories in the neighbourhood of St. Johns, 
some of which still remain in the hands of his 
representatives. 

Moses Hazen became a man of note on the 
invasion of Canada by the Americans, under 
Montgomery, in 1775. He apparently had 
come from the British Colonies, and when, in 
later years, the breach between the mother 
country and her colonies became war, he es- 
poused the revolutionary side, (although, as 
appears by this deed, he had, in 1765, consented 
to use the hated stamped paper,) and on the 
arrival of Montgomery at St. Johns* he raised a 
battalion of Canadian sympathisers with th« 
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inyasion, w^om he led to Montreal, and then 
to the siege of Quebec bj Montgomery and 
Arnold. He is repeatedly mentioned as an 
active Canadian on the Revolutionary side in 
the interesting narratives of Sanguinet and 
others, published by M. L'Abb6 Verreau. 

Deeds were then registered at Quebec in 
terms of an Ordinance of General Murray 
passed in 1764. This deed bears two cer- 
tificatesi showing a curious aocuracy of de- 
tail, for the first certifies that the document 
had been <' received into the register office in 
V Quebec, on Monday, the 7th day of July 1766, 
" at six o'clock in the afternoon,'' while the 
other certifies that it was ** Registered in said 
» office, on Wednesday, the 9th July 1766, at 
« seven o'clock in the afternoon, on the French 
« Register; Letter D, page 216." They are 
signed " J. Goldfrap, D. Reg'r?' Mr. Goldfrap 
kept his office open later than the easy hour of 
3, which is the present limit of Registrar's duty. 

R. A. R* 



NEW BOOKS. 

Thb Law or Rioistbatioit or Titlis ur Ontario^ 
being an annotation of Thi Rboistrt Act 
(Revised Statutes of Ontario, cap. czi), to- 
gether with a collection of Practical Forms, 
Tariff of Fees, etc., by Edward Herbert 
Tiffisny, of Osgoode Hall, Barrister-at-Law. 
Publishers, Carswell k Co., Toronto and 
Edinburgh. 

The title of this work shows at once that it 
fiills within the category of those which are in 
constant use in the practitioner's office, and 
which, if executed with conscientious regard to 
aocuracy, prove so valuable. The Registry Act 
which Mr. Tiffimy has undertaken to expound 
was passed in the year 1866, and, with the ex- 
ception of a manual published in the following 
year by Mr. Woods, has not found an annotator. 
In the interval, many Important decisions have 
been rendered by the Ontario Courts, bearing 
upon the construction and effect of the Act and 
the later Statutes referring to the subject, and 
it was desirable that these decisions should be 
collated and cited under the proper heads. The 
author has also examined the decisions of 
Quebec, Nova Scotia and New Brunswick, as 
well as those of the English and United States 
Courts, which are referred to where they are in 
point. Nearly a thousand cases are thus cited. 



The work concludes with a collection of forms 
and other information indispensable to the 
conveyancer. 

Although Mr. Tiffany's book is intended 
mainly for his professional brethren in Ontario, 
it nevertheless embraces much that is instruc- 
tive to those who are studying the subject of 
registration. So far as the very limited ex- 
amination we have been able to make 
of the work enables us to judge, the subject has 
been carefully and exhaustively treated, and 
Mr. Tiffany's commentary leaves little to be 
desired. We must add that the book has been 
excellently printed and bound, and reflects 
credit upon the enterprising law publishers, 
Messrs. Carswell k Co., to whom the profession 
is indebted for a long series of useful books. 



Ahatomioal STunns upoh Bbaots or Cbimivals : 
A contribution to Anthropology, Medi- 
cine, Jurisprudence, and Psychology, liy 
Moris Benedikt, Professor at Yienna. 
Translated from the German by S. P. 
Fowler, M.D. Publishers, Wm. Wood * 
Company, Medical Publishers, 27 Ghreat 
Jones street, New York. 

Mr. Fowler, in this translation of Prol 
Benedikt's investigations, has introduced to the 
notice of the medical and legal professions on 
this side of the Atlantic a curious and interest- 
ing treatise. How fiur those who examine the 
work may be disposed to agree with the some- 
what startling corollaries of the learned author 
we are not prepared to say, bat enough will be 
found in these pages to enlist the attention of 
the reader and gain respect for the investigator 
of a dark and abstruse subject. 

The work opens with an explanation of the 
structure of the brain. It proceeds to give 
twenty-two observations of the brains of ex- 
ecuted criminals, illustrated by photographs 
exhibiting the anatomical outlines of each case. 
Professor Benedikt believes that he has dis- 
covered certain defects in the cerebral constitu- 
tion of these and other criminals, which in- 
dicate an inability on their part to lestimin 
themselves from the repetition of a crime, not- 
withstanding a fhll appreciation of the saperior 
power of the law. He is convinced that the 
'< constitutional criminal is a burdened indivi- 
dual," with " the same relation to crime as his 
next blood kin, the epileptic, and his cousin the 
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idiot, haye to their encepbalopathic condition." 
He finds animal Bimilarities in brains of low 
grade — similarities with the brain of the ape 
and the fox and beasts of prey generally. 
Snch viewSi if shown to be well founded, could 
not fiiil to have an important bearing upon 
penal legislation. Prof. Benedikt does not 
pretend that he has yet been able to rise beyond 
the region of doubt and gness-work, but he 
modestly offers his present treatise as " a grain 
in the great sowing, of which the harvest shall 
be a tme knowledge of the nature of man." 

The translator, Dr. Fowler, has executed his 
part with zeal, and the publishers, Wm. Wood 
k Co., haye added the agreeable accessories of 
clear typography and handsome binding. We 
commend the work to the attention of our 
readers. 



PinroiFUB OF THi Law or Tobts ; or. Wrongs 
independent of Contract. First American, 
from the second English Edition ; by 
Ijrthur Underbill, MJk., of Lincoln's Inn, 
Barrister-at-Law, assisted by Claude C. M. 
Plumptre, of the Middle Temple, Barrister- 
at-Law, with American cases, by Nathaniel 
C. Moak, Counsellor-at-Law. Publishers, 
William Gould k Son, Albany, N.Y. 

An American edition of a work which has 
passed rapidly to the second edition in Eng- 
land will no doubt proye acceptable to the 
profession. The author has divided his subject 
into two parts, the first treating of torts in 
general, embracing six chapters, (1) of wrongs 
purely ex delicto; (2) of^tioxi torts; (3) of the 
liability of a master for his servants' torts ; 
(4) of the limitation of actions ex delicto ; (5) of 
the measure of damages in actions of tort ; (6) 
of injunctions to restrain the continuance of 
torts. The second part treats of the rules re- 
lating to particular torts, and in this the author 
treats of de&mation ; of mnlicious prosecution ; 
o! fidM imprisonment and malicious arrest ; of 
■snult and battery ; of bodily injuries caused 
by nuisances ; of negligence ; of adultery and 
seduction ; of trespass to land and dispossession ; 
of private nuisances affecting realty; of fraud 
snd deceit; of trespass to and conversion of 
chattels ; of infringements of trade marks and 
patent and copyright. The law is reduced to 
brief roles which are clearly stated, and the 
citations of cases include decisions up to date. 



The American editor has had the assistance 
of Mr. John T. Cook in the preparation of the 
portions upon Trade-Marks, Copyrights and 
Patents, and extensive additions have been 
made to the original. The work, which com- 
prises over 800 pages, is issued from the well- 
known Albany firm of William Gould k Son, 
and appears with all the advantages of type and 
binding which commend the publications of 
that house. 



NOTES OF GASES. 



COUBT OF QUEEN'S BENCH. 

MoNTRBAL, June 20, 1881. 
I 

DoBioN, C.J., Monk, Bamsat, Tbsbur k Babt, JJ. 

Stbwart (deft, below), Appellant, and Bbswu 
(plff. below), Bespondent. * 

Contract made while ihip is in peril — Salvage, 

A eteanuhipf carrying poMUngen and a valuable 
cargoy hadlott her eereWf and waa in a danger- 
ous position. Held, that an agreement to pap 
X800 tterling for towage into harbor was not 
exorbitant, and etpedally ae the service^ if 
treated at salvage^ would have been worth the 
above 8um. 

The appeal was from a judgment of the 
Superior Court, Montreal, Mackay, J., reported 
in 3 L.N. 99. 

The question was as to the validity of a con- 
tract to pay the sum of £800 sterling, for towing 
into Gasp6 harbor a steamship, the Lake Cham- 
plain, the contract being made while the vessel 
was in distress. The appellant was the master 
of the steamship Lake Champlain, and the 
respondent was the master of the steamship 
Nettlesworth. On the 19th and 20th of July, 
1879, the appellant, whose ship was lying at the 
time about fifty miles southward of the har- 
bour of Gasp^, executed the following agree- 
ment : — 

" SS. Nettlesworth. 19 July. 1879. 
** I hereby promise to pay as per acreement, the sum 
of £800 to tow the steamship Lake Champlain into 
Gaspe Harbor. 

(Signed), Wm. Stbwabt, 
Master ot S8. Lake Champlain. " 

This service was performed for the appellant, 

who, on the 20th July, gave the respondent the 

following certificate :— 
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" 88. Lake ChampUln- 
**Thifi is to certify that the S8. NetUesirorth has 
eompleted his agreement by towins the SS. Lake 
Coampiain into Gaspd- 
Wm. Stiitabt, 

Master of SS. Lake Champlain." 

The action was brought by the respondent to 

recover the X800 sterling for the sendees 

mentioned in both docaments. 

The appellant by a special plea set oat that 
the Lake Champhun sailed from Liyerpool to 
Montreal on the 3rd Jaly, 1879 ; at ten o'clock 
in the forenoon of the 13th, her screw broke 
down. She was then about eight miles off the 
southern point of the Island of Anticosti. At 
two o'clock of the same afternoon, the mate 
was put on board a passing ship, to be landed 
at Father Point, whence he might telegraph 
for steam tugs. About 3 p.m. on the 19th, six 
days after, the Nettlesworth hove to and offered 
assistance. The appellant found his provisions 
and water running shorthand the passengers, 37 
in number, implored him to accept assistance. 
He offered first £300 or £400, but these offers 
were refused, and finally the agreement above 
cited was entered into. The plea went on to 
state that this agreement was extorted firom 
him, and that £800 was a grossly exorbitant 
charge. That before midnight of the same day 
the vessel was at anchor in Gasp6 Baein, and 
the towage was performed during perfectly calm 
weather, and was of the ordinary kind. 

DoRioH, C. J., said it was admitted at the 
argument that if the services were to be charged 
as salvage, the sum of £800 would not be ex- 
cessive. Courts will not interfere in such cases 
unless the agreement is extorted by pressure of 
extreme necessity, and the amount be exorbitant 
Here the vessel had a number of passengers on 
board ; she had lost her propeller ; she was on 
a dangerous coast, and if a storm had arisen 
her poHition would have been perilous. The 
appellant, by entering into an agreement to pay 
£800, could not be in a better position than if 
he had simply agreed to pay what was reason- 
able under the circumstances. In the latter 
case the respondent would be entitled to salvage, 
which, by the appellant's own admission, would 
have amounted to at least £800. It was further 
to be remarked in this case that after the steam- 
ship was in safety in Gasp^ basin, the captain 
did not protest that the contract was made 
under dare«s, but gave a certificate that the 



respondent had perfonned the agreement. Thi s 
did not bind the owners, but it was evidence 
that the captain did not at that time think that 
he had been imposed upon. Under all the cir- 
cumstances the Court did not think that the 
Judgment should be disturbed. 

RuiSAY, J. I concur in the judgment dismiss- 
ing this appeal with some hesitation, and solely 
on the ground that there is a conflict of evi- 
dence rendering the decision doubtful. In such 
cases this court does not interfere with the 
decision of the court below. The certificate 
given by the captain that the services were 
rendered does not appear to me to affect the 
case. It does not purport to be a ratification, 
and the captain had no authority to ratify. To 
avoid misunderstanding I think it is right to say 
a few words on the principles which I think 
govern in cases like the present. In the first 
pUce, it appears to me to be clear that the ser- 
vices rendered were in the nature of salvage 
services. The steaming power of the « Lake 
Champlain" was useless. It does not appear 
very clearly whether the derangement of the 
screw had interfered with the working of the 
rudder or not ; but it is quite certain that she 
was [drifting helplessly and that she could do 
nothing to extricate her from the position in 
which she was, and without help the only 
chance of safety was the ratlier unlikely accci- 
dent of drifting into port. The Jubilee, 42 L. 
T., N. S. p. 594. But it is because the service 
was in the nature of salvage that I think a court 
might have interfered with the contnu^t It 
never has been denied that an agreement to pay 
so much for salvage might be set aside if it were 
exorbitant The doctrine is that it will not be 
readily set aside, if clearly proved, sole^ be- 
cause it is a hard bargain. It must be wholly 
inequitable, that is exorbitant. 

The Helen & Qeorge, 368 Swabey; The Fire- 
fly, 240 Swabey ; The James Armstrong, 33 L. 
T., N. 8., p. 390 ; The Medina, 1 L. B. Adm. 
Div. 272 ; Confirmed in appeal, 2 L. B. Adm. 
Div. 6; The Silesia, 43 L. T., N. 8. 319; The 
cargo ex Woosung, l L. B. Adm. Div. 206 ; The 
America, 2 V. Ad. cases, Stuart p. 214, where 
there is an able statement of the whole case. 

Under our law there could be no interference 
with a contract except in case of fear, violence, 
fraud or error, and it is precisely because the 
element of fear of danger is necessarily present 
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in all contracts of the nature of that sued upon 
in this case that I think courts can interfere to 
modify them. I go farther and say that I don't 
think. Ihe contract in such a case strengthens 
in the Icai-t the position of the party exacting 
it, and I should not have been sorry to have 
coDcurred in a judgment which would have 
had the effect to discourage the practice of de- 
manding such agreements. 

The policy of allowing handsomely for sal- 
vage services is easily understood, and wise, 
but roughly to convert this rule into sanction- 
ing extortion, simply on the ground that it was 
fur salvage, seems to me to be a misconception 
of the policy of the nile,^and disastrous. It 
may be difficult in practice to estimate the 
Talae of salvage services, but they have a meas- 
ure. 

In the case of " The Medina," Sir B. Philli- 
more likened the conduct of the salvor in ex- 
torting an exorbitant agreement to that of a 
pirate. It seems to me that the piratical dis- 
position enters more or less into all agreements 
of that nature, for seamen know perfectly that 
they will be more than indemnified for their 

actual loss. 

Judgment confirmed. 

Dandtonj Monk ^ Crow for Appellant. 
Tienkolme j* Taylor for Bespondent. 



SUPEBIOB COUBT. 

MoHTBiAL, June 18, 1 88 1. 
Before Taschbreau, J. 

SlSaiELHAACK V. CANADA FiRl ft MaB|NB In- 

8UBAKCB Go. 

^irt Inturanc^^Change (if otenerthip qf goods 

intured. 

Seid^ where ihe policy prohibited change of title 
teithoui the permiseion of the company f that a 
sale oj the property^ by way qf protecting a per- 
ton becoming judicial eurety^ the resolution qf 
such sale depending on the termination qf the 
suretyship^ made the policy null. 

The action was against an Insurance Com- 
pttoy on a policy of insurance, by which the 
plaiutifPs stock-in-trade, consisting of fancy 
goods, was insured against loss by fire. 

The piincipal plea of the Company was to 
the eifect that, contrary to a condition en- 
dorsed on the policy, a sale and transfer of the 
Soods ofplaintiff had been made to one Fox, in 



consideration of a certain suretyship entered 
into by Fox in fiavor of plaintiff's brother, in 
order to obtain the release of tlie brother from 
jail. • 

To this the plaintiff answered that there had 
been no delivery of the effects mentioned in the 
deed of sale, that the stock had always remained 
in Semmelhaack's possession, and the deed was 
without effect. 

Condition No. 2 on the back of the policy was 
as follows: — "Without written permission of 
the Company, it will not be liable for loss or 
damage • • • if any change takes place in 
the occupation, location, title or position of the 
property herein specified. In every case with- 
out such permission, this policy is void, and 
all insurance thereunder immediately ceases 
and determines." It appeared that Semmel- 
haack had, without the consent of the Com- 
pany, transferred his stock to one Cox, the con- 
sideration being that Cox had become surety in 
a proceeding for liberating Semmelhaack's 
brother from jail, in which he was confined 
under a capias. The same day Fox gave 
Semmelhaack a power of attorney to continue 
the business. 

The Court sustained the plea and dismissed 
the action, the judgment being as follows : — 

"La Cour, etc. 

" Considerant que par acte de vente fiiit et 
pass6 k Montr^l, devant Perrault, notaire, le 
28 juillet 1879, le demandeur avalt, anterieure- 
ment k Tincendie par lui all6gu6, vendu, cM6 
et transporte h un nomm6 Fox, k ce present et 
acceptant, tout son fonds de commerce, qui 
6tait le mSme que celui qui 6tait Tobjet de 
Tassurance effectu6e par la d6fenderesse, en et 
par la police d'assurance portant le numdro 
15,887, mentionnSe dans la d6claration et dans 
les plaidoyers en cette cause } 

Considerant que la consideration de la dite 
vente etait un cautionnement Judiciaire, que 
le dit Fox devait consentir, et a de £ut consenti 
le mSme jour, k lademandedu demandeur, dans 
une certaine cause ci-devant pendant devant 
cette cour, sous le No. 1,989, dans laquelle Leo 
Hamburger etait demandeur, et William Sem- 
melhaack (fr^re du dit present demandeur) 
etait defendeur, et emprisonne en vertu d'un 
href de capias ad resp. emane en la dite cause ; 

" Considerant que la dite vente fut faite sous 
la condition r6solutoire que dfes que le dit Fox 
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ieralt liMr6 da dit caationnement, la dite yenta 
seiait r68olue et lea parties k icelles remises en 
le m6me 6tat que si le dit acte n'efit pas ^t6 
pass^ mais que la dite clause r68#lutoire n'a 
fait que rendre condttionnelle la resolution du 
dit acte, et que, dis le moment de la dite 
vente^ le droit de propri6t6, pur et simple, du 
dit fonds de commerce est pass^ du demandeur 
an dit Fox, qui 6tait propri^taire lors de I'incen- 
die et mdme lorsque Taction a 6t6 port6e ; 

^ ConBid6rant que par la yolont6 expresse et 
formelle des parties au dit acte, 11 eti immedia- 
tement son plcin et entier effet, le demandeur 
perdant de suite le contr61e et la possession 
legale du dit fonds de commerce, qui fut plac6 
sous le contr61e et entre les mains du dit Fox ; 
ce dernier, par acte pass^ le mdmo jour, ayant 
nomm^ le demandeur comme son agent et 
mandataire pour I'administration et la vente du 
dit fonds de commerce, et le demandeur s'obli- 
geant de rendre oompte au dit Fox de sa dite 
administration et de lui remettre tons les de- 
niers provenant de la vente en detail du dit 
fonds de commerce ; 

^ Consid^rant que le dit acte de vente du 28 
Juillet 1879, n*a pas ht& d6nonc6 k la d6fende- 
resse, qui n'a pas donn6 son consentement au 
dit acte, ne Ta pas approuv6, et n'y a pas par- 
ticip6 ; 

" Consid^rant que la resolution du dit acte de 
vente, survenue depuis le dit incendie et depuis 
rinstitntion de Paction, ne peat affecter les 
droits de la ddfenderesse ou sa responsabilitS en 
cette cause ; 

<< Consid6rant qu*en vertu des articles 2576, 
2483, 2475, et 2571 du Code Civil, et de H 
condition, num4ro 2, attachde k la dite police 
d'assurance, la dite police d'assuran' e est deve- 
nue nulle, et la dite assurance a 6te termia^e 
par suite de la dite vente et cession op6r6e 
sans le consentement et la participation de la 
dcfenderesse ; 

" Maintient la defense, declare que la dite 
police d'assurance a 6t6 annul ee, rendue de nul 
effet, et la dite assurance terminde dis avant 
I'inccndie all^guS en la declaration, et renvoie 
Taction du demandeur avec d^pens, etc." 

Action dismissed. 

MaematUTf Hall ^ OreenthieldSj for plaintiff. 
H. J. Kavanagh^ for defendants. 



SUPERIOR CCURT. 

MoMTRXAL, June 18, 1881. 
Before TASCHiSBAtr, J. 

GoonWATIB V. HXHDBRSOH. 

Droit de r4mir€'^ Failure to exereUe within time 

tUputated, 

Where a droU de rimiri it atipuUUed on payment ^ 
a faced eum within a epecifiied time^ the entire 
eum wuut be paid within the delojf. 

The action was brought to obtain the redlia- 
tion of the sale of a certain floating drj dock. 
The sale had been made by plaintiff to defend- 
ant 31st January, 1877, and in the deed a thvit 
de rimM was stipulated in fiivor of plaintiff on 
payment of $1,600 on or before Ist November, 
1878. Plaintifi now tendered the balance 
which he alleged to be due of the $1,600, and 
asked for the cancellation of the sale. 

The defendant pleaded among other things 
that the dioit de r€mir4 had not been exercised 
in time. 

The CouBv maintained the plea and dismissed 
the action, the Judgment being as follows :— > 

« La cour, etc. 

" Consid^rant que le demandeur n*a pas ex- 
erc6 dans le delai fix6 le droit de r6m6r6 stipale 
dans Tacte de vente en date dn 31 Janvier 1877, 
ni rembours^ dans le dit d^lai au d^fendenr le 
prix de vente mentionni an dit acte ; 

*< Considerantque le dit delai 6taitde rignenr, 
et ne pent £tre prolong^ par le tribunal, et que 
le demandeur ne pent plus maintenant deman- 
der la r6solution du dit acte de vente, le dtfen- 
deur ^^t devenu, aprte Pexpiration da dit 
d^lai propri^taire irrevocable da basdn floitant 
k caie s6che (floating dry dock) vendu par le dit 
acte; 

<* Consid6rant en outre que le demsndenr n*a 
pas mdme prouv6 avoir, depuis la date da dit 
acte, rembours6 au d^fendeur aucune parfeie de 
la somme qu'il pretend lui avoir remise 4 
compte du dit prix de vente, mais que la 
preuve constate au contraire que les denien 
pay^s par le demandeur an defendeur depots 
cette 6poque Tout k\Jk sur et en dMuction d'un 
compte courant et d'autres reclamations que le 
defendeur avait contre lui ; 

" Considerant d'ailleurs que le dit demandenr 
n'aurait eu droit de demander la resolution du 
dit acte de vente que s»il eiit paye au defendeur 
le montant integml du prix de vente avant V 



fHfi iMAL ^ma. 



m 



pizBtion du terme fix6 poor I'exercice du droit 
de rtmerS, an paiement parUel ne lui donnant 
pas le droit d'exiger 1ft rteolution, mais un 
simple reoonrs en r^p^tition ; 

^ Considerant qne le dit acte da 31 janyier 
1877, a bien r6ellement op6r6 ane vente entre 
les parties, et tran8f6r6 an d6fendear la pro- 
priHi dn dit bassin flottant^ et qne le £ut qae 
le demandeor serait rest^ en possession d'icelai 
aprte la rente ne change pas le caract^re da dit 
acte ni n'affecte les droits des parties ; 

*< Maintient la defense, et renvole Taction 

avec d^pens, etc." 

Oirouard # Co^ for plaintiff. 
RoberUon j* 6*o., for defendant. 

THE LAW OF LIBEL, 
To the Editor of the Lkoal Mkws : 
Sib, — Allow me to offer, through the columns 

of your joomal, some remarks on the Bill 
recently introduced by Mr. Irvine. In my 
opinion, the remedy which that Bill sought to 
apply, already exists, if not in the eye oi the 
ciTil law, at least in the eye of the public law. 
That the oonstitutional law of England, 
which forms part of the law public, has been 
introduced into, and is still in force in Canada, 
most clearly appears by the preamble of the 
Union Act, 1840, and the preamble of the 
Bri|ish North America Act, 1867. The consti- 
tution acknowledges the right of the people to 
8elf<goTemment, and the people entrust repre- 
sentatives with the power of making laws, and 
a certain number of those representatives are 
selected by the Governor Qeneral, or the Lieu- 
tenant-Governor, for the purpose of executing 
those laws. The latter, as well as the former, 
are responsible to the people for the discharge 
of their duties. In order, therefore, that the 
people may continue their confidence in mem- 
ben of Parliament and Ministers of the Grown or 
withdraw it^ it is necessary that they should 
be made aware of all acts of members and 
Ministers relating to public affairs, and also of 
those acts which, though private in character, 
may affect their qualifications as public men. 
It is one of the attributions of the press to 
convey that information. Then the press 
putly derives its existence firom the constitu- 
tion, and its liberty, 'within constitutional 
limits, covers as wide a field as the liberty of 
the people, to whose interest it is devoted. 
Some disadvantage may, it is true, be imposed 



upon the individual whose character is attacked, 
but a greater advantage accrues to the people 
and more than counterbalances the particular 
wrong. The circumstances of the case repel 
the imputation of malice, which is the gist of 
the libel. But here malice is not to be taken 
in the vulgar or ordinary acceptation of the 
word, as meaning << wickedness*' ; it must be 
taken in Its legal acceptation as meaning << an 
intent to do wrong." In the main the editor's 
action is not wrongful. The public interest 
prevails over the particular interest, and, con- 
sequently, public law prevails over private — 
t. e. civil law. 

Thus do I mean to show that, under the cir- 
cumstances contemplated by Mr. Irvine's bill, 
when truth is published for the benefit of the 
public, a newspaper editor is not .actionable 
for damages on account of the wrong or tort 
which an individual is thereby made to suffer. 

It may be objected that after Mr. Justice 
Bamsay's judgment in R. v. MeDougall et al.f 
(18 L. C. J. 87), it was deemed necessaiy to 
enact 37 Vict., chap, 38, D., to enable defend- 
ants in criminal prosecutions for libel to plead 
truth as a justification, and that the same course 
must be followed with regard to the relevancy 
of the same plea in a civil suit But it seems 
the positions are not the same. On the civil 
side, redress is sought for the wrong, while on 
the criminal side, the prosecution is for a lia- 
bility to cause a breach of the peace. And 
in the latter connection only may we re- 
peat the maxim, « The greater the truth, the 
greater the libel." However superior the public 
advantage may be to the particular disadvan- 
tage, it will not prevent a tendency to disturb 
the peace. The feelings of a certain individual 
have been injured, and he may be led to 
revenge. The principle governing the civil 
and criminal actions is quite different in each. 

The position I take, and which, I humbly 
contend, cannot be easily assailed. Is greatly 
strengthened by the late Chief Justice Bolland's 
ruling and direction to the jury in Gugy v. 
Hincks, in 1848, reported by Mr. Justice 
Mackay in the course of his judgment in 
MouueauY, DougaU et al. (6 B. L. 446). There 
that learned judge gave it full and entire ad- 
hesion. 

WILLIAM A. POLETTE, B.C.L, 
Montreal, June 7, 1881. 
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RECENT ONTARIO DECISIONS. 

Marriage when one party irUoxieaUd. — In order 
to render void a marriage, otherwise valid, on 
the ground that the man was intoxicated, it 
must be shown that there was such a state of 
intoxication as to deprive him of all sense and 
volition, and to render him incapable of under- 
'standing what he was about. 

Semble. — A combination amongst persons 
friendly to a woman to induce a man to con^ 
sent to marry her, it not being shown that she 
had done anything to procure her friends to do 
any improper act in order to bring about the 
consent, would not avoid the marriage. 

A marriage entered into while the man is so 
intoxicated as to be incapable of understanding 
what he is about, is voidable only, and may be 
ratified and confirmed. 

Three years after the ceremony of marriage, 
which the man alleged he was induced to enter 
into while under arrest and intoxicated, an 
action was brought against him for necessaries 
furnished to the woman, and for expenses for 
the burial of her child, in which the question 
of the Talidity of the marriage was distinctly 
put in issue. The man signed a memorandum 
endorsed on the record, in which he admitted 
the existence and validity of the marriage, and 
consented to a verdict for the plaintiff in the 
action. 

Heldj that if the marriage was previously 
voidable it was thereby confirmed. — RoblinY. 
iZo6/m (Chancery, June 11, 1881 — Decision by 
Proudfoot, V.C.) 



RECENT V. S. DECISIONS, 

Contract — Real Estate broker. — Defendant em- 
ployed plaintiff to find a purchaser for real 
property. Plaintiff was to receive $500 for bis 
services. Within a reasonable time plaintiff 
brought to defendant a purchaser willing to 
buy and pay the price. Defendant was satis- 
fied with the purchaser, and entered into an 
agreement to' convey to him the land. The 
purchaser declined taking the property on 
account of the state of the title. 

Beld, that plaintiff was entitled to recover, 
his right not depending on the validity of the 
title or the validity of a contract for the con- 
veyance thereof between defendant and the 
purchaser. — Oomalea v. Broody Supreme Court, 
Califomia.--7 Southern L. B. 310. 



ContraH^BepudiaUon hy jwrvAoMr.— When 
the contract is for the manofiK^toze and deli- 
very of goods at a definite future Ume, and be- 
fore such time the purchaser repudiates the 
contract, and notifies the vendor to that effect, 
such refusal is a breach of contiact excosiog 
the vendor from performance ; and if he shows 
himself to have been ready, able, and willing 
to perform, it furnishes him with a good cause 

of action in damages for breach of contract. 

Eekenrode v. Chemical Company of Canton^ Court 
of App. Maryland, 7 Southern L. B, 311. 

Stock-broker— Maryine. — Where one emplogrs 
a stock-broker to deal for him in margins, and 
deposits with him security, and knows no oihfa 
person in the transaction, the relation is not 
that of principal and agent^ but that which 
exists between two principals in a gamblil^g 
transaction. In such case, where the employer'' 
is an infiuit, he can recover from the broker the 
money paid to and security deposited with 
h\x;i.—Ruehizky v. Di Baoen, Supreme Ct. Pa., 
7 South. L. B. 348. 



GENERAL NOTES. 



The Chief Joatioe of Ftfi, amons other judicial dig- 
nitaries, has received the honor of knighthood. 



In the list of Chief Jiutioes of Bngland, giveiron 
page 192, there was an omisflion of Lord Campbell, 
who held the office from 1850 to 1859. Lord Denmaa 
retired from offioe in 1850, not in 1851 as stated. 

A metropolitan contemporary gives some interest- 
ing details as to the honorable forbearance of many 
lawyers to practice before relatives or even intimate 
friends upon the bench. The Ute Judge William 
Kent, it is said, never practised as an attorney before 
his father the Chancellor, nor did the present ex-Judge 
Jones ever practice before his father, who in his tarn 
had refused retainers before his father* the first Judge 
Samuel Jones, in the last century. The son of the 
late Judge Samuel Betts accepted the elerkship of his 
father's Court rather than practice before him, but 
resumed his profession after his father's death. When 
Judge BapalIo*8 son has a case in his father's Court 
upon argument, his father always quits the bench. 
The late James T. Brady would never accept a fee in 
his brother's Court, not even if it was offered for an 
appearance before one of his brother's eoUea«ues. 
Mr- William A. Beach pursues the same eoorse in 
the Courts wherein his son presides. Judge Spi«r*s 
son will not praotiee before his father* The late 
John S. Lawrence declined eases before his brother, 
of the Supreme Court. Some lawyers cany these 
ideas of professional delicacy so far as to be averse to 
trying or arguing oases before intimate fiienda who 
are judges.— A/6. LawJaunuU. 
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CAPITAL PUNISHMENT IN FOREIGN 
COUNTRIES, 

Of all suggestions for the reformation of our 
legal system none, perhaps, is more certain to 
recor, when an opportunity presents itself, than 
that respecting the abolition of capital punish- 
ment It is satisfiictory, therefore, to find that 
the Government, appreciatinic the importance 
of the question, have taken measures to eluci- 
date the matter by ascertaining the law of 
hemicide as administered by other nations, and 
that, with this view, our foreign office, in July 
last, addressed* a circular to Her Majesty's 
Bepresentatiyes at foreign courts, directing 
them to procure the required information and 
statistics. The results of these inquiries are 
now placed before Parliament in the form of a 
white book of some sixty pages, which amply 
repay perusal. 

Commencing in alphabetical order, Austria is 
the first country dealt with in the report. 
While under the Penal Code of 1852, which is 
still in force, capital punishment may be in- 
flicted for murder, and similar crimes, and dur- 
ing the ten years preceding 1880 more than 800 
death sentences were pronounced, the statistics 
show that no more than sixteen of the latter 
were actually carried out. In Hungary, also, 
the crime of murder is punishable with death, 
hot by the new penal code of that country, 
which came into effect September last, it is 
expressly prorided that in mitigating circum- 
stances the penalty may be reduced to penal 
servitude. In Bavaria and in Belgium the 
punishment is retained, but in practice can 
hardly be said to exist. In the former of these 
conntries, we are told, the sentence of death is 
nrely carried out) " as the king usually by royal 
clemency changes that punishment into one of 
penal servitude for life," and, in fiict, during ten 
years, although 128 persons have been con- 
demned to death, only seven executions have 
tiken place. In Belgium the royal prerogative 
is still more freely exercised, for since the 
accession of the present king to the throne not 



a single criminal has been executed, '< it being 
impossible to obtain His Majesty's signature to 
a death warrant." 

A similar report is sent from Denmark. No 
sentence of death in that country is considered 
definitive until it has been confirmed by the 
Supreme Court at Copenhagen, considered by 
the Council of Ministers, and finally submitted 
to the king; and, although it is stated that, 
«aE a rule, a conviction of murder with pre- 
meditation, or of wilful murder without any 
extenuating circumstances, would be followed 
by a sentence of death," capital punishment has 
not been inflicted more than once or twice 
since 1863. 

Unuer the French penal code, again, which 
has, in this respect, remained unmodified since 
1810, the penalty of death is enforceable in the 
case of murder, when premeditated or accom- 
panied by some other crime, but in the year 
1878 — and other years, it is said, would yield 
similar results — only four out of 1 25 convicted 
criminals were sentenced to capital punishment. 

German statistics are no less significant. 
While, on the one hand, between 1869 and 1878, 
as many as 484 persons were in Prussia alone 
condemned to death, on the other hand, Lord 
Odo Russell reports that he has « every reason 
to believe that during the above mentioned 
period the only criminal executed was Hodel, 
the man who fired at the Emperor in 1878." 
<<llie fEict," he adds, <<is that his Imperial 
Majesty has so strong an objection to signing 
death warrants that, notwithstanding his stern 
sense of duty, it would be almost impossible to 
obtain his signature for the purpose, and this 
circumstance has become so well known, that 
in passing sentence of death a judge would now 
feel that he was doing no more than recording 
it, and that it would be commuted to one of 
penal servitude for life, or perhaps to one of 
even less severity." 

The law of Russia presents an exception to 
the penal system already referred to, for in that 
country the punishment of death has in theory 
ceased to exist. It was abolished virtually, we 
are told, in 1741 by the Empress Elizabeth, 
who refused to confirm the sentences ; but the 
Empress Catherine, in 1767, introduced its 
abolition into the penal code for ail cases 
except those of high treason. In one part, 
however, of the Russian Empire^the Grand 
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Duchy of Finland — it is retained, and in cases 
adjudged by court-martial the penalty of death 
is frequently inflicted. The fact that courts of 
this latter kind are employed in the trial of 
'< homicides of a political nature, and even those 
which are remarkable for the gravity of their 
results," probably afifords ample ground for the 
concluding clause of the report from St. Peters- 
burg, where it is observed that, " Abolished as 
capital punishment is de jure, it has never 
ceased to exist de /acto, which stultifies the 
result of the abolition." 

Of other European governments, Spain and 
Sweden only remain to be mentioned. The 
information relating to Portugal, Switzerland 
and other countries hajs not yet been received. 
Of Spain it is reported that capital punishment 
" has never been abolished by the Legislature, 
although it has temporarily been suspended by 
mob government; " and in Sweden, it is stated, 
out of thirteen criminals upon whom, between 
1869 and 1878, the sentence of death was 
passed, only three were executed. 

But the inquiries instituted by the Foreign 
Office have not been confined to Europe. A 
copious supply of reports is sent by Sir Edward 
Thornton from the United States, affording 
facts and evidence of a most conflicting nature. 
While in some seventeen States the punishment 
of death is retained and enforced with various 
degrees of rigor, it has been abolished in 
Maine, Rhode Island, Wisconsin and Michigan. 
In Kansas, also, it has, since 1872, been ren* 
dered practically inoperative by an enactment 
that no one convicted of a capital crime can be 
executed, except when so ordered by the Gover- 
nor of the State, after the expiration of one year 
firom the date of sentence. Popular opinion 
upon the subject in America also seems to be 
unsettled. It is stated, for instance, that in the 
State of North Carolina there is a growing 
sentiment against capital punishment, and that 
<< if made a political issue it would be carried." 
Strong evidence in favor of its abolition is also 
supplied by the Secretary of State ior Rhode 
Island, where, as already mentioned, the pun- 
ishment no longer exists. << 1 think it is safe 
to say," he observes, *<that the sense of our 
community is strongly against it. I do not re- 
call any effort for many years to have it restored, 
and I think any proposition to that effect would 
receive very little sympathy *, nor do I think it 



can be claimed that homicide has increased in 
consequence of the abolition of the death pen- 
alty. I do not recall an instance where the 
penalty has presumably had any effect on the 
commission of the crime." On the other hand, 
however, au ex-Governor of the State of Ohio 
declares his conviction that more than three- 
quarters of the people are in tavor of capital 
punishment, and states that during the term of 
his oflicial experience he remembers '* but one 
single instance when an opposition to capital 
punishment was given as a reason why the 
convict should be pardoned." 

Such evidence as we have briefly cited must, 
on the whole, be admitted by the most zealous 
advocates of capital punishment to point irre- 
sistibly to one conclusion. It cannot be denied 
that among civilized nations the penalty of 
death is at the present time seldom inflicted, 
even in the case of the most heinous offences. 
In one European country, and in certain 
Ameiican States, the punishment has been 
formally abolished ; in other countries the 
prerogative of pardon has been so liberally em- 
ployed that capital sentences are only on rare 
occasions carried into execution. The merits 
of capital punishment as a deterrent, it is not 
our present purpose to discuss ; but we may, in 
conclusion, refer to an opinion upon this point, 
expressed in the report for the State of Maine, 
which seems deserving of careful consideration. 
(< The better opinion seems to be that criminals 
are not deterred from the commission of murder 
by the fear of the punishment of death which 
would follow their detection. If they believed 
that they would be detected and convicted of 
the crime, in almost every case they would re- 
frain from its commission." Certainty of de- 
tection is more essential to an efficient penal 
code than severity of punishment. — London 
Law TitMs. 



NOTES OF GASES. 



SUPERIOR COURT. 

Montreal, June 27, 1881. 

JS^ore Macrat, J. 

Campbell v. Jambb et al. 

Contract — MisrepreaerUation. 

Heldj where the d^endante purchased the ngU/rom 

plaintiff to mant^acture and Bell a patented 
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ekumj and more than two moniha aubsequently 
wrote thai the ehum was a euceeesj that they 
eould not qfterwardSj in defence to an action 
on the eontraetj act up mierepresentation as to 
the merita qf the patented article. 

PiK Curiam. Thin is an action on an 
agreement which was entered into between 
the parties in April, 1880. Under the agree- 
ment in question the plaintiff gave the de- 
fendants the right to manufacture and sell a 
new kind of chum, called the Monitor^ in the 
ProTince of Quebec, this chum being one for 
which plaintiff holds a patent. The plaintiff 
wae to protect defendants, and the defendants 
were to keep on hand a lot of the chums of 
different sizes, so that the market should be fur- 
nished with them. The defendants were to 
posh sales in the Prorince, Ac, and were to pay 
plaintiff a royalty of $1 a chum, and on 150 
at least before February, 1881. They paid $50 
in adrance, and were to pay quarterly on the 
first of May, August, Noyember and February 
(first payment due 1st August, 1880), with 
attested accounts of sales each quarter. The 
$100, balance of 1st February, 1881, is unpaid, 
and the plaintiff alleges that the defendants 
have fkiled to pay all else, and to render 
accounts each quarter as they were bound to do ; 
that they have not kept the market supplied, 
and have not pushed sales, but have been neg- 
ligent, and have thus damaged plaintiff to the 
extent of $50. The conclusions are for the 
sun of $160, and that the defendants be con- 
demned to render a full account of all their 
•ales and doings, or, in de&ult of an account, 
that they be condemned to pay a further sum of 
$500 as damages. 

The plea is to the effect that plaintiff falsely 
pretended that his chum was a new and useful 
invention, and that its principle was new, 
whereas it is not new, and the chum does not 
perform its work in any way to fulfil what the 
plaintiff represented about it, and is not a new 
and usefdl invention ; that the plaintiff was to 
defend the defendants selling said churn, but 
instead of doing so has allowed others to make 
and sell chums of like principle, although the 
defiendants duly notified the plaintiff of what 
was going on; that the "Baldwin figure 8 
chum" has been openly sold in competition 
with plaintiff's so-called invention and works 
upon like principle as plaintiff's patented churn, 



but the plaintiff has never taken steps to prose- 
cute those selling the Baldwin chum ; that the 
Baldwin is a superior chum, and prevents the 
sale of plaintiff's, in consequence ; that plain- 
tiff gave the defendants the exclusive right to 
sell but had been selling, contrary to his agree- 
ment, churns mannfiEu;tured by himself in the 
city of Montreal ; that defendants did all they 
could, by advertising and sending agents about, 
and manufiacturing chums, to push sales, and 
kept at it for months, but have only sold 13 
chums, and the patent is worthless ; that it is 
untrue that defendants have nefused to furnish 
accounts to plaintiff, as they^have regularly 
rendered accounts The conclusions of the 
plea pray that the agreement of April, 1880, be 
rescinded and the plaintiff's action dismissed. 

The plaintiff answered specially that the 
defendants had never made any complaints to 
him about the Baldwin churn, and that the rest 
of defendants' allegations were untrue. 

The defence is not made out, but quite the 
contrary. The defendants' letters to plaintiff 
of June and July testify against them. On the 
16th June, 1880, the defendants wrote asking 
license to sell the chum in Ontario, and on the 
2nd July, 1880, the defendants wrote to plain- 
tiff that the chum was a success. James' depo- 
sition proves this letter. I see no false rep- 
resentations by plaintiff, nor default by him to- 
wards the defendants. The latter have made a 
bad bargain, and lost mopey undoubtedly, yet 
their defence fails. The plaintiff did not 
guarantee any amount of sales to defendants, 
and the latter have not rendered to plaintiff 
quarterly accounts as he was entitled to have 
them, nor have they paid the plaintiff what they 
guaranteed him. Judgment will therefore go in 
fitvor of plaintiff for the $100, balance, and for 
an account. 

John L. Morrit for plaintiff. 

Maelaren j* Leet for defendants. 



SUPERIOR COURT. 

MoNTRiAL, June 27, 1881. 
B^ore Maokay, J. 

Rot v. Ths Grawd Trunk Railway Co. of 

Canada. 
Railway — Accident at Croasing — Negligence. 

The plaintiffs while attempting to paaa a railway 
croaaingf waa atrttck by a train and it^'ured ; 
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keldj that he was bound to use caution in 
crouing the track at an hour when trairu 
were ueually pasting, and the Company not 
being guilty (ff negligence or omission of the 
customary warnings, the plaintiff was not en- 
titled to damages for it^uries sustained. 

Pm ('UBiAif. The plaintiff, a physician, com- 
plains that on the 23rd of November, 1880, at 
half-past five p.m., on Ht. Philippe street, at St. 
Henri, while crossing the railroad track there, 
he was struck by a eonvoi of the defendant's 
railroad. It is a very dangerous place, says 
plaintiff. The oollision made him ^< sauter une 
mngtatne de pieds dans Pair;" he was going to- 
wards Point St. Charles, along St. Philippe 
street, and was struck by the train coming from 
Montreal, and moving westwarcQy. He had to 
keep his bed for a month, and a maladie incurable 
has been induced, which will abridge his exist- 
ence several years, de plusteurs anrUes, He suf- 
fered agonies (JLes souffrances les plus aigues) for a 
month. At that place no sig^ was up to indi- 
cate the railroad track is there, and no lights 
there lighted it up. On the left side of St. 
Philippe street buildings reach to seven or 
eight feet from the railroad, and prevent see- 
ing a train approaching from Montreal. Con- 
sequently, says the plaintiff's declaration, it was 
gross negligence of the defendant not to have 
barriers and lights there. The plaintiff adds 
that no bell nor whistle announced the approach 
of that train on that night ; and here again 
was gross negligence. Evidently, says plain- 
tiff's declaration, it was the fault of the defends 
ant that the accident happened. Plaintiff had 
to call in doctors, which had cost him at least 
$200. Further, the plaintiff's voiture was broken, 
and damages were caused to the amount of $18 
in repairs. Finally, at least $300 was lost to 
plaintiff ot earnings from attending to his usual 
practice. Considering all these damages, and 
the fact that from this accident the plaintiff's 
existence will be abridged, infailliblement, de 
plusteurs annies, $10,000 are the least damages 
that ought to be awarded plaintiff, says his 
declaration. 

The plea is the general issue ; denying 
plaintiff's allegations; denying that he has 
suffered as alleged, kc. ; and a special plea, 
alleging that the accident was not caused by 
any fault of defendant, but that if plaintiff was 
hurt it was by his own faxalt and imprudence; 



that plaintiff caused his own damages or con- 
tributed to them by his own negligence and 
imprudence. 

The principal witness for plaintiff is his 
brother, Jos. Henri Roy, aged 19 years, a mer- 
chant's or shop clerk. He was driving plaintiff 
in a cariole. They had reached the track, when 
plaintiff cried oat, "VolU les chars.'' The 
driver jerked the horse, who made a leap and 
got across the track, but the hind part of the 
sleigh was struck. Plaintiff est UmbS d terre, 
says Henri. He swears that they could not see 
the train approaching owing to a building ; ni 
sijffhtj ni cloche, was to be heard. The train was 
going more than six miles an hour, says Henri. 
He adds : It was a train of four cars drawn by 
an engine. He is certain, positif that there 
were four or five, and that it was a freight 
train. 

It is proved by the defendants that that 
November only three trains left Montreal pass- 
ing St. Philippe street and going west of it, 
between 6 and 6 o'clock ; one leaving Montreal 
at 5, one at one minute past 5, and the third at 
20 minutes past 5. The two first were pas- 
senger trains, and the third oue an engine with 
one freight car. Nobody on any of those trains 
felt any shock or was aware of having collided 
with anything that night. In approaching St. 
Philippe street crossing, all the engine bells 
were ringing. This i • proved abundantly, not 
merely by the firemen and others in the employ 
of defendants, but by four indifferent persons. 
Upon this point Henri is flatly contradicted, as 
is plaintiff's declaration. Henri is proved un- 
true, also, in stating that the train was going 
more than six miles an hour, also in stating 
that it was a freight train of four or five cars, 
positively ; for two and a half miles an hoar 
was the greatest speed of the train there, and it 
was composed of only one freight car drawn by 
a pilot engine. If plaintiff's voiture was struck, 
it must have been by this pilot engine train, 
for none other passed there at the time stated 
in plaintiff's declaration, and it must have been 
very slightly for nobody on the train to per- 
ceive any collision. That plaintiff was thrown 
25 feet into the air by the collision is untrue ; 
there is not a shadow of proof of that ; on the 
contrary, there is reason to doubt that plaintiff 
was thrown out of his vehicle. Henri says he 
was thrown out en bas, Leonard says he was 
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leaning on the yehiole, outside of it^ when he 
fint saw him, while Leon, eharretier^ and 
Walter McDonald say that plaintiff was in the 
deigh all the time. Henri jumped out, and 
after picking up a parcel that had fallen out of 
the sleigh, the two turned round and drove 
away home, the plaintiff not much hurt appar- 
ently, and haying his senses perfectly, and 
swinging out his arms to show that they were 
all right. The plaintiff's allegation that no 
sign was up to indicate the railway crossing at 
St Philippe street is not true ; nor is it true 
that plaintiff had to keep his bed for a month ; 
nor is it true that a maladie ineuriUfU has super- 
vened that will shorten plaintiff's existence 
infallibly. I do not believe that plaintiff suf- 
fered much. He made extraordinary efforts to 
prove the contrary, and to prove his maladie 
inatrabief but he failed. His doctors had hard 
work to say what harm he had received, be- 
yond a slight contusion between the lower 
ribs and the haunch. They were pressed to 
swear to impossibilities. The appearance phy. 
sical of plaintiff before me was excellent. The 
allegation that he was put to expense of $200 
for medical attendance has not been proved. 
That plaintiff had to keep his bed for a month 
is not true. Dr. Scott's evidence is to the con- 
trary. It is unfortunate for plaintiff that Dr. 
Scott called when he did, to find that the 
plaintiff, instead of being in bed, was away 
Irom his house at St. Henri. He had gone 
out This was six or seven days after the acci- 
dent 

I have said that the damage done to plaintiff 
was small ; but be this as it may, another 
question is, namely : was or is defendant blame- 
able for it — is fauu proved against defend- 
ants? Upon this I find for defendants. Plaintiff 
is blameable for the accident by inobservance 
of precaution at approaching the railway cross- 
ing. He, resident at the place, was bound to 
know that the railway track was there, and 
be might have known that between five 
and half-past five three trains would pass 
there; for such had been the case all that 
month of November. Certainly no fault can 
be seen against the defendants ; so they must 
gol^ee. 

iZoy j- BoutiUier for plaintiff. 
Qto. Macra€f Q.C^ for defendants. 



SUPERIOR COURT. 

Montreal, June 28, 1881. 
Before Tobhancb, J. 

La Banqui Jaoquks Cabtiir v. Mbunibb, and 
Pbbvost et al., creditors collocated, and 
La Banqub d'Hoohblaoa, contesting. 

Hypothec — Inaolvency. 

A hypothec will not be tet aeide on the ground thai 
the debtor was insolvent at the time it wot 
grnntedj unleu it appear that euch ineolvency 
was notoriouty or that there was /raudulent 
collusion between the parties, 

Pbb Cubiam. Prevost & Co. were collo- 
cated for the sum of $811.31, under a mort- 
gage, of date 28th April, 1880. The Bank 
contested the collocation on the ground that, 
at the date of the mortgage, Meunier, who 
gave it, was notoriously insolvent. C. C. 
2023. One Marion was debtor of Meunier, 
and also liable on certain paper, which he 
(Marion) had received as accommodation from 
Meunier. He absconded in March 1880, and it 
became known that Meunier, besides his own 
liabilities, was seriously affected by the insol- 
vency of Marion. Mr. DeMartigny, Cashier of 
the Bank Jacques Cartier, says he bad a con- 
versation with Meunier, after the departure of 
Marion, and that he had the appearance of a 
man completely lost in his affairs with Marion ; 
and gave him the impression that he was not then 
solvent. << Etait-ce connu dans le monde des 
affaires? (qu'il a 6t6 poursuivi par un g^^and 
nombre de personnes). £tait-ce coonu g6n6nu 
lement ? R. C'^tait k peu pr^s admis qu'il 6tait 
insolvable." This must have been in the early 
part of May. 

In cross-examination, he is asked : *< Au com- 
"mencement de mai, pouvez-vous dire qu'il 
<< 6tait notoirement connu, dans la cit6 de 
" Montreal, que M. Meunier 6tait insolvable 7 
R. Moi, je crois que j'^taissous cette Impression 
Ik qu'il etait insolvable, apr^s le depart de 
Marion; dds lors qu'il m'efit declare qu'il ne 
savait pas le montant des billets qu'il avait 
sign6s, j'ai cru qu'il 6tait insolvable. 

Q. Mais, §tait-ce une chose g6n6ralement 
connue parmi les hommes d'affaires de la cit6 
de Montreal ? £tait-ce des bruits qui couraient 
la ville 7 

R. Je crois qu'un certain nombre le croyait ; 

j'ai eu occasion d'en parler avec quelqu'un, et 

on a dit : 9a va entratner la fiaillite de Meunier. 

Q. £tait-ce avec les Directeurs de la Banque 
que vous avez parl6 de cela 7 
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B. Qaelquefois arec let Directeurs de la 
Banque, et quelquefois en dehors. On croyaii 
Meunier riche jusqn'k ce moment-Ii^ maie apr^s 
cela, on a dit : qi ya entratner la fiuUite de 
Meunier. 

Q. Est-ce que j'ai compris de vous, tout-&- 
rheure, que monsieur Meunier passait pour 
riche avant le depart de M. Marion ? 

R. Jusqu'jk ce moment-lli, moi, je I'ai cru pour 
un homme k I'aise. 

Q. Si vouB ayiez la certitude que 9a n'ezc^de- 
rait pas $3,000, (le montant de hillets signte 
par Meunier pour Marion) est-ce que c'6tait de 
nature k le miner, k le rendre insolvable 7 

R. Monsieur Meunier ignorait alors le mon- 
tant des billets qu'il avait donnas pour Marion, 
et nous avons cru que c'^tait entre $3,000 k 
$4,000. 

Q. D'apr^ les informations que vous avez 
maintenant, ^ n'excMe pas $3,000, et croyee- 
Yous que c'6tait de nature k le (aire passer pour, 
insolvable, m^me k cette 6poque-l& ? 

R. D'apr^s sa propre declaration, j'ai Hk con- 
yaincu que 9a I'amenerait en fidllite, qu'il ne 
pourrait pas payer. 

Q. Mais il n'y a que rous qui avez eu cette 
opinion-Ill 7 

R. C*6tait une conversation avec lui ; mais 
opmme je vous le remarque, Topinion du pu- 
blic 6tait qu41 6tait entraln6 par la fuite de 
Marion, je parle de ceuz avec qui j'ai eu des 
conversations. 

M. Brais, Cashier of the Hochelaga Bank, 
says that when Marion left, it was notorious 
that Meunier was maker or endorser on his 
paper, and some of it being overdue, he 
saw Meunier to have an explanation. <<Je 
lui ai demand^ s'il 6tait appel6 k payer 
les billets de Marion, comment 9a I'aifecterait. 
II m'a dit : s'ils continuent k vouloir aller 
comme cela, et vouloir me faire payer de 
suite, je ne suis pas capable de payer tout cela. 
11 m*a dit : Pent-^tre que plus tard je pourrais 
payer ; mais, dans le moment, si j'^tais appel6 
k payer cela, je ne suis pas capable de le faire." 

Q. Avez-vons eu occasion d'entcndre parler, 
par diff(6rentes personnes dans le monde com- 
mercial, de la position de M. Meunier apr6s le 
depart de M. Marion 7 



R. Cest comme je le disais tout-^rheure, les 
gens, dans le moment du depart de M. Marion, 
n'^taient pas tout-2i-fiiit positifs sur r6tat des 
affaires de M. Meunier, et comment il pourrait 
rencontrer les billets de M. Marion; les gens 
discutaient cela entre euz. 

Q. II y avait, au moins, beaucoup de doute 
sur la solvability de M. Meunier? 

R. II y avait de grandes craintes. Je sais 
que dans le bureau chez nous, d'apr^s les infor- 
mations que nous avions prises, nous avions de 
grandes craintes sur la position de M. Meunier. 

Q. Ensuite, avez-vous eu connaissance des 
poursuitee qui out 6te prises centre M. Meunier, 
par plusieurs de ses creanciors ? 

R. Oui, monsieur. 

Q. C'^tait g^n^ralement connu ? 

R. Oui, c'dtait g^n^ralement connu. 

OROSS-BXAMIKBD. 

Q. Disait-on dans le monde commercial que 
M. Meunier 6tait insolvable k cette 6poque-]li 7 

R. Je ne puis pas r6pondre k cette question-1^. 

Q. Est-ce qu'on disait cela, oui ou non ? 

R. On disait qu*on ne savait pas comment 
M. Meunier pourrait sortir de \k. 

Q. Disait-ou qu'il ^tait insolvable dans le 
monde commercial 7 

R. Ca, c'est difficile k dire; moi, je ne I'ai 
pas entendu dire. 

Vous ne saviez pas non plus qu'il 6taat insol- 
vable 7 Vous aviez des dontes 7 

R. J'avais des doutes ; <:'est tout ce que 
j'avais ; personnellement je ne connaissais pas 
le montant que M. Meunier devait k Montreal. 

Q. II n'^tait pas dit publiquement que M. 
Meunier ne serait pas capable de payer ses 
dettes, de rencontrer ses affaires ? 

R. Quant k ses affaires personnelles, toat le 
monde 6tait certain de cela, mais quant aux 
affaires de Marion, on n'6tait pas certain. 

Q. Mais on ne disait pas dans le public que 
M. Meunier ne serait pas capable de rencontrer 
les obligations qu'il avait souscrites 7 

R. On disait qu'on ne savait pas comment il 
s'en tirerait avec les affaires de Marion. 

Q. On faisait des suppositions dans le pub- 
lic? 

R. Comme de raison. 

Q. N'esi^e pas au commencement de mai 
que vous Stes all6 chez M. Meunier? 

R. C'est k la fin du mois d'avril ou au com- 
mencement de mai. 
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Touching the suits taken ont against Mennier, 
the first I find is by the Molsons Bank, on the 
37th April. The action by Prevost k Cie. is on 
the 29th April, and Prevost says he sued be- 
cause the Bank had. Meunier carried on bnsi- 
nesB till June. Do all these facts show notorious 
insolvency on the 28th April, and on the Ist 
May, dates of the two obligations? M. De 
Martigny says in his examination in chief that 
it was about admitted that Meunier was insol- 
Tent when he was sued. In cross-examination, 
in answer to the question whether Meunier was 
notoriously insolvent in the beginning of May, 
he gays he was under the impression that he 
was insolvent. He adds, he thought a number 
thought so. The opinion of those with whom 
he had conversations was that Meunier was in- 
rolved (entrain^) by Marion. 

Mr. Blais, cashier of the Banqne d'Hoche- 
laga, could not say when Meunier was sued, 
that the commercial world said he was insol- 
vent. He had not heard it.' He had doubts 
himself. The facts show that Meunier was 
insolvent about the first of May, but I do not 
see proof of notorious insolvency — insolvency 
known to the public as a fact, or insolvency 
known to Mr. Prevost or Mr. Dionne. C.C. 1035. 

Referring now to the jurisprudence of our 
Courts, I have before me a case of Shawj mort- 
gage creditor in the insolvency of Warren^ 12 
L.C.J. 309, where the mortgage was upheld by 
the Court of Review. Mr. Justice Mackay 
said: *<tt would be intolerable if mere insol. 
vency should vitiate all transactions which 
have occurred in good faith with the insolvent. 
In order that it should vitiate such transactions, 
the insolvency must be known to the party or 
notorious." This case was reversed by the 
Queen's Bench, but on the facts. There is also 
the case of Dorwin v. Thornton, and La Banque 
Jaequet Cariierj opposant, where the Superior 
Court (Torrance, J.) held that the hypoth^ue 
was valid where as a matter of fact C.C. 2023 
could not apply. 3 Rev. Crit. 85. This judg- 
ment was reversed in Appeal, on the ground 
that the &cts established notorious insolvency. 
19 L. C. J. 100. 

On the whole case, my conclusion is that the 

contestation by the Bank be dismissed, and the 

h^potkique allowed to stand. 

Contestation dismissed. 
Beiqtie j- McOoun for the Bank. 
Duhamel j- Co, for creditor collocated. 



SUPERIOR COURT. 

MoNTBiAL, June 28, 1881. 

Before Torranck> J. 

Walkir v. Tub Citt of Montreal. 

Corporation — Illegal arrest. 

An arrest under the Vagrant Act (32-33 Viet, [Can.] 
c. 28), /or indecent exposure^ cannot he made 
without warrant after an interval qftime/ollow" 
ing the offence, and where such unauthorized 
arrest was made the City was held liable in 
damages /or the act of its policeman. 

This was an action of damages against the City 
of Montreal and Alexis Prefontaine, one of its 
policemen, for an illegal arrest and criminal 
prosecution. The^ity pleaded that it was in 
no wise responsible for the acts of the police- 
man, and if plaintifif had been illegally im- 
prisoned, Pretontaine did not act by the orders 
of the City. Prefontaine pleaded that com- 
plaints of indecent exposure of his person by 
Walker had been made, and he was arrested and 
indicted and a true bill found by a jury against 
Walker, and in the circumstances of this case, 
there was probable cause for the arrest and 
prosecution. 

Pbr Curiam. The fiicts show that Walker was 
arrested by Prefontaine by order of the assistant 
sergeant of ihe Chaboillez police station on the 
16th April 1880, and confined in the station until 
the afternoon of the following day (Sunday), and 
then was liberated on bail. The following morn- 
ing he was brought before the Recorder's Court 
on the charge of exposing his person to wit, his 
privy parts, publicly and indecently in St. Bona- 
venture street, and after hearing witnesses, the 
case was sent to the general sessions of the 
peace. There an indictment was laid before the 
gpimd jury, a true bill found and plaintifif was 
in the month of June acquitted by the petty 
jury. There was evidence by school girls who 
had complained to their parents that they had 
seen the plaintiff more than once in a lane or 
passage, and also in a yard with the gate open 
off St. Bonaventure street, exposing his person, 
with his trowsers unbuttoned, and holding his 
privy parts in his hands. The plain English of 
it was that he obeyed a call of nature in a 
passage or y&rd off a street of the City. Probably 
he did it in a more careless way than might 
have been, and it is much to be regretted that 
the Corporation has not provided in convenient 
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places urinals which would prevent unseemlj 
spectacles. The arrest was made without a 
warrant on a Saturday afternoon and the plain- 
tiflf was in custody neaily 24 hours before he 
was bailed out. Do the circumstances entitle 
him to damages, and is the claim good against 
the city and also against the policeman ? The 
Vagrant Act, 32-33 Victoria (1869) (Canada) 
Cap. 28, has been cited. It provides for the 
punishment of persons openly or indecently 
exposing their persons. So also, the City 
Charter 14 & 15 Vic. Cap. 128, Sect. 87, makes 
it lawful for a constable of the police force to 
arrest on view any person offending against any 
of the by-laws, Rules, and Regulations of the 
City, the violation of which is punishable with 
imprisonment, and it may and shall be lawful 
also for any such officer or constable to arrest 
any such offender against any such by-law, 
Rule or Regulation, immediately or very soon 
after the commission of the offence, upon good 
and satisfi&ctory information given as to the 
nature of the offence and the parties by whom 
committed. 

We see here that the Vagrant Act pro- 
vides for the punishment of persons openly 
or indecently exposing their persons, but it has 
no application to the present case ; it does not 
provide for arrest without warrant after an 
interval of time following the offence. The 
City charter allows of the arrest by a constable 
of a person violating the City by-laws, rules 
and regulations Immediately or very soon after 
the commission of the offence, but there is here 
no City by-law which has been violated, so far 
as I have seen. The policeman was to blame 
for what he did without a warrant, and he 
should answer for it in damages, and the City 
should also answer for him, for he acted on the 
order of his sergeant. Both will therefore be 
condemned. I would also add that plaintiff is 
to blame for responding to a call of nature in 
a way to offend a sense of propriety, though the 
offence is of every day occurrence, and the City 
is to blame further in chis that it has not pro- 
vided in convenient localities, urinals or places 
of retirement to be found in most of civilised 
countries in large cities. The damages are 
assessed at $60 which will cover the loss of 10 
dayb' pay, of which plaintiff complains among 
other things. 

The costs will be those of an action over $1 00. 



GreenthielcU ^ Butieed for plaintiff. 
Ray, Q.C, and Ethter for the City. 



RECENT V. S. DECISIONS. 

Negligence — Injury to person ttopping upon 
Bireei from /all qf de/eetwe wall. — A person 
lawfully passing along a street, who stops on 
the door sill of a house fronting on the street, 
for the purpose of adjusting his shoe, and while 
thus occupied, his head being within the lines 
of the street, without any negligence on his 
part, is injured by a brick fiEtlling on his hesd, 
in consequence of the dilapidated condition of 
the wall of the house, has a right of action 
against the owner of the house for the injury 
inflicted. Deford v. State, 30 Md. 205 ; Irwin 
V. Sprigg, 6 Oill, 200 ; Copeland v. Hardengham, 
3 Campb. 348; Maenner v. Carroll, 46 Md. 212; 
Butterfield v. Forrester, 11 East, 60; Bridge v. 
G. J. R. Co., 3 M. ft W. 244 . Angell on Higbw. 
347. Travellers on a street have not only the 
right to pass, but to stop and rest on necessary 
and reasonable occasions, so that they do not 
obstruct the street, or doorways, or wantonly 
injure them. Douglas, 745 ; 3 Steph. K. P. 
2768 ; 2 Bl. Com., note 26, by Christ. ; Adams 
V. Rivers, 11 Barb. 390. A ruined or dilapidated 
wall is as much a nuisance, if it imperils the 
safety of passengers or travellers on a public 
highway, as a ditch or a pit-fall dug by its 
side.^-iftifTay v. McShane^ Maryland Court of 
Appeals, 52 Maryland Rep. 



GENERAL NOTES. 



Were the verdiet to stand which was given tiie 
other day at the Ouildhall in the ease of BartUa t. 
Evre^ the legal obligations of the fashionable world 
of London would be very largely increased. A roll of 
carpet, such as is in universal use for such parpoees, 
had been laid down from the door of the defendant's 
house to the door of his carriage. The plaintiff, in 
passing along the street, caught his foot in the carpet 
and fell, sustaining severe injuries. There was no 
suggestion, apparently, on the part of the plaintiff 
that there was any negligence on the part of the de- 
fendant or his servants in the way in which the carpet 
was laid down. The place where the accident occur- 
red was lighted in the ordinary wayi and the only 
complaint was that no one was stationed by the car- 
pet to warn passers-by of its presence. We venture 
to think that the case was lost because no witneeses 
were called for the defence to prove that the carpet 
was laid in the ordinaiy way and without negligence^ 
— 'London Law Timet^ 
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THE ATTEMPT TO MURDER THE 
PRESIDENT, 

The attempt to murder tfae President of the 
United States will create an unmixed feeling of 
reprohation. It may perhaps have the effect of 
opening the eyes of people to some extent to 
the real nature of the anti-social ideas so rife in 
tiie world just now. They are by no means 
new, and although for the last few centuries 
civilisation has had the best of the battle, it 
weald be a sad mistake to believe that the 
enemy is extirpated. It has a ceaseless hold in 
the savage tendencies of man. Nor is it want- 
ing in the most highly advanced countries. 
There it frequently assumes elegant and pol- 
ished forms. It is served by learni ng, eloq aence 
and liteiary ability, so that the superficial are 
abnost deluded into the belief that it is a new 
phase of civilization on which we are entering. 
The most dangerous means these cultivated 
apostles of disorder employ is their pretended 
philanthropy. They aflfect enthusiasm for the 
individual, as a blind for their dislike to social 
order. The doctrine of equality flatters the 
vanity and jealousy of mankind, and slander, 
working on the mean vice of suspicion, affords 
a plausible justification for eveiy crime. About 
a year ago a popular lecturer alluded to Lord 
Leitrim's murder, and in justification of the 
morderer, related a sensational story, which, if 
not a lie, showed that the narrator was a par- 
ticipator in the murderer's guilt. This story 
was received with applause, and the whole was 
reported in the newspapers, without comment. 
It is only £ur to the lecturer to say, that, either 
from some remains of moral sense, or the fear 
that his audience might have what he lacked, 
he fuled to relate that Lord Leitrim's servant, 
who, it seems, was not guilty of the provocation 
which was supposed to justify his master's mur- 
der, was also assassinated at the same time. 
Two lives were thus sacrificed to satisfy the re- 
▼eugeful feelings of the barbarian brother ^f an 
mviituous woman, for that is the true moral 
of the nanstiTe referred to. We have lately 



heard much of the sympatny existing for the 
Nihilists ; and the British House of Commons, 
by repeated votes, has testified to its sympathy 
with spoliation. It is idle to draw distinctions 
between murder and robbery, so as to condemn 
one, and applaud the other. The difference is 
only one of degree. It is more odious to mur- 
der than to rob, that is all ; but an Act of Par- 
liament does not efface the guilt of either, and 
history will condemn the Irish land bill just as 
it does the legalized murder of Strafford and the 
confiscations of Orom well . The same authority 
which commands us to do no murder, has also 
forbidden us to steal, or even to covet what is 
another's. To tell us that a Czar may be mur- 
dered, because the Government of which he is 
the head is autocratic, and that a President may 
not, because his Government is democratic, is 
silly in the extreme. Sound sense condemns 
all such fiftUacles, and the laws of social order 
are as inexorable in protecting the life of the 
Emperor of fiussia, of President Garfield and of 
the Queen, as they are in protecting the rights of 
Irish landlords. It cannot enter into our con- 
sideration whether the Czar should establish a 
Parliament at St. Petersburgh or not, or whether 
a landlord should live in one place rather than 
in another, and if we allow such considerations 
to guide us, or even to sway our sympathies, we 
are working against true civilization. At first 
sight this will appear a heresy to those who are 
in the habit of looking at material progress as the 
equivalent of civilization ; but it is quite easy 
to conceive a perfect barbarian swinging in the 
pivot chair of a drawing-room car, corresponding 
by telegraph and conversing by telephone. 
Progress is the general accompaniment of civili- 
zation, and it may safely be assumed that with- 
out the latter the former will not be enduring ^ 
but they are not synonymous. We shall proba- 
bly hear that Guiteau is insane. The same plea 
might have been urged for Bussakoff and for the 
virago who shared his crime and his Me. It has 
often been used on behalf of Mr. Gladstone, 
whose political changes at convenient seasons, 
appear to require some special apology. Wide 
as the definitions of insanity are, there is none 
that can be made to cover the acts of those social 
bandits who, ignoring the moral law, seek to 
shield themselves from responsibility by avow- 
ing a political motive lor their crimes. 

B. 
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NOTES OF GASES. 



COURT OP QUEEN'S BENCH. 

MoKTRBAL, Jane 30, 1881. 
DoRiON, C.J., MoNKi Rambay, Cross & Baby, JJ. 

MuNN et al. v. Lxwis Bibobb & Sons (a cor- 
porate body). 

Sale — Acceptance — Evidence — Parol. 

Proof oj acceptance {without delivmf), under 1235 
C. C.f cannot be made by parol testimony. 

Rakbat, J. Tfae action is brouglit by Wm. 
Runton Mnnii and Robert Stewart Munn, doing 
business in Newfoundland under the name and 
style of John Munn k Co. The declaration 
sets forth the transaction as being carried out 
by Lord k Munn, as agents of John Munn k 
Co., with the defendants acting by their agent 
Wm. Johnson ; that Johnson knew that Lord, 
Munn k Co. were acting as agents of John 
Munn k Co.^ and that Johason purchased the 
goods in question, barrels of steamed oil. The 
declaration sets forth further that Johnson 
wrote to Lord, Munn k Co. withdrawing liis 
offer, as though it had not been accepted . 
that Lord, Munn k ' Co. demurred to this, and 
that then Johnson authorized Lord, Munn k 
Co. to sell the oil for account of defendants. 
The defendants deny in the most ample man- 
ner that they ever purchased the oil, or had any 
negotiation with the plaintiffs concerning the 
oil, or that they had contracted with plaintiffs 
as alleged in plaintiffs' declaration. By a second 
plea defendants specially deny that Johnson 
was ever authorized by them, or that he had 
any authority to enter into the alleged contract 
on their beh 'If. 

On the issues so raised the p'lrties went 
to proof, and plaintiffs produced James Lord, 
a partner of Lord, Munn k Co., as a wit- 
ness. Without objection Lord proved that 
Johnson was the agent of the defendants. He 
was then asked to state << what occurred on the 
occasion of the visit of Mr. Johnson to your 
office (i.e. office of witness), the 26th of May, I 
1878." Witness then related the propositions of 
Johnson, that Lord, Munn k Co. telegraphed to 
plaintiffs theii answer accepting, and that Lord, j 
Munn k Co. then offered the oil as stated. 
Here defendants' counsel interposed an objec- 



tion "to the witness proceeding to detail the 
conversation if any which occurred between 
him and Mr. Johnson on this occasion, inasmuch 
as it is an attempt to prove by mere verbal con- 
versation a contract for the sale of goods ex- 
ceeding in value the smn of $50, without hav- 
ing first produced any memorandum in writing, 
or made aiiy proof within the re<iuirement8 of 
Article 1235, C. C." This objection was main- 
tained, and the ruling was excepted to. 

On behalf of plaintiffs, witness was then 
asked : " Had you in store on account of Lewis 
Berg:er k Sons, a quantity of seal oil during the 
course of the summer of 1880?" Objection 
was taken to this on similar grounds, and par- 
ticularly that there was no evid- nee that the 
defendants ever had delivery of any part or por- 
tion thereof, or that the said goods had ever 
passed out of the possession of Lord, Munn & 
Co., I suppose as agents of plaintiffs. This ol>- 
jection was maintained. 

Witness was then asked : << Did you or did 
the plaintiffs in this case deliver any oil that 
you had in your possession for themselves ; did 
they employ you to act as agent for them to sell 
it ? " The defendants made a very lengthy ob- 
jection to this question. They contended it was 
irrelevant unless it was intended to get witness 
to say that his firm held the oil for detcndants. 
Other questions all seeking to elicit from wit- 
ness answers to show that he had received vtT. 
bal instructions to deal with the oil as if it were 
the property of defendants stored with Lord, 
Munn A; Co., were put ; but they were all object- 
ed to and the objections maintained by the 
Court unless some writing could be produced. 
The witness said there was no such writing. 
The plaintiffs then asked the following ques- 
tion : " Did the defendants by their agent, Mr. 
Johnson, exercise any acts of ownership over the 
said oil so in store during the months of July 
and August and September of the year 1880, 
and if so, state what the said acts of ownership 
were ? " Objection was taken to this question, 
and the Court instructed the witness that "if 
there is any writing to establish the said acts of 
ownership he may answer." The witness 8aj« 
** there is no exercise of acts of ownership in 
writing." The Court thereupon maintained the 
objection. 

The ruling of the Court then amounts to thisr 
that without a memorandom in writing being 
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produced, no dealing with the goods by mere 
words could be proved. 

From these decisions plaintiffs seek to appeal, 
and as the point has been fully argued it 
becomes the duty of the Court to deal with the 
foil merits of the application. The grounds 
urged by plaintiffiB were, firstly, that it was not 
necesaary under Art. 1233, C. C, to prove the 
memorandum in the first place. Secondly, that 
proof of an acceptance without a delivery 
sufficed to take the case out of the rule of our 
article, and that acceptance could be proved by 
parol. 

The first of these objections appears to me 
only to raise a question of order of proceedings. 
It would probably be competent for a judge to 
admit parol evidence before the production of 
the memorandum in writing, if it were under- 
stood that the memorandum existed and would 
be produced, but when it is not contended that 
any such memorandum exists it would be absurd 
to admit endence which could not possibly 
maintain the action. The form of the declan^ 
tioQ leaves no doubt as to the position of the 
plaintiffs in the present case. It is obvious 
that the person who drew the declaration was 
perfectly aware of the difficulty before him, and 
that he purposely set up the dealing with the 
goods in order to get round it by proving a 
Terbal dealing with the goods, if it may be so 
described. When the art. (1235) says no action 
shall be maintained without a writing, it clearly 
means that where there is no writing no such 
eTidence shall be received, else we should have 
evidence adduced in support of that which can- 
not be maintained. I am therefore of opinion 
that the first reason is unfounded. 

The argument in support of the second rea- 
son was this: Our code differing from the 
Statute of Frauds enacts that acceptance or de* 
livery takes the case out of the rule, that accept- 
ance may be verbal and may be without delivery, 
and consequently it can be proved by parol, 
just as delivery may be proved by parol. If 
we were to give the article this interpretation the 
whole rule wonld disappear, and proof by parol 
of a ratification would bind the buyer although 
he would not be bound by a similar proof of the 
contract. It must be clear that the only true 
interpretation of acceptance is to consider it as 
An acceptance in writing, or acceptance accom- 
P^ed by some act^ not mere words, ot that ac- 



ceptance is the synonym of delivery. Our 
attention has been directed to some lAthorities, 
but I do not think they tend to maintain the 
pretentions of the plaintiffs. The acceptance was 
in England, where, under the statute of frauds, 
there must be acceptance and receipt, and not 
as with us, w ; and the acceptance must be an 
actual acceptance the intention of which is to be 
gathered from the outward acts of the buyer. 
(Agnew, p. 193.) No case has been brought 
under our notice where mere words spoken 
made an acceptance. The case of Bame$ ^ 
Jevana (7 0. A; P. 288) seems to be the nearest to 
this ; but even in that case there was a taking 
of a person to see the engine besides the words, 
and the question was left to the jury whether 
the defendant had treated the engine as his. In 
summing up, Baron Alderson specially notices 
the taking the person to see the engine. 

Motion for leave to appeal rejected. 

KerTf Carter ^ McOihhon^ for plaintiffs. 

Abbott^ Taii 4* AbboUSj for defendants. 



COURT OP REVIEW. 

Montreal, June 30, 1881. 

SiCOTTI, TOBBANOI, RaINVILLI, JJ. 

[From S. 0., St Frapois. 
Bbokit v. Tobin. 

SeUe — Credit, 

Where A. ordered goode to be delivered to H. ^ T.^ 
and credit was given by the vendor to A,^ heldf 
that A. might be sued by the vendor /or the 
value qfthe goods, 

ToRRANOB, J. The action here i& for goods 
sold and delivered to John Tobin, who denies 
the indebtedness and says the sale was to Ham k 
Tobin, different persons. I am of opinion that 
there is quite enough to sustain the judg- 
ment which condemned the defendant. I refer 
to the evidence of Chapman, Becket and Kemp. 
Ham k Tobin were building a hotel and could 
get no credit They had a promise of sale of 
land from one Hamilton, they transferred the 
promise to John Tobin, and he registered the 
transfer. He then ordered Becket, the plaintiff, 
to deliver the goods to Ham k Tobin, the last 
being his brother, Dennis Tobin. Becket 
treated John Tobin as his debtor from the first 
The account was presented to him, as debtor, 
by Kemp, and he promised to give a note Jointly 
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and several^ with Ham, but wished Ham to 
cei-tily to the correctness of the account. Credit 
was giyen to him, and the goods were supplied 
for the benefit of the property held by him. 
Parsons, Mercantile Law, cap. 7, section 2, 
p. * 73, says « It is often difficult to say whether 
the promise of one to pay for goods deliyered to 
another is an original promise, as to pay 
for g^ods delivered to another, or a pro- 
mise to pay the debt, or guarantee the 
promise of him to whom the goods are 
delivered. The question may always be said 
to be: To whom did the seller give and 
was authorized to give credit? This question 
the jury will decide, upon consideration of all 
the facts, under the direction of the Court. If, 
on examination of the books of the seller, it 
appear that he charged the goods to the party 
wh received them, it will be difficult, if not 
impossible, for him to maintain that he sold 
them to the other party. But if he charged 
them to this other, such an entry would be good 
evidence, and if confirmed by circumstances, 
strong evidence that this party was the pur- 
chaser.'' Vide note (2). Here the land was 
transferred to John Tobin, and the delivery 
was for his benefit. Judgment confirmed. 

ffaUf White 4* Panneton^ for plaintiff. 

ioes, Brown ^ Merry ^ for defendant. 



SUPERIOB COURT. 

MoNTBiAL, June 6, 1881. 
B^ore Mackat, J. 
Thi Mutual Fisi Insurahob Co. of Joliette v. 

DiBROUSlLLBS. 

Declinatory EicepUort-^Cauu qf action. 

The cause qfaetion in a suit brought by a Mutual 
Insurance Company against a member^ arises 
where the policy is dated and where the appli- 
cation is accepted^ and at the place where the 
head office of the Company is situated, and not 
where the deposit note and application are made. 

Mackay, J. This action is brought by the 
Company plaintiff, against the defendant, as a 
member, for the amount due by her for assess- 
ments. 

In August, 1878, the defendant, who resides 
in Beauport, in the District of Quebec, made 
an application to the Company, — whose head 
office is in the City and District of Montreal, — 
to be admitted a member. Accompanying this 



application, defendant sent to the Company 
her deposit note, dated at Beauport, and under- 
taking to pay such assessments as might in due 
course be made. 

The application was accepted, — as is proved 
by the Secretary of the Company,— «t Montreal, 
and a policy of insurance issued, which refers 
to the deposit note, aod makes the defendant 
subject to all the rules of the Company. 

The defendant having afterwards £uled to 
meet the assessments made on her, action is 
brought at Montreal and served on the defend- 
ant in Beauport, whereupon she pleaded by 
exception dMinatoirtf that the whole cause of 
action did not arise here, and that consequently 
action could not be brought in this district. 

It appears, however, that there is but one 
contract between the parties, and that that was 
made and completed in Montreal. The judg- 
ment is as follows : — 

" Considering that female defendant has be- 
come a member of plaintiffs' company, and that 
from the time of said company issuing to her 
the policy, and her taking it, and not before, she 
became such member, and that plaintiffs^ right 
of action has accrued from such policy and 
membership, and the obligations on defendant 
flowing therefrom ; 

" Considering that only in Montreal did tiie 
consent of plaintiff and defendant first meet, 
and was the mareki conelu upon which defend- 
ant is sued : 

<< Doth dismiss the said exception with costs.'* 

Churehj Hall j- Aiwater^ for plaintiff. 
lacostej Olobensky ^ Bisailhn, for defendant 



SUPERIOB COURT. 

MovTRiAL, July 4, 1881. 
Brfore Maokay, J. 

MOHlTTl v. ChABBITTI. 

Mandamus — Writ will not isstte if result fruitiess. 

Pbb Curiam. This case came up on the 
merits of a mandamus. Monette took a man- 
damus against Chftrrette, a magistrate at SL Mar- 
tin, because (it was said) he had refused to take 
the information of Monette against one Nadon. 
Monette complained against Nadon for deserting 
his service. Monette alleged that he had his 
affidavit ready, and asked Charrette to take his 
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infonnation, but Charrette would not do so. 
Botit happened that at the very time, or soon 
after, Monette got another magistrate to isfiue 
his warrant, and Nadon was convicted. On the 
day of the return of the mandamus, it would 
haTe been perfectly vain to order Charrette to 
take the complaint against Nadon. Yet Mon- 
ette aaked for a mandamus. He did not say 
that the case had resolved itself into a mis- 
eiable small one of costs or anjrthing of the 
kind. Both parties embarked in an enquSte of 
great length, all to no purpose. Under the cir- 
cumstances the Court is of opinion, consider- 
ing that the chief object of the mandamus was 
to compel defendant to receive plaintifTs com- 
plaint against Nadon; and that plaintifi did 
not absolutely refuse to do so ; and that on the 
6th September plaintiff prosecuted the said 
Nadon, and had him convicted on the same 
charge for which he wanted defendant to allow 
him to proceed against Nadon ; that defendant 
cannot be ordered to take or allow prosecution 
of Nadon now before him for the same offence, 
and peremptory mandamus had no reason to be, 
and would lead to illegality ; that this was as- 
certained seven days before the day for return of 
the original mandamus summons in this cause 
or matter ; and so the prosecution was unwar- 
ranted, and the mandamus must be dismissed 
with costs. 

LebtanCj for plaintiff. 
Duhamel j* C7o., for defendant. 



8XJPBBI0B COUBT. 

MoaTBBAL, July 4, 1881. 

JBqfare Maokat, J. 

Baxtkb v. Sills. 

Capiat — Petition to quash, 

Pb Curiam. The defendant, who has been 
capiased, petitions to quash the capias, and to 
be liberated. A motion is made by the 
plaintiff that the motion be rejected as illegal, 
noU and void. It is said that the petitioner 
Qiged matters of law and fact mixedly. There 
is nothing in this motion, and it must be re- 
jected. Under 819 C. C. P., the defendant is 
allowed to show that the allegations of the affi- 
davit are false or insufficient. Petitioner says 
that the affidavit allegations are false and that 



they are insufficient. Motion of plaintiff dis- 
missed with costs. 

Oreenshielch 4i Btuteed, for plaintiff. 
RUehie ^ RitehMf for defendant. 



8UPBBI0B COUBT. 

MovTBiAL, July 4, 1881. 
Before Maokat, J. 

LSWIS V. SlNBOAL. 

Sale — Deficiency in quantity, 

Pbb Cubiam. This is an action for the price 
of liquors sold. The goods were sold and de- 
livered in Montreal and removed in bond by 
defendant to Sorel. The defendant objected to 
the quantities charged. The Court is of 
opinion that there is conflict of evidence as 
to the quantities, and room to question whether 
the defendant has received the full amount of 
gallons charged for. But he ought, upon getting 
the liquors into possession, to have claimed a 
verification and had one actually effected, after 
notice to the plaintiff. He has not taken such 
course, he has never offered back the goods, 
and has used five-sixths of them. He must now 
pay as charged. Judgment for the plaintiff. 

Abbott^ Tait 4* Abbotts^ for plaintiff. 

Boy ^ BoutUlier, for defendant. 



8UPEBI0B COUBT. 

MovTBiAL, July 4, 1881. 

Before Maokat, J. 

LiOLHBi et vir v. Jolhtti Mutual Fibi Insub- 

AjroB Co. 

Procedure — Bevition qf rtUinga qf Commissioner. 

Pbb Cubiam. The female plaintiff was insured 
for $400 on a house destroyed by fire, and sued 
on the policy. There are several pleas— that 
the proofs required after the loss were not 
furnished ; that there were gross misrepresen- 
tations ; that the wife said it was her house, 
whereas it was her husband's. The enqudte 
has been taken under a commission, and the 
Commissioner has made illegal rulings. But 
no proceedings were taken on that. The de- 
fendant might have moved to have the rulings 
revised. But instead of doing that, he objected 
generally, and now moves, without notice, and 
at the final argument on the merits, that the 
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enqudte be re-opened. Thepe was also a petition 
to me in Chambers to discharge the deiibSrS, 
This petition must be dismissed, and so the 
motion to reopen the enqudte. On the merits, 
judgment for plaintiff tor debt^ interest and 
costs. 

Ouim^ Ouimet ^ Naniel^ for plaintiff. 
F. 0, Woodf for defendant 



THE SALE OF THE GOOD WILL OF A 

BUSINESS. 

The decisions of the Master of the Bolls in 
the recent cases of Oinen ▼. Cw^r^ 42 L. T. 
Rep. N. S. 761 ; L. Rep. 14 Ch.. Div. 696, and 
LeggoU v. BarreU, certainly carried the law as fo 
the duty of the vendor of a business who after- 
wards commences another business similar to 
the one sold, considerably beyond what it pre- 
viously had been, and the judgments of the 
Lords Justices in LeggoU v. Barrett, 43 L. T. 
Rep. N. 8. 641, dissolving that part of the in- 
junction granted by the Master of the Rolls 
which restrained the defendant from « dealing 
with any customer or customers of the ftrm," in 
addition to the ordinary words restraining 
solicitation merely, usefully indicate the proper 
limits within which, in their opinion, a vendor 
is, under such circumstances, free to carry on 
business again, and how fax the fact of the prior 
sale curtails his right of free trading. 

In this case the defendant, who had for some 
years carried on, with the plaintifl^ the business 
of furnishing ironmongers in Bradford, dissolved 
partnership in July, 1879, and by a deed dated 
in November of the same year, for the considera- 
tion therein mentioned, assigned to the plaintiff 
all his share in the stock in trade, fixtures and 
partnership assets generally of the firm. He 
further covenanted that he would not, « within 
the space of ten years from the date of the said 
dissolution of partnership, commence business, 
either on his own account or in copartnership 
with any other firm or firms, or take any situa- 
tion in the trade or business of an ironmonger 
in Bradford, or within ten miles thereof, except 
in Leeds, and soon afterwards the plaintiff, 
alleging that the defendant had sent circulars to 
and was doing business with some of the old 
customers of the firm, applied to the court for 
an injunction restraining the defendant not 



only from soliciting but also from dealing with 
such customers. This order the Master of the 
Rolls, in accordance with his previous decision 
in GineH v. Cooper , made, but the Coort of Ap- 
peal have held that; while it would be obviously 
unfair for the defendant to attempt to decoy the 
old customers from the partner to whom the 
business had been sold, yet that no rule of jus- 
tice requires, in the event of those customers, 
without solicitation, choosing to call at the 
defendant's shop, that he ought to be restrained 
from dealing with them. 

Although no mention of the word " good- 
will" may be made in the assignment of a 
business, it has long been held that the sale of 
a business carries with it both the good-will 
and the trade-marks that have been used in 
connection with it, and in all cases arising out 
of the resumption of business by a person who 
has previously sold a similar one, the only im- 
portant question to be decided is whether or 
not there has been fraud upon a contract, ex- 
press or implied, entered into by the vendor at 
the time of the sale — in the words of Lord Jus- 
tice Brett— "that he will not immediately 
afterwards do away with that for which he has 
been paid, by soliciting the customers, and so 
practically destroy the good-will which he has 
agreed to transfer to or leave with another." 

Notwithstanding that the nature of the good- 
will must of necessity vary very much according 
to the character of the business to which it 
belongs — as, for example, the good-will of a 
public house, which is almost entirely local, in 
contrast with that of a newspaper or patent 
medicine, which mainly depends upon the name 
— there are yet in all cases certain common and 
easily recognizable attributes which it has been 
found convenient to classify under this name. 
No better definition has ever been given than 
the broadly comprehensive and masterly one 
furnished by Vice Chancellor Wood in Churton v. 
DougkUf Johns. 174, when he says: "^Good- 
will,* I apprehend, must mean every advan- 
tage, if I may so express it, as contrasted with 
the negative advantage of the late partner not 
carrying on the business himself that has been 
acquired by the old firm in carrying on its 
business, whether connected with the premises 
in which the business was previously carried on, 
or with the name of the late firm, or with any 
other matter carrying with it the benefit of the 
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business.'* Attempts have been frequently 
made from time to time to restrict the advan- 
tages comprised in this term to the use of 
the actoal premises where the business has been 
carried on, and such dicta as those of Lord 
Eldon in Cruttvfell v. Lye, 17 Vesey, 335, « The 
good-will, which was the subject of the sale, is 
nothing more than the probability that the 
customers will resort to the. old place," and of 
Lord Langdale in England y. Downy 6 Beav. 269, 
(>Tbe good-will is the chance or probability 
that custom will be had at a certain place of 
business in consequence of the way in which 
that business has been previously carried on," 
have been quoted in Hupport of this view ; but 
there is no doubt that at the present time the 
wider interpretation of the term as given by 
Vice Chancellor Wood is the accepted one. 

It has been questioned whether, strictly 

speaking, there can be such a thing as the good* 

will of the business of a professional man apart 

from the mere recommendation or good word 

which he may personally address to his clients 

in flavor of bis successor, and that therefore the 

value of such a business on the death of the 

practitioner, need not be taken into account by 

his executors. The fact, however, remains that 

on the death of a medical or legal practitioner, 

there are always persons willing enough to pay 

money for the <' practice," and, illogical as it 

may sound, there is yet such a thing as the 

transferable good-will of a business, such as 

that of a surgeon or solicitor, which depends 

almost entirely on individual skill, and has little 

to do with the local reputation of an establish. 

ment to make it valuable. But, although in 

the case of Smalt v. Qravtt, 15 L. T. Rep. 179 ; 

3 De 6. A( Sm. 706, whore a widow and acting 

executrix of a surgeon dentist had sold the 

good-will of the practice for an annuity of £100, 

it was held by Vice Chancellor Knight Bruce 

that, if not the whole, at any rate some part of 

the annuity belonged to the estate, there are 

other conflicting cases, and the point does not 

at present appear to be quite free from doubt. 

In the case of an ordinary trading partnership 

it is now clearly settled that the good-will is a 

partnership asset, and must, on dissolution, be 

realized, together with the other assets, for the 

benefit of all the partners. On dissolution by 

the death of a partner, however, it has been said 

that the good-will survived, and there is an old 



decision to that effect. But the modem authori- 
ties are opposed to this view ; the good-will is 
clearly a saleable asset of the old firm, although 
it must be borne in mind that the surviving 
partner is under no obligation to give up busi- 
ness, and, by choosing to continue it, may be 
able to deprive the good-will of the late firm of 
nearly all its value. 

The right to use the trade name identified 
with the business purchased, has been held to 
pass as part of the good- will. Thus, in Lwy v. 
WaLker, 39 L. T. Rep. N. S. 656 ; L. Rep. 10 Ch. 
Div. 436, it was decided by the Court of Appeal 
reversing the judgment of Vice-chancellor 
Hall, that the assignment of the good-will and 
business of C. and W. did convey the right to 
use the name of C. and W., and the exclusive 
right to use that name as between the vendor 
and purchaser of that business. The use of 
the business trade-mark is also sometimes a 
very important part of the good- will, and by 
the Registration of Trade Marks Act, 1875, sec. 
2, it is provided that, <<when registered, the 
trade-mark shall be assigned and transmitted 
only in connection with the good-will of the 
business concerned in such particular goods or 
class of goods, and shall be determinable with 
such good-will. 

Although the vendor of a business has a per« 
feet right, in the absence of special provision, 
to set up in an exactly similar business in the 
immediate vicinity of the place where the old 
one was carried on, yet he must abstain from any 
representation, even from the use of his own 
name, in a manner likely to induce the belief 
that his business is the same as, or a successor 
of, the old one ; for this would simply be a fiEdse 
and fraudulent proceeding, and an infringement 
of the right of property in another person. 
And as the solicitation of customers of the old 
firm cannot, in this case, be made without some 
reference, express or implied, to the relations 
once subsisting between them and the firm as 
previously constituted, it would not be fiur or 
reasonable that the person who has sold the 
good-will should thus set to work to destroy the 
business that he has sold to another. But to 
enjoin a man, or to prevent him by means of 
damages, from even dealing with persons who 
under the old conditions had been his customers, 
carries the equitable doctrine much farther, and) 
if adopted, would, as Lord Justice Brett says, in 
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LeggoU V. Bamti, << prevent the customers from 
having the liberty which anybody in the coun- 
try might have, of dealing with whom they 
liked." The rule, as to the proper mode of 
carrying on business by one who has previously 
sold a similar business, being now restored to 
what it was before the recent decisions of the 
Master of the Bolls, will doubtless be always in 
practice found sufficiently stringent to prevent 
any fraudulent use bein;? made of those busi- 
ness advantaices, which the very purpose of the 
previous sale had been to part with, and make 
the property of another.— London Law THmet. 



' RECENT U, 8. DECISIONS. 

Mondamm — Will not iuue \f reiuU fruitleaM. — 
Mandamus will not issue, even if the facts 
would warrant its issue otherwise, if the result 
will be fruitless. Says Brown : << It is a maxim 
of our legal authors, as well as a dictate of com- 
mon sense, that the law will not itself attempt 
to do an act which would be vain ; lez nU fnutra 
faeitj nor to enforce one which would be frivol- 
ous—^ neminem eogit ad vana seu imUilia,*' The 
law will not, in the language of the old reports, 
enforce any one to do a thing which will be vain 
and fruitless. — Clark v. Crane, California Su- 
preme Court 

Maliciotu Proteeution-^WluU neeeuary to n»- 
iain action-' Probable €au9e. — In order to main- 
tain the action for malicious prosecution, it is 
incumbent on the plaintiff to show that he had 
been prosecuted by or at the instigation of the 
defendant, and that such prosecution was in^ 
stituted maliciously and without probable cause. 
These ingredients are essential to the right of 
action, and if they are not found to co-exist, 
the action is not maintainable. While the 
malice necessary to the right of recovery may 
not be deduced as a necessary legal conclusion 
from a mere act, irrespective of the motive with 
which the act was done, yet any motive other 
than that of instituting the prosecution for the 
purpose of bringing the party to justice is a 
malicious motive on the part of the person who 
acts under the influence of it. Mitchell v. Jen- 
kins, 5 B. & Ad. 694 ; Add. on Torts, 594, 613 ; 
2 Greenl. on Ev., § 463 ; Boyd v. Cross, 35 Md. 
194 ; Cooper v. Utterbach, 37 id. 283 ; Stans- 
bury V. Fogle, id. 386; 1 Tayl. on Ev. 40. 
Probable cause is made to depend upon know- 



ledge of fiscts and circumstances which were 
sufficient to induce the defendant or any rea- 
sonable person to believe the truth of the 
accusation made against the plaintiff, and that 
such knowledge and belief existed in the mind 
of tl^e defendant at the time the charge was 
made or being prosecuted, and were in good 
tEuth the reason and inducement for his putting 
the law in mo^on. Mere belief that cause 
existed, however sincere that belief may have 
been, is not sufficient. Deiegal v. Highley, 3 
Bing. N. C. 960 ; Mc Williams v. Hoban, 42 Md. 
67 ; 2 Greenl. on Ev., § 466 : Ferryman v. Lis- 
ter, L. B., 3 Exch. 197 ; S. C, L. B., 4 H. L, 621 j 
Merriam v. Mitchell, 13 Me. 439. — Johnt v. 
Marih. — Maryland Court of Appeals, 52 Mary- 
land Bep. 

PROFESSIONAL ETHICS, 

To the Editor of the Lboal Kswb : 

Rib, — The delicacy which prevents an advo- 
cate from pleading in the court of a near relative 
is doubtless " honorable " in a sense ; but it also 
indicates a certain moral timidity. It is hardly 
possible to conceive that a judge should be 
swayed one way or other by the person who 
urges the argument. In the multitude of aflGurs 
that comes before a judge it generally happens 
that the judge does not recollect who the pleader 
was. In England where the habit of suspicion 
has not yet become a national vice, such in- 
stances as those mentioned in the Albany La» 
JourwU would be regarded as affectations. The 
rule in England goes no further than this, that 
a barrister shall not select his father's circuit 
for practice. To lay it down as a rule that a 
lawyer is not to practice in the court in which 
his fftther is a judge would be to decree that the 
son of a judge shall not be a lawyer. B. 



GENERAL NOTES. 



It ifl stated that Sophie Perofskajs, who was one of 
the reoently ezeonted Nihilists, was tk« first woman 
who has been executed in the Csar's dominions sinoe 
1791, in which year a governess named Mary Hamilton 
had her head publicly out off at St. Petersburv, for 
having made away with her three illegitimate ohildren. 
Twenty-five years after that event, Eliiabeth* daaghter 
of Peter the Great, abolished the punishment of death, 
and it has never been reintrodaced into the Russian 
criminal code. Bence, when anyone commits a crime 
of extraordinary atrocity in Bussia, in order that the 
death punishment may be awarded, the criminal most 
be tried by a military tribunal or by a speoial high 
oourtof jostioe. 
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DISCLOSURE OB PROCEEDINGS BEFORE 

GRAND JURY. 

In the recent case of United States v. Farring^ 
ton, (2 Crim. L. Magazine 525), the Court held 
that whenever it becomes necessary to the pro- 
tection of public or private rights, any person 
may disclose in evidence what transpired before 
a grand jury. But the Court, being of opinion 
that it will not subserve any ol the purposes of 
justice to disclose how iudividual jurors voted, 
or what they said during their investigations, 
held that these facts cannot be shown in evi- 
dence. In the case in question the attorney 
representing the private prosecutors had ap- 
peared as a witness before the grand jury with 
a number of bank books, and had read such 
selections as he pleased. His testimony was 
interspersed with comments upon the force and 
effect of the testimony, in the nature of an argu- 
ment, which, in the language of the district 
attorney, was " animated, spirited and excited." 
On motion to quash the indictment, the judge 
remarked : << It is not the province of the Court 
to sat in review of the investigations of a grand 
jury, a^ upon the review of a trial when error 
is alleged ; but in extreme cases, when the 
court can see that the finding of a grand jury is 
based upon snch utterly insufficient evidence, 
or such palpably incompetent evidence, as to 
indicate that the indictment resulted from pre- 
judice, or was found in wilfol disregard of the 
rights of the accused, the Court should interfere 
and quash the indictment." In a note to the 
report two Knglish cases are cited. In Reg, v. 
Bughtt, 1 Car. k K. 619, it was held that, upon 
an indictment for perjury for giving false evi- 
dence before a grand jury, a person who was in 
the grand jury room at the time, as a witness 
upon the indictment then being considered, is 
competent to prove what was sworn to during 
the examination, on the ground that he was not 
sworn to secrecy, as the members of the grand 
jury were. In admitting the testimony, Tindal, 
CJ., said it was for the purposes of public 



justice, and should be received. And in Reg. v. 
Gibeon, 1 Car. & M. 672, which was a prosecution 
for a felony, a witness for the prosecution was 
asked, in cross-examination, whether he had not 
stated certain &cts to the grand jury. Parke, 
B., said he saw no objection to the question, 
and thought the witness was bound to answer it. 



THE LATE LORD HATHERLET, 

The death is announced of Lord Hatherley — 
William Page Wood. The deceased was the 
second son of the late Alderman Wood. He 
was bom November 29, 1801, graduated at 
Trinity College, Cambridge in 1824, was called 
to the bar in 182*7, and was made Queens 
Counsel in 1845. He represented the city of 
Oxford in Parliament from 1847 to 1852. In 
1849 he was nominated Solicitor-General, 
succeeding the lato Sir Alexander Cockbum. 
He left office in February, 1862, on a change 
of administration, but in December of the same 
year he was appointed a Vice-Chancellor on the 
promotion of the late Sir George J. Turner. 
This office he held for fifteen years, until in 
March, 1868, he was made one of the Lords- 
Justices of Appeal in Chancery. In December, 
1868, he was appointed Lord Chancellor in the 
place of Lord Cairns, and created a peer, by the 
title of Lord Hatherley. As a judge the 
deceased was always held in great esteem by 
the bar and the public, though his decisions do 
not take the highest rank as authority. 



THE BAR EXAMINATIONS, 

The examinations at Montreal, of candidates 
for admission to study and practice, have been 
concluded, and the result is announced as 
follows : — 

Admitted to pracUee : — E. McMahon, J. B. Ber- 
thelot, T. T. Brousseau, A. David, J. 0. Drouin, 
J. U. Emard, G. Foster, E. Guerin, E. Lamir- 
ande, W. Lighthall, H. G. Lajoie, C. A. Madore, 
A. 8. Mackay, G. Baynes, L. J. B. Tach6, L. E. 
Turgeon, A. G. Ingalls, W. A. Polette, J. E. 
Paradis, W. A. Weir, 6. Jackson, A. G. Cross, 
£. Gauthier, J. D. Leduc, and B. S. Weir. 

Admitted to itudy ; — ^Augnste Delisle, B. For- 
est, A. Franchdre, C. Lanctot, C. B. Daoust, L. 
P. Brodeur, C. Bruchesi, A. Bonneau, F. Char- 
bonneau, J. H. Rogers, G. E. Malette, H. Pel- 
letier, N. Bielle, C. 8. Campbell, F. McLennan, 
A. N* Desautel, M. LandreviUe, F. Geiin Ligoie. 
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NEW PUBLICATIONS, 

MoGloin'8 Riportb : — Coarts of Appeal of the 
State of Louisiana. 
We haye received part 2 of Vol. I of the aboye 
reports, edited by one of the judges of the court 
of appeals for the parish of Orleans, the object 
of the work being to preserve opinions of 
interest which maj be rendered from time to 
time by the various courts of appeal of the 
State of Louisiana. Many of the cases reported 
in the present issue are of special interest in 
the Province of Quebec, and the reporter's work 
is very well done. 



Lotill's Oazitticr or British North Am srioa : 
containing the latest and most authentic 
descriptions of over 7,500 cities, townsi 
villages and places, in the Provinces of On- 
tario, Quebec, Nova Scotia, New Brunswick, 
Prince Edward Island, Manitoba, British 
Columbia, the North West Territories, and 
Newfoundland; and general information 
drawn from official sources, as to the names, 
locality, extent, etc., of over 2,300 lakes 
and rivers ; with a table of routes, showing 
the proximity of the railroad stations, and 
sea, lake and river ports, to the cities, 
towns, villages, etc., in the several pro- 
vinces. Montreal, John Love 11 k Son, 
Publishers. 
The above is a new and revised edition of a 
work which appeared in 1871. The growth of 
the country is attested by the fitct that the pre- 
sent edition contains over fifteen hundred places 
not to be found in the former edition. The 
book is neatly got up, in convenient form for 
reference,and evinces the care and accuracy 
which mark the publications of the Lovell pub- 
lishing house. A good map of the Dominion is 
contained in it. The Gazetteer, we are glad to 
learn, has been very &vorably received by the 
public, and the examination which we have 
made of the work shows that its success is due 
to its unquestionable merit. 



Statutis of Canada, 1880-1. Queen's Printer, 
Ottawa. 
The complete edition of the Statutes of the 
Dominion passed in the last session has been 
issued by the Queen's Printer. The profession 
will be pleased to have the work so promptly to 
hand. 



NOTES OF GASES. 



SUPBRIOB COUBT. 

MoHTRBjLL, July 8, 1881. 
Brfore ToRRAVOi, J. 
Bkloourt v. Maodonald. 
CotUraet — Brea^h^ Failure to make catmsetioH, 

This was an action of damages against the 
late lessee of the Q. O. k O. B. B. for breach of 
contract The defendant agreed to run the 
railroad trains between Hochelaga and Calumet 
in connection with a steamer run by Beloourt 
between Ottawa and Calumet. The chief com- 
plaints of Belcourt were that Maodonald had 
failed to provide a proper wharf and shed at 
Calumet, or to deepen the channel so as to 
allow his steamer to approach the landing 
place, that on or about the 18th June he had 
suddenly changed the hours of departure and 
arrival of his trains so as to break the connec- 
tion with Belcourt to his great damage, and he 
had also broken his agreement as to an excur- 
sion train on the Queen's Birthday in 1877. 

Maodonald answered the action by complain- 
ing that Belcourt omitted to render him acoonnts 
of his receipts of money : that he had a judg- 
ment against Belcourt for $126 on a draft of 
date 13 June 1877, accepted by Belcourt as an 
acknowledgment of such money, and that the 
steamer provided by Belcourt had beex^ seised 
by the owner thereof, and taken away from Bel- 
court. Macdonald denied any breach of con- 
tract or liability on his part. 

Pia Curiam. The Court finds that Maodon- 
ald did change the hours of his trains on or 
about the 18th of June, without the consent of 
Belcourt in a manner which was not justified 
by the contract. As to the alleged want of 
access to and accommodation at the wharf at 
Calumet, the Court does not find the evidence 
sufficiently clear or free from contradiction. 
On the other hand, looking at the defence of 
Maodonald, it is true that he has a judgment 
against Belcourt for $126 for moneys due in 
connection with this contract, but the judgment 
went by defitult, and I do not see that it is any 
answer to the complaint of Belcourt of a breach 
of contract in changing the hours of the trains 
at a subsequent date. For this change Bel- 
court is entitled to some damages, and the 
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seisnre of the sieamer which took place about 
the 27th or 28th June, 10 days later, does not 
destroy this claim. I think that I shall be 
doing justice between the parties by allowing 
the claim of Belcourt to the amount of $106. 
It can be offset by him agaiost Macdonald's 
jodgment, but the Court here cannot pronounce 
compensation as it is not asked. As to the ne- 
glect to render accounts complained of by Mac- 
donald, the agreement does not specify any 
date at which they should be rendered, and I 
cannot say that Belcourt was at this early date 
in Jane in defiiult 

Maematter^ Sutekifuon ^ Knapp for plaintiff. 
Loranffer j* Co. for defendant. 



SUPERIOR COURT. 

MovTBiAL, July 8, 1881. 
B^ore ToBRAJfOBy J. 
Bbaudrt et al. v. Bohd. 

Contraet — IfUerpreiaUon^^Iruolveney, 

When a Uam^ made during the exuUnee cfths Ir^ 
ioloefU AeUf wot to be terminated hy the ineoU 
vencff qforthe making <^an atsignment by the 
tenant^ heldy that the making qf a voluntary 
aeeignment by the tenant after the repeal <^ the 
Insolvent Acte^ did not terminate the Uaae. 

The action was by landlord against tenant 
under a lease, of date 6th February 1878, for 6 
years, from the 1st May 1878. The action be- 
gan with a oonseryatory process to attach the 
moveables furnishing the house to answer for 
the rent of two years beginning the Ist May 
1881, and assessments. 

The rent iiad been paid up to the 1st May 
1681, before the action began, and the defendant 
contended that his lease terminated at the 
last mentioned date under an assignment which 
he had made as an insolvent to H. B. Picken 
Jr., on the 31st December 1880. His plea in- 
voked this assignment, and a clause of the lease 
in the following words : <* In case of insolvency 
of said lessee or his making any assignmeDt 
of estate, this lease shall ipeo facto become null 
and void, after the expiry of the year then cur- 
rent dming which such assignment is made, 
iior the remainder of the term thereof, without 
notice to the assignee or to any other person or 
peraons whatever." Plaintifb answered the 



plea by alleging that the lease was made when 
the Insolvent Act of 1876 and its amendments 
were in force, and that the clause in question 
had only been inserted in view of an insolvency 
and assignment under this Act ; that the parties 
to the lease had not in view a iroluntary 
assignment such as that invoked by defendant ; 
that he was not insolvent and had not made an 
assignment such as contemplated by the lease ; 
that said clause was inserted for the benefit of 
the lessors. 

Pbr Cdbiam. The Court holds that the 
answer of the plaintiffs is well founded, and that 
the clause in question does not apply to the 
present case. The plea is therefore over-ruled. 

Judgment for plaintiffs. 

LacostCy Olobenaky J* BieaHUon for plaintiffs. 
L. H. Davidton for defendant. 



SUPERIOR COURT. 

MoNTRBAL, July 8, 1881. 

Brfore ToBRAMOB, J. 

BowBS V. Ramsay. 

Malieioue proeeeution — Beaeonable and probable 

eauae. 

A trading firm, by making faUe etatementa to a 
mercantile agency as to their e<iqfitalj obtained 
a high and incorrect ratingf on the strength qf 
which they got credit /or goods, which they 
handed over to a relative in payment qf an 
antecedent debt, and, within a month (nfter, a 
terit in insolvency issued against them. The wn- 
dor qf the goods on discovering Vie facts, 
and being so advised by counsel, prosecuted the 
firm on the charge qf obtaining goods by 
false pretences. 

Held, that there was reasonable and probable cause 
for the prosecution, and an action qf damages 
would not lie. 

Pbr Cdriak. This is an action of damages for a 
malicious criminal prosecution. Plaintiff and his 
brother, members of a Toronto firm of A. Bowes 
h Co.,were charged by Ramsay with having oon« 
spired to obtain from the firm of Ramsay, Drake 
k Dods by fiftlse pretences certain goods. Plain- 
tiff was arrested at Toronto under a warrant 
issued on Ramsay's information, and brought 
down to Montreal by a constable, and discharged 
after a long preliminary examination. 
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The defendant pleads reasonable and probable 
cause for the information and prosecution. 
The main issue is whether the defendant had 
reasonable and probable cause. 

The facta are shortly these : Bowes & Co., 
consisting of Archibald and David Bowes, went 
into partnership as warehousemen in Toronto 
in 1877. In the fiill of 1877, two of the agents 
of the mercantile agency of Dun, Wiman & 
Co., called upon them in succession, and the 
second of these agents, Mr. Hutton, says that 
plaintiff represented to him that each of the 
partners was putting $5,000 into the business. 
They were thereupon rated in the books of the 
agency as worth $5,000. 

On the 14th November, 1878, the firm of A. 
Bowes k Co. bought from defendant's firm to 
whom they were entirely unknown, 10 barrels 
of oil of the value of $207.75. This purchase 
was made by plaintiff, and he referred Ramsay 
k Co. to the mercantile agency for a report as 
to the po.sition of Bowes k Co. On the 28th 
November, 1878, Bowes bought more oil from 
Ramsay k Co., 7 barrels of the value of $141.31. 
This last lot was handed to one Bowes a &rmer, 
a relative, in payment of an antecedent debt 
This foot comes out in consequence of proceed- 
ings being taken against the recipient of the 
oil on the subsequent insolvency of Bowes k 
Co., to return the oil or the value to the assignee 
of Bowes k Co. The Court gave an order ac- 
cordingly and the oil or value was returned. 

On the 26th December, 1878, Bowes k Co., 
were put into insolvency, this being within one 
month after the purchase of the second lot of 
oil. It was in consequence of the answers 
made by plaintiff to the questions put by his 
creditors, that the facts were put before Mr. W. 
H. Kerr, Q. C, of this city, with a view to cri- 
minal prosecution, and he advised a criminal 
prosecution and prepared an information to be 
sworn to by defi ndant and laid before the ma- 
gistrate. It would appear that the magistrate 
after hearing sevural witnesses decided not to 
commit the plaintiff, but to discharge him. It 
further appears that Bowes k Co. procured a 
composition at 25 cents in the dollar from their 
creditors, bearing date 30 April, 1879. A year 
afterwards the county judge confirmed the dis- 
charge by his judgment of date 26 April, 1880, 
but with the proviso that it shall only operate 
and have effect as a discharge as to Archibald 



Bowes in two months, namely, on and after the 
26th April, 1880, and as to the plaintiff in one 
month after his judgment^ namely, in one 
month after the 26th April, 1880. These are 
the fkcts which have been very carefully put 
before the Court by the counsel charged with 
the prosecution of the present suit and its de- 
fence. 

Does an action for damages lie in such a 
case ? The important question is not whether 
the defendant Ramsay was actuated by malice 
in the criminal prosecution, though here there 
is evidence that he took criminal proceedings 
in the hope of coercing plaintiff into paying 
the debt, and the action would not lie without 
proof ot malice. Nor is the important question 
whether the accusation by Ramsay was true or 
false. The important question here is whether 
Ramsay had reasonable ana probable cause for 
the criminal prosecution. '* Probable cause," 
says 2 Oreenleafs Evidence, in chapter on 
Malicious Prosecution, § 455, '* does not depend 
" on the actual state of the case, in point of 
" fiact, but upon the honest and reasonable 
« belief of the party prosecuting." Next we 
have the advice of counsel. '< It is agreed that 
<< if a full and correct statement of the case has 
" been submitted to legal counsel, the advice 
<< thereupon given furnishes sufficient probable 
<< cause for proceeding accordingly." Idem, § 
459. On the whole case, the conclusion of the 
Court is that the plea of Ramsay has been made 
out. Perhaps th* re was nothing more than 
imprudence on the part of the plaintiff, but he 
was . the means of Dun, Wiman k Co. certify- 
ing that Bowes k Co. had a capital of 
$5,000. Again, the appropriation of the oil 
purchased within a month before a writ in in- 
solvency issued against Bowes k Co., to pay a 
debt due a relative, is an unfortunate circum- 
stance, and the conclusion of the county judge 
suspending the discharge shows that he was 
not satisfied that the insolvents had clean hands. 

Action dismissed. 

DotUre j* Joseph, for plaintiff. 

L. N, Bef^amin, for defendant. 



SUPERIOR COURT. 

MoNTRBAL, July 8, 1881. 
B^ore ToRBANOS, J. 
GoRRiK et al. V. Ooilvib et al. 

Married w<man — Payment <^ huebancTe dehL 
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Atnnufer qfa claim vr qf money made by a tpi/e 
tifHtrfe de biens to a creditor qf her hwbandf 
in payment or part payment of her huaband'a 
debt, is validy and the wife is not entitled to 
have such tranter or payment net aside. 

The question was as to the validity of a deed 
of transfer executed by a wife on behalf of her 
husband. The plaintiff authorized by her hus- 
band seeks to set aside a transfer by which she 
tniosferred to the defendant Ogilvie for Ogilvie 
k Co., with promise of warranty, "all her right, 
title and interest as one of the legatees and 
legal representatives of her fether, the late Daniel 
Gorrie deceased, to the sum of $3,000, part and 
parcel of the amount coming to her under and 
by virtue of a certain sale by authority of 
jnatice of certain real estate the property of the 
estate of the late Daniel Gorrie, • • • • 
with all interest to accrue thereon." The con- 
Bideration of the deed is stated to be « the like 
(< sum of $3,000 paid in cash at the execution 
"hereof." Plaintiff declared that no money 
was paid at the execution thereof; that she 
never received any consideration for the trans- 
fer thereof; that she never was indebted to 
defendant ; and that in &ct said deed was made 
as security pro tanto of the indebtedness of her 
hasband to Ogilvie k Co., of which firm de- 
fendant was a partner, under the importunities 
and influence of her husband, actmg in conni- 
vance with Ogilvie; and said transfer, she 
alleged, was absolutely null, and the plaintiff 
was entitled to have the return of all the moneys 
received by defendant under the same and 
interest 

The pretention of the defendant is that the 
main question is whether a transfer of a claim 
or of money made by a wife to a creditor of her 
husband, as part payment of her husband's 
debt, is valid. The plaintiff relies upon C. C. 
1301.— "A wife cannot bind herself either with 
^ or for her husband, otherwise than as being 
" common as to property ; any such obligation 
** contracted by her in any other qualify is void 
''and of no effect." 

KerTf Q.C.J for defendant, urged that so long 
as no responsibility or obligation on the wife's 
part is involved, she is at liberty to pass deeds 
and do acts. Thus she can pay her husband's 
debts. The case of Hogvcy insolvent^ Cousineau^ 
collocated, and La SoditS de Construction Mon- 
taniUsj was cited by Mr. Kerr ; 2 Legal News 



308, 9, where Mr. Justice Jett^ is reported 
to have said : " She may make any deeds which 
« do not involve any responsibility or obligation 
" on her part. Thus she may pay for her hus- 
" band, for that is not obliging herself for him." 

Per Curiam. The plnintiff truly says that 
she made the transfer in the first instance as 
security for her husband's obligations, but the 
question here is not the enforcement of her 
obligation, but whether having made a payment 
which has inured to her husband's benefit, she 
can have the payment cancelled. I agree with 
Mr. Justice Jett6 that the code, C C. 1301, does 
not go that length. She has chosen to give 
over to her husband's creditor a valuable secu- 
rity which has discharged her husband pro 
tanto. If she is ever called upon to guarantee 
the transfer under the warranty clause, the code 
1301 may be invoked for her benefit, but she 
is not now called upon to fulfil any obligation 
violating C. C. 1301. Action dismissed. 

L. H. Davidson^ for plaintiff. 

Kerr, Carter ^ McOibbon, for defendant. 



SUPERIOR COURT. 

In Inbolyknot. 

Montreal, July 4, 1881. 

Before Mackat, J. 

Paquet, insolvent, Canada Guabantie Co., 
claimant, and Banque d'Hochelaoa, con- 
testing. 

Guarantee Insurance — Privilege, 

Per Curiam. In this case the Bank contests 
a claim by the Guarantee Company. By the 
dividend sheet the Guarantee Co. is collocated 
for $2750. The Court was under the impression 
at first that the claim was well founded, but an 
examination of the bond shows that its terms 
make the Company liable in solido with Paquet. 
The t\>o jointly and severally promise that 
Paquet will account for al' that he ought, and 
pay all that he may owe. There is a limitation 
however, so that the Guarantee Company may 
not be harassed beyond $10,000. It has paid 
the $10,000 since the Bank proved, and has 
filed a claim for $10,000 against the estate in 
bankruptcy of Paquet. It claims to rank pari 
passu with the Bank on what remains of Paquet's 
assets, diminishing the dividend for the bank 
seriously, and recouping itself over $2000 of the 
$10,000 guaranteed. Seeing that the Guarantee 
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Co. is debtor in tolido for all Paquet's indebted- 
ness it must not be allowed to concourir with 
the creditor, the Bank, but the Bank must first 
be paid what remains due to it, which is forty 
thousand dollars beyond all that Paquet's estate 
can pay ; even after crediting the $10,000. The 
dividend sheet must be reformed. Contestation 
maintained, with costs against the Guarantee 
Company. 

HaUon i NicolU, for Canada Guarantee Co. 
Beique ^ MeQoun^ for contestants. 



RECENT SUPREME COURT DECISIONS. 

lAfe Inturanee — Inaurable IrUerest — JVanqfer — 
Wager Poliey — Payment <^ Premium — One 
Gendron applied to respondent's agent at 
Quebec for an insurance on his life, and 
signed the application. The applicant was 
personally subjected to a medical examination, 
and the application, the medical examiner's 
report, together with the certificate of a friend 
answering certain questions put to him by the 
company, were transmitted to the head office 
at New York. The application of Gendron 
was acceded to, and the policy, which is set out 
in the declaration, executed, whereby Gendron's 
life was insured from the date of the policy for 
one year upon payment of a certain premium, 
and to be continued in force by the annual 
payment of the premium. The policy was then 
transmitted from the head office to the agent 
in Quebec, to whom the application had origin- 
ally been made. The policy was not delivered 
for some time as Gendron was unable to pay 
the premium, when one Langlois, approached 
by Michaud, who had been entrusted by Gen- 
dron with a blank assignment, paid the premium, 
and thereupon the transfer of the policy was 
made to Langlois who received the policy and 
held it as the assignee of the assured. Subse- 
quently Langlois assigned the policy to the 
appellant, and all premiums up to the death of 
Gendron were paid by the assignees of the 
assured. The principal question which ai-ose 
on the appeal was whether this was a wager 
policy obtained by Gendron's assignees, and 
whether there was an insurable interest in it. 
Prior to Gendron's death the general agent 
enquired into the circumstances of the case, 
and authorized the agent, Michaud, to continue 
to receive the premiums from the assignee. 



Held, (reversing the judgment of the Queen's 
Bench, Montreal, 3 Legal News, 322,) thai at 
the time Gendron applied for an insurance on 
his own life, and his application was acceded to, 
and the policy sued upon' executed, he effected 
bona fide an insurance for his own benefit^ and 
as the contract was valid in its inception, the 
payment of the premium when made had relar 
tion back to the date of the policy, and the 
mere circumstance that the assignee (the in- 
surance having been effected without his know- 
ledge, and there being no collusion between 
the parties) paid the premium and obtained an 
assignment, could not make it a wager policy. 
(Gwynne, J., dissenting). — Venna v. New York 
L(fe Inturanee Co, 

Writ qf Prohibition to Municipal Corporation 
— Aeeetsment Roll. — Appeal from a judgment of 
the Court of Queen's Bench for the Province of 
Quebec, (3 Legal News, 274,) maintaining a 
writ of prohibition issued in the Sui>erior Court 
of the Province of Quebec, at the instance of 
the respondents, to prohibit the appellants from 
proceeding to sell the property of the respon- 
dents for taxes due under a certain assessment 
roll of 1876. 

[n 1875, a valid assessment roll for the mu- 
nicipality in which the properties were situated 
was made, which by law continued to be in 
force for three years. On complying with cer- 
tain formalities, the council had power to 
amend such roll. In 1876, another roll was 
made, and the evidence showed that it was a 
triennial roll which was made, and not an 
amended roll as contended for by the appellants. 
By their requite libelee the respondents demand- 
ed that a writ of prohibition should issue out 
of the court addressed to the defendants, enjoin- 
ing them from selling the real property of the 
plaintiffs so seised, or to proceed in any manner 
upon the said assessment roll of 1876, or to 
collect any taxes in virtue of that roll, and that 
the proceedings taken against the plaintiffs' 
property might be declared to be illegal, void 
and of no#ffect. 

Held, per Henry, Taschereau and Gwynn, JJ., 
that respondents were entitled in this case to 
an order from the Superior Court to restnin 
the municipal corporation frx>m selling their 
property as prayed for, and as it made no 
difference what name was given to the pro- 
ceedings in the case, the writ of prohibition 
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issued in the case should be maintained. Con- 
tra Ritchie, C J., Strong and Fournier, JJ. The 
Court being equally divided, the judgment 
uppealed from was affirmed, but ¥rithout costs. — 
CoU et al. y. Morgan et al. 



RECENT ENOLISB DECISIONS, 

Criminal Law — TritU — Cumulative Sentence 
Valid. — The appellant was indicted for perjury ; 
the indictment contained two counts, the first 
alleging perjury committed on the trial of an 
action of ejectment in 1871, the second alleging 
peijory committed in some proceedings in 
1868. The assignments of perjury in the two 
coonts were not identical, but the object of the 
proceedings in 1868 and in 1871 was the same, 
namely, to establish the appellant's right to 
certain landed estates. The jury found a gene- 
ral verdict of guilty upon both counts of the 
indictment, and the appellant was thereupon 
sentenced to seven years' penal servitude upon 
each count, the second term to commence upon 
the expiration of the first term. 

Held (affirming the judgment of the court 
below,) that such a sentence might be lawfully 
passed, although the statute (2 Geo. II, chap. 26, 
§ 2, as amended by the subsequent acts,) makes 
seven years' penal servitude the maximum 
punishment for a single perjury. Heldy further, 
that the statute of George II does not require 
the infliction of a commou law' punishment in 
addition to that prescribed by the statute. 
Cases referred to : Regina v. Wilkes, 4 Burr. 
2527 ; Rex v. Robinson, 1 Mood. C. C. 413 ; 
Tweed v. Lipscombe, 60 N. T. 669 ; Young v. 
The King, 3 T. Rep. 98 ; Rex v. Jones, 2 Campb. 
131 ; Rex v. Kingston, 6 East, 41. House of 
Lords, March 11, 1881. Caetro v. The Queen. 
Opinion by Lord Chan. Selbome, Lord Black- 
bum and Lord Watson, 44 T. Rep. (N. S.) 360. 



THE PERILS OF DOCTORS. 

The case of DeMay v. Roberta, Michigan Su- 
I^eme Court, June 8, 1881, 9 N. W. Rep. 146, 
80 &r as we know, is unique, at least since the 
time when Clodius in disguise penetrated the 
mysteries of ^e Bona Dea. It was there held 
that where a physician takes an unprofessional 
unmarried man with him to attend a case of 
eonfinement^ and no real necessity exists for 
fbe Itttter's assistance or presence, both are 



liable in damages ;. and it makes no difference 
that the patient or husband supposed at the 
time that the intruder was a medical man, and 
therefore submitted without objection to his 
presence. The physician testified that the lay- 
nuin, who bore the misleading name ol Scatter- 
good, accompanied him reluctantly, on foot, on 
a dark and stormy night, when the roads were 
too bad to drive or ride a horse, to carry a 
lantern, an umbrella, and some instruments. 
The physician told the husband that he had 
brought Scattergood along to help him carry 
these things, and Scattergood was admitted 
without objection. The house was only four- 
teen by sixteen feet in size, and the doctor and 
the intruder were necessarily in the same room 
with the suffering lady. At the doctor's request, 
Scattergood once gave some triffing manual 
assistance, but did not obtrude himself but 
behaved in a proper manner. The court re- 
marked : <^ Dr. DeMay therefore took an un- 
professional young unmarried man with him, 
introduced and permitted him to remain in the 
house of the plaintiff, when it was apparent 
that he could hear at least, if not see all that 
was said and done, and as the jury must have 
found, under the instructions given, without 
either the plaintiff or her husbaiid having any 
knowledge or reason to believe the true char- 
acter of such third party. It would be shock- 
ing to our sense of right, justice and propriety 
even to doubt that for such an act the law 
would afford an ample remedy. To the plain- 
tiff the occasion was a most sacred one, and no 
one had a right to intrude unless invited, or 
because of some real and pressing necessity 
which it is not pretended existed in this case. 
The plaintiff had a legal right to the privacy of 
her apartment at such a time, and the law 
secures to her this right by requiring others to 
observe it, and to abstain from its violation. 
The &ct that at the time she consented to the 
presence of Scattergood, supposing him to be a 
physician, docs not preclude her from main- 
taining an action and recovering substantial 
damages upon afterward ascertaining his true 
character. In obtaining admission at such a 
time and under such circumstances without 
fully disclosing his true character, both parties 
were guilty of deceit, and the wrong thus done 
entitles the injured party to recover the damages 
afterward sustained, from shame and mortifica- 
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tioD, upon diBcovering the trae character of the 
defendants." The action was brought by the 
¥rife. — Albany Law JoumaL 



THE PRACTICE OF LAW, 

The address of Hon. J. M. Woolworth, before 
the Iowa State Bar Association, May 10th, con- 
tains a remarkably ingenious account of the 
manner in which custom becomes law. Judge 
Woolworth also utters the following which is 
timely: "The practice of law, considered 
merely as a business, is the least satisfying of 
all human employments. Considered as a 
business merely, I say ; that is, prosecuted like 
any craft, or trade, or adventure, solely for the 
purpose of gain. He who plies this art in that 
spirit stands in the market and lets himself to 
hire, and at the end of the day the fee in his 
hand is his reward ; or if with a great enterprise 
of Ticiousness, he conceives the law as a dex- 
terous art) contrived by lawyers for lawyers, in 
order to transmute the property of others into 
their own possessions, he answers St. Paul's 
description of certain Gentiles who were < given 
over to work all uncleanness, with greediness.' 
The profession of law is not a craft, or a trade, 
or a venture. It is not a contrivance for the 
benefit of lawyers. It cannot be worthily or 
even decently practiced simply for gain. I do 
not say that the lawyer may not take rewards 
for his work ; it ought to bring him gain — ^the 
gain at once of < flowing fees ' and honor among 
his fellow-men ; and he ought to demand and 
care for these his dues. But they must be the 
incident of his service ; they must come of 
themselves and not by much seeking. If in 
the act of plying this art the counsellor be in- 
tent on the fee, if he pursue it as his one object 
of desire, no matter how much it may increase 
and multiply, it will be a poor, sordid thing in 
his hands. On the other hand, if he will keep 
it in its due place, it will be the honorarium of 
the iioman jurisconsult and the English barris- 
ter. In this commercial age when wealth is 
held before the eyes of men as the one object 
of desire, and the getting and displaying of it 
is the chief end of man, the lawyer, whose life 
is in the very wildest of the strife, is apt to 
lapse into the mercenary spirit. They who re- 
sort to him are busy in getting or recovering or 
fortifying the possession of property. The 



strifes of his days and the studies of his nights 
are to serve them in their pursuit of money. 
The very atmosphere of his o£Blce is redolent of 
gold. In the midst of such influences and con- 
straints what is so natural as that he relax his 
hold upon any conception of the law which is 
not mercenary ; how shall he resist the solici- 
tations to make merchandise of it and pursue it 
as men follow trade? " — Alhamiy L. J. 



THE LATE LORD JUSTICE JAMBS, 

Of this distinguished English judge, who 
died on the 7 th June, the Soliciton* Journal 
says : — << In Lord Justice James the nation has 
lost a judge who possessed in no ordinary de- 
gree that integrity which, as Lord Bacon says, 
is above all things the 'portion and proper 
virtue ' of judges. He had a passionate loath- 
ing for injustice, oppression and trickery; 
restrained only by the strong common sense 
which taught him that settled rules of law 
must not be displaced to avoid individual hard- 
ship. In knowledge of real pioperty law he 
was probably unrivalled on the bench, and in 
force and clearness of diction he had few 
equals. His grasp of the fi^ts of the most 
complicated case was singularly rapid and 
accurate. Perhaps it was this facility of appre- 
hension which led him sometimes into a rather 
too early expression of opinion as to the legal 
bearing of fiu^ts. He was not always ' swift to 
hear and slow to decide.' He was not always 
patient with counsel whose sense of dufy to 
their clients led them to combat the view 
which he had taken up. But with all this, he 
was a judge who inspired great confidence. 
His opinion, if sometimes prematurely ex- 
pressed, was seldom wrong ; and it was usually 
supported by a clear enunciation of principle 
and a careful analysis of cases. His place at 
Lincoln's Inn will be hard to fill." 



GENERAL I902E& 

In the New York Court of Appeals there is a two 
hours* limit to the ftddresses of ooausel, but more than 
one hour is seldem taken. 

Ex- Judge Tyler, of C&lifomia, the other day. finding 
himself opposed by a woman lawyer, Mrs. Clara S. 
Foltx, lost his temper, and told her that ** a woman's 
proper place was at home, raising children." The 
lady answered him promptly : " A woman had better 
be engaged in almost any business than raising such 
men as you are, sir." 
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EMPLOYER AND EMPLOYEE. 

Quebec gives us a case, Ouimet ▼. VervUUj 
oniqae of its order under the law of master and 
senrant. The secretary-treasurer of the school 
comnissioiiers of a rural parish, St Jean des 
ChaiUons, receiTed from the local government 
of Quebec, for the use of his commissioners, a 
cheque for $163.51. Banking facilities do not 
abound in the country parts of this Province, 
and Monsieur Verville, the secretary-treasurer, 
tried in vain to get the cheque cashed in the 
parish. He could find no one able or willing to 
give current coin or notes for the Provincial 
sign manual. What was to be done? The* 
poor school mistresses had not been paid their 
does for a long time back, and were in sore need 
of their miserable pittance. In this perplexity 
Mr. Yerville betook himself to the chairman of 
the school commissioners, a dignity which may 
be assumed to be synonymous with all that is 
solid and respectable. The chairman proved to 
be the very person to solve the difficulty. He 
was not in funds himself, but he was about to 
▼isit the capital on the following day, for a little 
relaxation, and he undertook to get the cheque 
cashed. So Mr. Verville cheerfully handed 
orerthe slip of paper to his superior officer, and 
went away without a thought of coming cal- 
amity. The chairman next day embarked for 
Qnebec, duly reached his destination, and, on 
the good rule of attending to business before 
pleasure, went to the office of the Bank of Mon- 
treal and got the cheque cashed. It appeared 
that there was a trifle of $23.51 due to himself 
by the Board, and having first prudently separ- 
ated this sum from the rest^ he put the balance, 
|U0, in a particular pocket, to be handed to the 
secretary on his return home, and then gave 
himself up to enjoyment. What followed on 
that ill-omened day is not accurately known, 
probably never will be. The chairman, accord- 
ing to the statement of counsel, owned to hav- 
ing imbibed " four or five, five or six glasses of 
liquor," and later on, went to a crowded public 



meeting to divert himself by listening to the 
speeches. After enjoying this favorite rustic 
entertainment for an indefinite period, and 
probably being not the least lusty in his ap- 
plause of the orators of the evening, our chair- 
man resorted to a tavern to refresh himself with 
a glass of beer, and there made the discovery 
that the $140 of school money had disappeared 
from its place of deposit — his own funds do 
not appear to have been touched. 

Consternation no doubt pervaded St. Jean, 
and especially its poor school-mistresses. The 
ratepayers assembled and wrathfully demanded 
the dismissal, not of the chairman, but of the 
unfortunate secretary. The commissioners dis- 
missed him accordingly. But this was not 
punishment enough. The Superintendent of 
Public Education, acting for the school com- 
missioners, sought to hold unhappy Monsieur 
Yerville responsible for the loss. This seems to 
be an improvement on the appeal from Philip 
drunk to Philip sober. It was equivalent to the 
chairman sober holding his subordinate respon- 
sible for the conduct of the chairman unbending 
himself. Well might the learned judge before 
whom the case was tried exclaim, " Such a 
pretension appears to me one of revolting in- 
justice." Law and justice are happily found to 
be on the same side, and the employee has been 
freed from responsibility for a loss which was 
was brought about by no fault or negligence on 
his part, but which resulted from the act of the 
chairman of his employers. The case having 
been taken to appeal, the decision of the lower 
court in favor of the secretary-treasurer has 
been affirmed. 



CICERO. 

Anthony Trollope, though not always pro- 
found, is never dull. The following is a passage 
from his recent life of Cicero : — « What a man 
he would have been for London life I How he 
would have enjoyed his club, picking up the 
news of the day from all lips, while he seemed 
to give it to all ears ! How popular he would 
have been at the Carlton, and how men would 
have listened to him while every great or little 
crisis was discussed ! How supreme he would 
have sat on the treasury bench, or how unan- 
swerable, how fatal, how joyous, when attacking 
the government from the opposite seats I How 
crowded would have been his rack with invita- 
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tionB to dinner I How delighted would hare 
been the middle-aged conntesseB of the time to 
hold with him mild intellectual flirtations ; and 
the girls of the period, how proud to get his 
autograph, how much prouder to have touched 
the lips of the great orator with theirs I How 
the pag^s of the magazines would have run 
OTer with little essays from his pen! <Haye 
yon seen our Cicero's essay on agriculture? 

That lucky fellow, editor got him to do it 

last month I ' < Of course you have read Cicero's 
article on the soul. The bishops don't know 
which way to turn.' < So the political article 
in the QuarUrly is Cicero's?' < Of course you 
know the art-criticism in the Timed this year is 
Tully 's doing ? ' But that would probably be a 
bounce. And then what letters he would 
write I With the penny post instead of travel- 
ling messengers at his command, and pen instead 
of wax and sticks, he would have answered all 
questions and solved all difficulties. He would 
have so abounded with intellectual fertility 
that men would not have known whether most 
to admire his powers of expression or to depre- 
cate his want of reticence." 



BENCH AND BAR IN NEWFOUNDL AND 

The narratives of travellers, when strictly 
tested, are not often found to be literally accu- 
rate. The inducement to divert their readers 
is so great that travellers' tales resemble much 
the accounts of current events, transmitted 
over the wires by correspondents, who seem to 
labor under an absolute disability to keep 
within the region of fiict. The bench and bar 
of Newfoundland have lately suffered from the 
romancing pen of a travelling peer, Lord Dun- 
raven, who favored the Island with a brief visit; 
was kindly treated, and requites the hospitality 
extended to him by striving to make his enter, 
tainers ridiculous. The lord is ably answered 
by a Newfoundland corrrespondent : — 

" After a slight account of our cod and seal 
fisheries, Lord Dunraven goes on to give a hu- 
morous description of a voyage he made north- 
ward, in company with one of our judges and a 
number of barristers who were on circuit I 
may explain that, as the extent of our roads is 
yet limited, a coasting steamer is chartered to 
convey the judges, lawyers and officers of court 
to the different localities where, according to 
statute, a court is held twice a year. As Lord 



Dunraven had a difficulty in getting a parange 
to the hunting-grounds which he wished to visit, 
by the regular steamer, the judge then going on 
circuit in that direction kindly consented to 
take him as a passenger, and not only so, but to 
oblige him, he started a day and a half before 
the regular time, and at no small inconvenience 
to himself and the members of the legal profes- 
sion who were on board, he conveyed Lord 
Dunraven directly to his destination. I need 
hardly say that the utmost attention and hos- 
pitality was shown his Lordship while on board. 
It was not very gracious, therefore, on the part 
of Lord Dunnven, in return for his kindness, 
to write of the voyage as follows : — *■ As &r as 
I could see, there was very little work for the 
court to do. We would stop occcasionally, ap- 
parently at any nice likely-looking spot for a 
malefactor, and send on shore to see if there was 
any demand for our commodity, namely justice. 
Generally we were informed that the inhabi- 
tants did not require any justice at present, but 
that perhaps if we would call again another 
time a little later, we might be more fortunate ; 
and then we wonld give three hideous steam 
whistles by way of a parting benediction, and 
plough our way through the yielding billows to 
some other settlement, where, if we were lucky, 
the court would divest itself of oil skin coats 
and sou'westers and go ashore to dispose of the 
case or cases to be tried.' Now this is entirely 
a fancy sketch, as I am in a ftosition to afiGurm 
most positively, having the authority of the 
judge who was on board, and some of the bar- 
risters for what I write. I am far from suggest- 
ing that Lord Dunraven has stated knowingly 
and designedly the things which never took 
place ; but it is evident he has written the 
sketch from memory after an interval of more 
than four years, and that he has unconacioualy 
mixed up with his account reminiscencea of 
what he has heard or seen elsewhere, perhaps 
in the Western States of America, and localised 
some of those experiences here by a strange 
confusion of memory. Perhaps we have here 
an illustmtion of what physiologists call < un- 
conscious cerebration.' It is, however, a fiAct 
that the steamer, on the occasion referred to^ 
conveyed Lord Dufferin and the*others from St. 
John's direct to his de6tination,^Hairs Bay, 
without caUing at any intermediaU port^ so that 
the inquiries for malefactors, and the tiyin^^ of 
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cases on the way, did not occur. Indeed, such 
ludicrons incidents were impossible. When a 
judge goes on circuit there are certain towns 
and settlements where, at the time appointed} 
he myariably opens the court, whether there 
are cases to be tried or not, just as is done in 
England. I may add that judicial proceedings 
are conducted here with every regard to pro- 
priety and decorum ; and that the bench and 
the bar of Newfoundland, in regard to ability, 
legal attainments and that dignified and gentle- 
manly demeanour which we expect in men 
belonging to one of the learned professions, 
will compare fitvorably with the bench and the 
bar of any other British colony. 

" In regard to this voyage, however, his Lord- 
ship's memory has played him a still more 
&ntastic trick than in the foregoing instance. 
He tells us that the party amused themselves 
with ' reading dime novels,' and * playing cards 
in the stifling saloon below.' < There was some- 
thing rather comical in the whole proceeding.' 
' To see eminent counsel staggering about the 
slippery deck in long b<ft>t8 and Guernsey Irocks, 
and the highest functionary of the law playing 
pro&ne games of cards in his shirt sleeves, con- 
descending to exchange remarks concerning the 
weather with grimy stokers and tarry-breeched 
seamen, produced a feeling of somewhat irreve- 
rent amusement.' Here again his Lordship's 
reminiscences of Newfoundland have got 
' tangled,' and some funny stories heard else- 
where are, no doubt, unconsciously related as 
having happened here. I have the highest au- 
thority for stating that on the passage not a 
single game of cards was played by anyone. 
There would have been no harm in such a 
thing, but the voyage proved to be a very rough 
one, and amusements of this kind were not 
attempted. The judge, to whom he attributed 
such vulgar conduct, is a highly esteemed 
gentleman, of great ability, and, in private life, 
quite incapable of any such indecorum as his 
Lordship has been pleased to credit him with. 
That tiie barristers were dressed in < Guernsey 
frocks ' is also ludicrously untrue. In fact the 
only amusing incident on the passage was sup- 
plied by his Lordship himself, who had a habit 
at table of taking the potatoes from the dish 
with his fingers — a practice which created what 
he calls <a feeling of somewhat irreverent 
amusement' when witnessed in a peer of the 



realm, whom ordinary mortals look upon with 
wonder, not unmixed with awe. Still the legal 
gentlemen were too polite to publish an account 
of this little peculiarity on the part of the peer. 
With them he has not been equally courteous. 
He describes the steamer as a << harbour tug," so 
as to convey the meanest impression of the 
whole affair. The Hercules is a small coasting 
steamer of about 130 tons, fitted up to carry 
passengers, and on this occasion her saloon and 
cabins accommodated twenty passengers. His 
Lordship afterward chartered her to carry him 
from St. John's to Halifax. To call her a " har- 
bour tug " is misleading. Now we sometimes 
find vulgar "penny-a-liners" abusing hospi- 
talify, and where they have been kindly and 
courteously received, revealing what occurred in 
the confidence of familiar intercourse, and turn- 
ing their hosts into ridicule for the amusement 
of their readers, but we did not expect to find 
an accomplished writer and a gentleman of 
high position like Lord Dunraven stooping to 
like conduct." 



THE RIGHT OF ASYLUM, 

Having regard to the recent outrages of 
Nihilism, and to the manner in which they 
have notoriously received active sympathy from 
Russia and other residents in several Continen- 
tal States, it is natural that the question of the 
extradition of political ofi'enders should engage 
a considerable amount of public attention. The 
German Parliament has already expressed its 
approbation of international treaties for the 
prosecution and extradition of persons guilty of 
attacks upon the Chiefe of States ; and a propo- 
sal to the same efiisct was recently made in the 
Austrian Reichstag. Russia, again, has taken 
the obvious step of suggesting a conference to 
deliberate on practical protective measures. In 
these circnmstances it is not surprising that a 
repori should have arisen that representations 
had been made to our own Government respect- 
ing the right of asylum for political offenders 
in this country. Such representations would be 
by no means novel, for nothing, perhaps, has on 
previous occasions of similar character given 
rise to more bitter feelings in the minds of other 
nations than the liberty which our laws afford to 
foreign refugees. That Lord Granville was able, 
in reply to a question in the House of Lords, to 
pronounce this report unfounded, is probably 
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due to the fact that the sentiments of this 
country on the matter are now too well known to 
encourage any such representations. 

From time immemorial, it may be said, Eng- 
land has granted to persons of every rank, 
condition or party, exiled from their own coun- 
try on account of their political conduct or 
opinions, an inyiolable asylum, subject to their 
good behavior while resident here, and to their 
obedience to our municipal laws. Many instan- 
ces might be mentioned in which this principle 
has been asserted, but it will be sufficient to 
recall one or two of the most important. 

When, in the year 1802, Napoleon demanded 
that our Government should expel certain 
individuals whose political conduct and views 
were offensive to the French authorities, Lord 
Hawkesbury replied in the following terms: 
" His Majesty expects that all foreigners who 
may reside within his dominions should not 
only hold a conduct conformable to the laws of 
the country, but should abstain from all acts 
which may be hostile to the government of any 
country with which His Majesty may be at peace. 
As long, however, as they conduct themselves 
according to these principles. His Majesty 
would feel it inconsistent with his dignity, with 
his honor, and with the common laws of hos- 
pitality, to deprive them of that protection 
which individuals resident in his dominions can 
only forfeit by their own misconduct." 

Another notable assertion of the same liberal 
doctrine occurred in 1852, when, in answer to 
the urgent demands of various Continental 
States that certain conspiracies alleged to be 
organized by political refugees in England, 
should be promptly suppressed by our Govern- 
ment, Lord Granville, then foreign secretary, 
replied in a circular issued to the principal 
Powers, that « By the existing laws of Great 
Britain all foreigners have the unrestricted right 
of entrance and residence in this country ; and 
while they remain in it are, equally with British 
subjects, under the protection of the law ; nor 
can they be punished except for an offence 
against the law, and under the sentence of the 
ordinary tribunals of justice, after a public trial, 
and on a conviction founded on evidence given 
in open court. No foreigners, as such, can be 
sent out of this country by the Executive 
Government, except persons removed by virtue 
of treaties with other States, confirmed by act 



of Parliament, for the mutual surrender of 
criminal offenders. British subjects, however, 
or the subjects of any other State, residing in 
this country, and therefore owing obedience to 
its laws, may, on conviction of being concerned 
in levying war against the Government of any 
State at amity with Great Britain, be punished 
by fine and imprisonment." " While, however," 
the despatch continued, « Her Majesty's Govern- 
ment cannot consent, at the request of foreign 
governments, to propose a change in the laws of 
England, they would not only regret, bat would 
highly condemn any attempt on the part of 
foreign refugee ^ in England to excite insurrec- 
tion against the governments of their respective 
countries. Such conduct would be considered 
by Her Majesty's Government as a flagrant 
breach of the hospitality which those persons 
enjoy." 

So bold a refusal of their demands produced 
a great irritation among the Powers to whom 
the circular was addressed, and the laws of this 
country were at the time subjected to serere 
criticism ; but here at least the despatch was 
accepted by the lawyers and statesmen as a 
sound exposition of the national doctrine. 

In the following year the subject underwent 
a memorable discussion in the House of Lords, 
and Lord Lyndhurst, in introducing the debate, 
used language very similar to that already 
quoted. << Foreigners," he said, "residing in 
this country, as long as they reside here under 
the protection of this country, are considered in 
the light of British subjects, and are punishable 
by the criminal law precisely in the same 
manner, to the same extent^ and under the same 
conditions, as natural born subjects of Her 
Majesty. In cases of this kind, persons coming 
here as foreign refugees from a foreign state, in 
consequence of political acts which they have 
committed, are bound by every principle of 
gratitude to conduct themselves with propriety. 
This circumstance tends greatly to aggravate 
their offence, and no one can doubt that they 
are liable to severe punishment." 

The principles enunciated in these cases have 
since been fully maintained, and were in 1871 
again laid down in answer to a remonstrance of 
the Spanish Government. Of foreign dictation 
or interference in the matter of domestic legis- 
lation the people of this country hare ever 
shown themselves peculiarly impatient, as 
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demonstiated by the well known eyents of 1858, 
wben a supposed concession to French compul- 
sion proTod sufficient to overthrow a ministry. 
We need not, therefore, go fiar to seek the reasons 
which hare induced our goyemment to decline 
the conference now proposed by Russia. Seeing 
that its avowed object is to restrict the liberty 
and fitcilitate the apprehension of foreign fugt- 
tiyes, tbe decision of our ministers is wise and 
will commend itself to the nation. 

Bat while we are thus tenacious of the free- 
dom accorded by our laws to exiles, it behooves 
QB not to forget our duty to other governments. 
It can hardly be denied that on some occasions 
we have been singularly careless in the encour- 
agement of revolution, and even in cases where 
restrictive laws have been enforceable, we have 
been slow to sanction their being carried out 
Let it be remembered at the present time that, 
BO long as these liberal views prevail, it is — in 
theVords of Lord Granville — <<the more in- 
cumbent upon us to exert all legal powers to 
prevent acts prejudicial to foreign and friendly 
governments, more especially with regard to 
morders, whether such murders or attempts to 
mnider are directed against private individuals, 
or against sovereigns and chiefs of state." — 
Law Tim€9 (London). 



NOTBS OF GASES. 



COURT OF REVIEW. 

MoNTRBAL, March 31, 1881. 

ToRBANCB, Rainville, Jetti, JJ. ^ 

[From S.Cm Iberville. 
Fairvbw y. Whbeur, and Whbileb et al., 

interveners. 

Leaae — CvndUiondi »ale. 

Wkere a piano wot told eondUionaUy upon the price 
being paid hy the purchasery held that the pro^ 
prietorMp imu in the vendor ao long aa the 
price was not paid to him. 

ToEKASOT, J. The question here is as to the 
proprietorship of a piano claimed by the plaintiff 
from the defendant as simply leased by her to 
him. The interveners, his son and daughter, 
claim it under a title derived from the defendant. 
The defendant held the piano under a lease from 
the plainti£^ which promised to sell him the 
piano conditioiiaUy upon his paying the price. 



namely, $425. The Court at St. Johns, Iber- 
viUe, held that the proprietorship of the plain- 
tiff was proved and that the intervention of the 
son and daughter, claimants, should fiiil. I 
hold here that the law and equity of the case 
are entirely in favour of the judgment, which 
should be confirmed.* 

Judgment confirmed. 

P. Lanetot, for plaintiff^. 

Laeoste^ Olobeneky j* Bisaillonf for interveners. 



SUPERIOR COURT. 

Montreal, March 31, 1881. 
Be/ore ToRaANCB, J. 
Martin v. The Dokimion Oil Cloth Co. 



i 



Ir^unetion — Trade Marh^-AduUeration qf goo{ 

This was an action for an injunction and an 
account, and also in damages. The complaint 
set out an agreement of date 22nd February, 
1877, by^hich the plaintiff undertook to fur- 
nish to defendants his dry brilliant body green, 
and also consented that his trade mark should 
be used by defendants for five years on the 
labels for said g^een after it was ground by the 
company in pure refined linseed oil, which the 
company undertook to do, and plaintiff further 
bound himself to furnish the company with 
said dry green in any other shade than the one 
before mentioned that might be desirable and 
procurable from the manufacturers in Europe. 
And the company bound themselves to grind 
the brilliant body green always pure in the 
best refined linseed oil in the usual consistency 
of blind crr^i^y to wit : green used for window 
blinds, and to furnish it to plaintiff at the rate 
of 15} cents per pound, put up in cases of 40 
tins from one to five pounds weight, and to 
allow plaintiff the difference in cost when he 
ordered the same in larger quantities, and 
agreed to fill plaintiff's orders promptly, and to 
credit plaintiff with one per cent, on each pound 
of green sold by them to other parties, and to 
make and furnish plaintiff with a monthly 
statement of such sales, and to account for and 
pay the amount found to be due to plaintiff 
from said sales. Plaintiff complained that the 



* Aothorities of plaintiff :— Thomas k Aylen, 16 L.C. 
J. a09 ; yfdfttr & Clarke (in Review, from Iberville ; 
Renaud dr BohUlardt ds Batellet oppoeant, G.C.M.\ 
(RainviUe, J.) ; Larombidre, Art 1184, No. 70 ; 25 
Demolombe, n. 648. 
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company fuled to famish plaintiff with monthly 
statements and to pay to the latter the amount 
coming to him; that the company greatly 
adulterated the dry green furnished by plaintiff 
with divers inferior materials which took away 
the brilliancy of the green and impaired its 
coloring power, and more especially had used 
in such adulteration sulphate of barytes and 
other inferior materials, and sold and delivered 
large quantities of said inferior green, and did 
put upon the same the trade marlL of plaintiff; 
that by so doing the rights of plaintiff had been 
greatly interfered with, and he had suffered 
great loss. The conclusion of plaintiff was 
that the company be enjoined to cease using 
said trade mark upon any of said green so manu- 
&ctured by the company; that the company 
be condemned to furnish to plaintiff a true 
account of all the sales made monthly by the 
company of said green, and to pay over to 
plaintiff the sum which might be iound to 
be due to plaintiff^ and that the company 
be condemned to pay to plaintiff damages, 
namely, $5|000. 

The company pleaded that ever since 
entering into said agreement they had ground 
pave and in the best refined linseed oil 
in the usual consistency of a blind green, 
the dry green furnished by plaintiff^ and 
had fulfilled every part of said agreement on 
them binding, but that plaintiff had altogether 
failed to fulfil his part of the agreement, and 
instead of furnishing dry green as by said agree- 
ment he was bound to do, he directed the 
employees df the company to mix together cer- 
tain ingredients by him named in certain pro- 
portions by him indicated, in view of producing 
the said dry green or an article similar thereto, 
which said directions of plaintiff had been 
minutely followed. That the company had 
never used the trade mark of plaintiff upon, or 
for the purpose of designating any other green 
than that furnished to the company by plaintiff, 
or that produced as aforesaid by the admixture 
ol different ingredients under the direction of 
plaintiff. That moreover the company, on the 
12th December, 1879, accounted to plaintiff for 
one cent per pound upon all the said green sold 
by the company to other parties, the amount of 
said account being for 7224 pounds of said 
green, to wit: the sum of $72.24 which was 
placed to the credit of plaintiff who was in- 



debted to the company in a greater sum, to wit : 
in the sum of $110.52, balance due by plaintiff 
to defendant upon an account for the price and 
value of goods, wares and merchandiaee by the 
company to plaintiff sold, and delivered at 
different times previous to the date of the in- 
stitution of the action ; that since the rendering 
of this account the company bad not sold any 
of the said green ; that in and by their pro- 
test the company notified the plaintiff that they 
had a certain quantity of said green still on 
hand, bearing the trade mark of plaintiff, and 
were ready to deliver the same to him on being 
reimbursed the cost price thereof and the com- 
pany prayed that the sum of $72.24 be declared 
compensated by the said sum of $110.52, and 
plaintiff's action dismissed. 

Pm CuBiAM. On the issues raised between 
the parties, many witnesses have been examined, 
and I have no difficulty in finding that the dry 
green furnished by plaintiff was greatly adult- 
erated. Mr. Woods, the manager of the com- 
pany, says this was done by the express direction 
of the plaintiff. I have an insupemble difi&cnlty 
in believing this, because it was destructive of 
the plaintifTs business, and plaintiff received 
from the company an inferior article of little 
value and was nevertheless charged the same 
price as if it were the pure article intended by 
the contract. 

I call attention to the following evidence of 
the witness Woods on the adulteration of the 
dry green : — 

" Q, Did you hear Dr. Qirdwood and Mr. Logie 
and Mr. McArthur say that the one was worth 
about 18 cents and the other only from 4 to 6 
cents per pound ? 

« A. I beUeve I did. 

'< Q. Did you consider yourself entitled to 
charge the fifteen and a-half cents mentioned 
in the contract for the brilliant body green for 
this adulterated green 7 

« A. We did, but we offered to make good to 
Mr. Martin any difference in quality on account 
of having done so. 

"Q. Was it the quantity or the value wliich 
was reduced ? > 

" A. The value. 

'< Q. But you continued to charge the fifteen 
and a-half cents mentioned in the contract ? 

"A. Yes." 

Again at p. 12. 
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'^ Q. Do yon consider that that was a proper 
brilliant body green for the market? 

*< A. I considered that it was nothing of my 
a£E&ir. That Mr. Martin had told me to mix 
sulphate of Barytes with it and that I did so. 

" Q. Ton made it worth ft'om 5 to 6 cents per 
pound, while it was worth from 15 to 16 cents 
per ponnd before ? 

« A. I don't admit that it was only worth that 
price." 

And so on. 

I cannot help here remarking on the pecu- 
liarly emphatic expressions used by this witness 
in answer to questions which were put to him. 
Once he is asked, " Are you positive, kc. ?" Ans. 
*^ I swear it absolutely. I swear that he told mo 
to put barytes in to make the colour. My 
instructions to my foreman then were to put 
baiyt^s in. Under my tolemn oath I state that 
Mr. Martin represented that brilliant body green 
to be pure without barytes in it whatever." 

Again at p. 7. " Will you swear that the 
^colour or tint/' kc. 

''Answer. On my solemn oath I swear, &c.,&c." 

Again at the following page, the reverse of 
page 7:— 

u Question. Did you understand that there 
"was nothing but the pure green to be used ? 

*< Answer. I do, upon my solemn oath." 

Again at pp. 12, 13 : 

" Q. Of that lot in which the special instruc- 
tions were given, did you furnish the sample of 
it as produced to Mr. Martin or to Mr. Baillie ? 

" A. Before changing it 7 

'<Q. No, affcer changing it 7 

<' A. When I received it I mixed it according 
to the written instructions. Mr. Martin came 
down and I believe that I showed him the re- 
sult. I believe that he saw that the shade was 
very €iark, and I said that 1 could not get the 
shade. I said that it would have to be light- 
ened and that barytes was the thing to lighten 
it and he sud, put barytes in. / swenr that an 
fliy solemn oath.** 

It is no uncommon thing for a counsel to 
remind a witness that he is under oath, in put- 
ting him a question, but it is a most unusual 
thing for a witness who is under oath, to 
endeavor to add emphasis to his statements, to 
invite attention to his affirmations—by vain 
repetitiona— by swearing anew in so many 
words — ^npon my solemn oath — I swear abso- 



lutely — ^that such are the facts. It is a signifi- 
cant circumstance that the credit of this witness 
is attacked by several witnesses, and on the 
other hand, his veracity is testified to by per- 
sons who say they teow nothing against his 
credit and that they would believe him on the 
whole. I find on the evidence of record and 
given in open court, that the injunction asked 
for by plaintiff should be granted him and that 
general damages should be awarded. On the 
other hand the account offered by the company 
is accepted and the balance of $38 credited to 
them, and will go in deduction of the general 
damages. 

The action does not claim special damages, 
but the recourse of plaintiff, if any he have, is 
reserved for such damages. 

A. J* W. RoberUon for plaintiff. 

B/ique ^ MeGoun for defendants. 



RECENT DECISIONS AT QUEBEC. 

Principal and agent — Liability <^ employee — 
Cheque. — The respondent, secretary-treasurer of 
the school commissioners for the parish of St. 
Jean des Chaillons, having received a govern- 
ment cheque for school purposes, and not being 
able to get it cashed in the parish, handed it to 
the chairman of the commissioners to be cashed 
at Quebec. The latter obtained the money, the 
greater part of which was shortly after stolen 
from his person. Beldy that there had been 
neither negligence nor &ult on the part of the 
secretary-treasurer, and that he was not respon- 
sible for the lom.'^Ouimet v. Verville, (Q. B.) 7 
Q. L. R. 34. 

Chote jugie — Ayant eauH. — L'acquSreur n'est 
I'ayant cause du vendeur que pour ce qui a 
pr6ced6 la vente. Le jugement, qui, apr^s la 
vente, etablit le montant dfi par le vendeur 
pour balance du prix de son acquisition du mdme 
immeuble, ne pent pas dtre oppose k I'acqu^reur, 
et ne foit pas preuve centre lui du montant 
pour lequel Fimmeuble par lui acquis est 
hypotb6qu6. Le tiers detenteur pent opposer k 
une poursuite hypothteaire centre lui les 
paiements &its .par son vendeur. — Dubue v. 
Kidtton et al., 7 Q. L. B. 43. 

T^rietl — Verdict — Pretence of prisoner at argu- 
ment on writ of error. — Where a prisoner has 
been indicted for burglary (vol avec effraetum)^ a 
verdict for receiving stolen goods {reeel) can- 
not be rendered, and in such case the verdict 
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may be quashed on writ of error. A plaintiff 
in error in Jail undergoing sentence must be 
brought into Court by habeas corpus at the hear- 
ing of the case. — St Laurent v. Reg.j 7 Q. L. R. 
47. 

Municipality — ProcU-verbal. — Where a portion 
of a municipality has been detached in order to 
form a separate municipality, the rate-payers 
within the detached portion are no longer 
bound by any procH-verbal under which they 
were preric usly obliged to maintain any part 
of a road within the portion from which they 
have been detached (M. C. Arts. 6 and 90). — 
Detehemea v. La Corporation de Ste Marie^ 7 Q. 
L. R. 50. 

Procedure — Exhibiie — Inetrument recited in 
pleading. — A plaintiff failing to file with his 
declaration the exhibits alleged in support of 
his demand may do so afterwards, and so long 
as the position of the parties remains unchanged, 
without leave of the court, provided notice be 
given to the opposite party. 2. If the exhibits 
that ought to have been filed with any plead- 
iog subsequent to the declaration are not so 
filed they cannot afterwards be filed, without 
the consent of the opposite party or leave of 
the court. 3. If an instrument recited in a 
pleading was lost or destroyed before the date 
of such pleading, such destruction or loss ought 
to be alleged.— ^ttf«t^r0 v. Oaboury. Opinion 
by Meredith, C. J., 7 Q. L. R. 51. But McCord, 
J., in Filion v. Corriveauj 7 Q. L. R. 66, allowed 
an exhibit referred to in the declaration to be 
filed at enquitcy without previous notice to the 
opposite party: '^considerant que les articles 
99, 103 et 106 C P. C. n'ont rapport qu' & la 
procMure qui precMe la contestation en cause, 
et que leur intention n'est que de permettre 
au d6fendeur de prendre communication des 
pieces du demandeur avant de produire ses 
defenses ; consid6rant qu'en produisant ses 
defenses et son articulation de foits avant que 
le demandeur ait produit la sentence arbitrale 
rintervenante, d6fenderesse, a montre qu'elle 
n'avait pas besoin de la production de la dite 
sentence pour pouvoir plaider k Taction, et a 
renonc6 2i I'avis present, en sa £Aveur par Part. 
106, et se trouve du reste sans int^rSt k exiger 
le dit avis." 

Municipal toce«.— The Crown is assessable for 
municipal taxes on property occupied by it as 



tenant — Corporation qf Quebec v. Leaigcraji^ f 
AUomeff'Oeneral, intvg., 7 Q. L. R. 56. 

SKerife tale — Deposit, — ^When an order, under 
C. C. P. 678; is made requiring bidders at a 
sherifi^s sale to make a deposit^ such order ou^t 
to be published as one of the conditions of the 
sale. A fitilure to publish such condition may 
be taken advantage of by the defendant by a 
petition en nulliU de dieret. — RobitaiUe v. DroUt, 
7 Q. L. R. 67. 



RECENT ENGLISH DECISIONS. 

Forgery — Adaption — Neglect to give notice by 
one whose name isjorged. — F. forged the name of 
the appellant to a bill of exchange, and dis- 
counted it with the respondent's bank. Upon 
the bill becoming due, the bank communicated 
with the appellant, but he allowed a fortnight 
to elapse before he informed them that his 
signature was a forgery. The position of the 
bank was not in any way altered for the worse 
daring the interval. Held (reversing the judg- 
ment of the court below), that the appellant 
was not liable on the bill. Freeman v. Cook, 2 
Ex. 654, approved. Urquhart v. Bank of Scot- 
land, 9 Scot. Law Rep. 508, distinguished. 
House of Lords, Feb. 11, 1881. McKenzie v. 
British Linen Co. Opinion by Lord Chanc. 
Selborne and Lords Blackburn and Watson. 
44 L. T. Rep. (N. S.) 431. 

Marriage — Evidence qf, Jrom cohabitaiion. — 
When the question is whether a certain mar- 
riage has or has not taken place, and the fiict 
of cohabitation is established, together with 
reputation of marriage, a presumption is created 
in favor of the marriage having taken place, 
which cac only be rebutted by strong and 
weighty evidence to the contrary. Broadalbane 
Case, L. R., 1 H. of L. Sc. 199 ; Piers v. Piers, 
L. R., 2 H. of L. Cas. 331 ; De Thoren v. Attor- 
ney-Gen., L, R., 1 App. Cas. 686. Ch. Div., 
April 9, 1881. Fox v. Bearblock, Opinion by 
Fry, J. (44 L. T. Rep. [N. S.] 508.) 



GENERAL NOTES. 

From an article in the N Y. Bendd^ which has 
been shown to us, it appears that the judges of the 
Supreme Court of New York Sute receive $17,500 
each, of the Superior and Common Pleas Courts •IS^- 
000, and of the Marine Court 110,000. The Surrosata, 
the Recorder and the City Judge are paid $12,0U0 each. 
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' TBE' INSURANCE APPEAL. 

^e learn that the appeal to the Privy Council 
in the test case of Parsons v. The Queen Insurance 
Co^ 3 Legal News, p. 326, has been argued at 
conriderable length before the Judicial Commit- 
tee of the Privj Council. The hearing occupied 
three days ending the 9th instant. Their Lord- 
ships reserved judgment, and it is probable that 
the result will not be known till November 
next, after the long vacation. 



CANCELLATION OF CONTRACTS. 

We are indebted to a telegraphic despatch for 
the following piece of information, as important* 
as it is concise : — 

'' I/)irDON, July 20.~In the House of Commons last 
niffht an amendment of the Land Bill enabling the 
Land Court to quash unfair leases concluded since 
1870, and forced on tenants by the threat of eviction 
or andae influence, was carried by 201 to 109." 

Indolent people have been receiving with 

indifference the signs of approaching revolution 
in England. They have readily allowed them- 
^Ives to be nursed into a comfortable sense of 
security, by the almost too transparent fallacies 
which have been put forward as an apology for 
the recent propositions to interfere with the 
rights of property. It is hardly possible to 
suppose that any one will be so stupid as to 
believe that "threat of eviction" or "undue 
influence," a conveniently loose expression, of 
very recent invention, and forged for the pur- 
poses of fraud, can be made to do duty as a 
reason for annulling a contract. This, however, 
is really what is meant. In Mr. Gladstone's 
organ, the Guardian, it was called " undue pres- 
sure—as, for example, to permit a lease to be 
quashed, where since 1870, a landlord has 
presented to his tenant the oppressive alterna- 
tive of lease or eviction." To high moralists 
like the writer in the Guardian and Mr. Glad- 
stone it is an oppression tantamount to fear to 
use a threat of legal procedure. The doctrine 
maybe true but, if so, it is a new eyangel. 



'The bontrary doctrine has been that of civilized 
man all over the world. It has been the same 
in heathen Home and in Christian Europe. 
Pothier says : *^ La violence qui peut donner lieu d 
ia reeeiiion du eorUratj doit etre une violence if{f'usUf 
advertus bonos mores. Les voies de droit ne peuvent 
jamais passer pour une violence de eette espice" etc., 
Oblig., § 26. This is the doctrine of the Boman 
Law (ff. Q4 met. causa, L 3, § l.)aofl of ourcode. 
Social order is in great peril when it becomes 
necessary to recall to mind such obvious truths. 
• R. 

HOMICIDE. 

' A curious question in connection with the law 
of homicide recently came before the High Court 
at Calcutta. In Empress v. Gonesh Dooley^ Ind. 
L. R, 5 Cal. 351, two snake-charmers had been 
tried for murdering a boy. They were exhibiting 
to a crowd a venomous cobra, whose fangs (as 
they knew) had not been extracted, and one of 
them placed it on the head of a boy whom they 
ihad selected to assist them in showing off their 
dexterity in snake charming. The boy took 
fright, and in trying to push away the snake was 
bitten by it on the finger, and he died from the 
wound. The jury had acquitted both prisoners, 
on the ground that the exhibition of snake- 
charming was authorized by custom, and that 
they had not intended to kill the boy. The 
sessions judge thought that they had caused the 
boy's death by an act of gross negligence, and 
he referred the case to the High Court. Mr. 
Justice McDonell held that the prisoner who 
put the snake on the boy's head had been guilty 
of "culpable homicide not amounting to murder," 
and not of the minor offence of << causing death 
by negligence," because he knew that the act 
was likely to cause death (although he had no 
intention of causing it), and that the other pris- 
oner was punishable for abetting to homicide. — 
Solicitor's Journal. 



VENDOR AND PURCHASER AS RE- 
OARDS FIRE INSURANCE. 

The decision of the Master of the Rolls in 
Raynor v. Preston, 14 Ch. Div. 297 ; 43 L. T. 
Rep. N. S. 18, has been aflirmed by the Appeal 
Court in a considered judgment. Lord Justice 
James dissenting. The circumstances, as our 
readers may perhaps remember, were these : 

The vendor gt a freehold house, i^t ^e date of 
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the contract for sale, was the holder of a policy 
insuring the house against fire ; the house was 
burnt down in the interval between the date of 
the contract and the time fixed for completion 
of the purchase ; the vendor received the insur- 
ance money from the office ; and the question 
was whether the purchaser was entitled, as 
against the veador. to the benefit of the insur- 
ance, either by way of abatement of the purchase 
money or reinstatement of the premises. The 
Master of the Rolls decided against the pur- 
chaser's claim. 

We have before stated our opinion that, both 
on principle and on the authorities, the decis- 
ion of the Master of the Rolls was correct. Our 
opinion is now confirmed, and having considered 
the reasons given by Lord Justice James in 
support of the opposite view, his dissent does 
not in any degree diminish our confidence that 
the law on the subject has been correctly laid 
down by Lords Justices Brett and Cotton, who 
constituted the majority in the Court of Appeal. 
We say, with the sincerest respect for the able 
and admirable senior Lord Justice, that, being 
aware of his strength, and that he would adduce 
and urge in support of his dissent everything 
that could be adduced and urged, we have been 
unable to feel the force of his reasoning, and 
therefore are rather fortified than otherwise in 
our original opinion. Lord Justice Cotton, in a 
careful judgment in which Lord Justice Brett 
substantially concurred, held that, apart from 
any question arising out of the 14 Geo. 3, c. 78, 
a contract of fire insurance was a personal con- 
tract of indemnity collateral to the land ; that 
the contract for sale passed all things belonging 
to the vendors appurtenant to or necessarily 
connected with the use and enjoyment of the 
property mentioned in the contract, but not the 
benefit of a contract of fire insurance, and that 
(as was conceded) if there had been no insurance, 
the destruction of the house by fire would have 
been no answer to the vendor insisting on 
specific performance without compensation; 
that the contract of insurance was not a contract 
of repair — but to pay a sum of money^ that by 
express condition in the policy, if not by the 
general law, the assignee, by way of purchase 
of the thing insured, was not entitled to the 
benefit of the fire policy. Lord Justice Brett 
pointed out that a fire policy in this respect 
piust be governed by the same considerations 



as a marine policy, as to which it had been held 
that the assignee of insured goods, who had never 
contracted for the benefit of the insurance was 
not entitled to any benefit, and that the assignor, 
not retaining any interest, was not himself en- 
titled to any benefit: PowUs v. /nnM, 11 M. A 
W. 10. This was the turning point of the case. 
If the contract of insurance were oollateial 
the purchaser was really out of court. On this 
question Lord Justice James was of a different 
opinion, holding that a fire policy is in effect a 
contract that if a fire happen, the insniance com- 
pany will make good the actual damage sustained 
by the property. In support of this he said 
that he was not aware of any case in which, on 
an insurance by a tenant for life, the value of 
the life interest had ever in any way been re- 
garded by an insurance office in paying on its 
policies ; and that the provisions of the 14 Geo. 
3, c. 78, enabling any person interested to re- 
quire the office to lay out the money in rebuild- 
ing, tended in the same direction to support 
his opinion. 

There were, however, other contentions of 
the appellant with which the court had to deal. 
It was said that between the date of the con- 
tract and the time for completion, the vendor 
was merely a trustee for the purchaser, that he 
only obtained the insurance money from the 
office on the strength of his legal title. Here, 
again. Lord Justice James differed from his 
brethren, holding that a vendor, after the date 
of the contract for sale, is strictly and properly 
a trustee, and, therefore, that any benefit which 
accrued to him enured for the advantage of the 
beneficial owner. Lords Justices Cotton and 
Brett pointed out that a vendor, pending the 
completion of the contract, was a trustee only 
in a qualified sense, the purchaser's right de- 
pending on his acceptance of the title and the 
payment of the purchase money, and that it 
was because of the uncertainty as to the fulfil- 
ment of these conditions that the office could 
not defend an action on a fire policy by an un- 
paid vendor : see CoUingridge v. The Royal Ex- 
change Corporation; 37 L. T. Rep. N. S. 525. 
From this it would appear that it is only be- 
cause of the uncertainty above mentioned, and 
the impossibility of predicating whether the 
conveyance will ever be completed, that it is 
no defence for an insurance company to show 
that the policy holder suing is an unpaid vei)- 
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dor. It would also appear that after the com- 
pletion of the purchase, when it is proved by 
the event that the vendor, when he received 
the money, had no equitable interest in the 
thing insured, it must follow, as in Darrell v. 
TVMtte, 42 L. T. Rep. N. S. 796, that the insur- 
ance company is entitled to rd^ver back the 
inraraDce money. Though it was not necessary 
to decide this point, the Court of Appeal, as 
well as the Master of the Rolls, in Raynor v. 
Pretton, expressed an opinion that the vendors 
could not, as against the office, retain the insur- 
ance money. 

As to the point taken by Lord Justice James 
in regard to an insurance by a tenant for life, 
or other limited owner, being entitled to 
receive the full amount of the damage by fire, 
we should dispute that as a general proposition 
he is so entitled. 

Take the case of the death of the tenant for 
life, or the fiulnre of the limited ownership be- 
fore the claim on the policy is settled. Could 
it be contended that damages were to be assessed 
without regard to the fact that the policy 
holder's interest was at an end, and that the 
real amount of mischief he had sustained had 
been ascertained by the event ? 

It may well be that, where a limited owner 
insQies, and his interest is a subsisting one, his 
insunible interest is not limited to the value of 
bis limited interest, on the ground that in order 
to bis full compensation he requires the insur- 
ance money for repairing the property injured 
in order to his enjoyment thereof, in specie. 
Thus, in Simpson v. The ScoUith Union Insurance 
Cfmpany, 1 H. & M. 618 ; 8 L. T. Rep. N. 8. 
112, 8b W. P. Wood said that he agreed •< that 
atenantfrom year to year having insured would 
bave a right, under the statute, to say that the 
premises should be rebuilt for him to occupy, 
and that his insurable interest is not limited to 
the value of the tenancy from year to year." 

In regard to the application of the statute of 
Geo. Ill, Lord Justice Cotton declined to give 
an opinion whether purchasers pending the 
completion of a contract are persons "interested" 
within its meaning, but held that even if they 
were, the act only gives a right to insist on the 
money being applied in reinstating, and that 
insistence was essential to the right. This 
point was expressly so decided by Sir W. P. 
Wood in the case last cited. 



If we may venture an opinion on the question 
left open by Lord Justice Cotton we should be 
inclined to say that, although purchasers pend- 
ing completion are persons interested in the 
thing insured, yet the statute can only apply 
where, in fact, at the date of the fire, there is an 
interest remaining in the person originally in- 
sured, and that the completion of the purchase 
relating back to the date of the contract con- 
clusively shows that the vendor, at the date of 
the fire, had no insurable interest whatever, and 
that he was merely a trustee for a purchaser 
who, as such, is not entitled to the benefit of 
the insurance contract — Law TimeSf (London.) 



NOTES OF GASES. 

SUPERIOR COURT. 

Montreal, June 28, 1881. 

Brfwe Torrance, J. 

DioTTB V. The City op Montreal, k The City 
OF Montreal v. Latour et al. 

Obstruetion in ttreet — Negligence — Damages, 

Per Curiam. This is a claim for damages for 
an alleged obstruction in the street Mai son- 
neuve by which the plaintiff was thrown out ot 
a cart and injured. The City called in Latour 
k Co., contractors, as garans^ and these pleaded 
negligence on the part of the man driving the 
cart. The accident happened on the 1 1th 
October, 1879. Latour k Co. were the con- 
tractors for the construction of Ste. Brigitte 
Church, and had a quantity of material in the 
street by permission of the City, with a stipu- 
lation to have a light there. There is contra- 
dictory evidence as to whether there was neg- 
ligence on the part of Larochelle who drove. 
One witness who was with him says there was, 
and the other witness that there was none. 
But it was undisputed that there was a pile of 
stone and timber in the street, that the accident 
was* caused thereby, and that there was no 
light placed there by the contractors, and the 
evening was dark. It would have been a pru- 
dent and proper precaution to inclose the stone 
and other materials within a fence, and to have 
had a light there as is the practice in most 
civilized communities. This was not done. I 
have no hesitation in holding that the City and 
contractors should answer in damages. The 
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demand is for about 76 days from 11 Oct., 1879, 
to the date of the institution of the action. 
The Court assesses these damages at $250, for 
which judgment goes against the City and en 
garantie against Latour k Co. 

LMotUf Globentky ^ BitaiUon, for the plaintiff. 

R. Soy, Q.Cf for the city. 

Champagne j* NatUd^ for the defendants en 
fforantie. 



SUPERIOR COURT. 

Montreal, June 28, 1881. 
Btfore Torrance, J. 

Fuller y. Farquhar et al., and Stewart, Jr., 

mis en cause. 

Insolvent surety — Stgoplementary list of creditors. 
Per Curiam. This was a rule against Robert 
Stewart, Jr., for coercive imprisonment He 
had been condemned to pay Fuller the sum 
of $434.94, with interest and costs, as security 
for one Henry Parker, under a bond in appeal. 
Stewart answered the rule by pleading that on 
the 6th July, 1877, he had been put into insoU 
yency under the Insolvent Act of 1876, and 
had included the claim of Parker among his 
liabilities under a supplementary statement of 
date I7th April, 1879. Stewart cited s. 61 of 
the Insolvent Act, but it does not cover his 
case. In the first place, he has had no con- 
firmation of discharge from debts ; and second- 
ly, the supplementary list of creditors was not 
furnished in time to allow of his creditor ob- 
taining the same dividend as other creditors. 
Other matters of form were urged against the 
imprisonment by Stewart, but it is unnecessary 
to refer to them. Stewart remains liable to 
imprisonment as a judicial surety, and the rule 
should be declared absolute. 

Maclaren j* Leetj for plaintiff. 
R. A. Ramsay f for Stewart. 



SUPERIOR COURT. 

Montreal, June 28,1881. 

B^ore Torrance, J. 

Gadbois v. Laforce et al. 

Malicious Prosecution — Compensation qf damages. 
This was an action of damages by which 
plaintiff seeks compensation for the loss of a 
valuable horse, and for an alleged malicious 
criminal prosecution. The defendants had a 



judgment against Gadbois for $71, and took in 
execution the horse in question, and snbse- 
quently abandoned the execution and lodged a 
ieizure in the hands of the guardian, and ander 
this seizure the horse was sold for the sum of 
$87. Gadbois alleged that the hcMrse waa worth 
$300 to $400, and that defendants had agreed 
with him to buy the horse for $150 cash, and 
to discharge the judgment; that they had 
broken this agreement, and wrongfully deprived 
him of the horse by deceit and treachery and 
abuse of the process of the court As to the 
criminal prosecution, it arose out of the charge 
of conspiracy made by defendants, that (Gadbois 
had by an opposition obstructed their proceed- 
ings. The defendants answered the charge as 
to the sale of the horse, that they had only used 
the ordinary process of the court, in order to 
obtain payment of the judgment, and they de- 
nied the alleged agreement to purchase the 
horse on the terms stated by plaintiff. As to 
the criminal prosecution there was, they said, 
reasonable and probable cause for it, and at any 
rate Gadbois in June, 1876, had instigated a 
criminal prosecution against them, and they 
had thereby suffered damages more than com- 
pensating any damages which Gadbois could 
pretend to claim from them. 

Per Curiam. The record is a bulky one, the 
action having begun in March, 1877, and 3 7 
witnesses have been examined, during a period 
extending over near four years. I would say 
here what I have said before, that it is to be re- 
gretted that the enqudte should have occupied 
so long a time as nearly four years. Coming 
to the &cts, I see no legal proof of the agree- 
ment to discharge the judgment by private 
sale of the horse. The matter involved more 
than $50 and could not be proved by verbal 
testimony. At any rate, the evidence is quite 
contradictory, for the evidence for the defence 
is directly opposed to that for the demand. 
Then, as to the accusation that the defendants 
abused the process of the Court, it is not proved. 
They used the remedies provided by law, and 
Gadbois could have avoided their operation by 
simply paying the debt As to the malicious 
criminal prosecution charged against the de- 
fendants, the evidence on this head is quite 
unsatisfactory, as there is no documentary 
evidence of the prosecution. There is not pro- 
duced any copy of the complaint and warntnt 



(PSfi LfiGAJti NEWS. 



^ 



upon which the prosecution began. Admitting, 
howerer, that Gadbois had a grievance here, 
there is evidence of his having criminally 
prosecuted the defendants for conspiracy. This 
u admitted and justified by his answer to the 
plea, and there is a judgnnent of record show- 
ing that the indictment on his prosecution was 
qnsshed, and there the matter seems to have 
ended. The prosecution by the plaintiff may 
well be set against the prosecution instigated 
by the defendants. In both, the attorneys of the 
parties were included . I would further say, that 
there appears to have been abuse of the process 
of the Court by (Jadbois, who put in an opposi- 
tion fifin cPannuUr in June, 1876, which was 
dismissed in October, and another opposition 
d^ammUr in November, which was also dis- 
missed in November, 1876. These judgments 
were ekoaejtiff^ as to the private bargain for the 
sale of the horse. The Court has no hesitation 
in saying that this action should be dismissed. 

Durandj for the plaintiff. 

T. Bertrand, for the defendant. 



COURT OP REVIEW. 

Montreal, May 31, 1881. 

SicoTTE, Rainvillb, Bccbanan, JJ. 

[From S.C., Montreal. 
Brunet et al. v. Lacoste et al. 

SdU-^BuoltUion — Nonpayment qfinUreat 

The inscription was from a judgment of the 
Superior Court, Montreal, March 31, 1881, Tor- 
nmoe, J. His honor, in rendering the judgment 
a ^vo, made the following observations : — 

*< This was an action by Alexis Brunet, ;S^ and 
Marie Emelie Brazier, his wife, and Alfred 
Bmnet, curator to the substitution created 
under their marriage contract, against the ex- 
ecutors of the late Charles Wilson and against 
Alexander Molson, vendee of Wilson. It ap- 
peared that Brunet JUt on the 11th March, 1866, 
gave to Wilson, now deceased, the promise of 
sale of an immoveable situated on Bonaventure 
street, so soon as the Corporation of the City of 
Montreal should have expropriated it for the 
widening of Saint Bonaventure street, which 
ezpioprialion there was reason to believe would 
take place shortly. Meanwhile Wilson was to 
enter into possession. The consideration of 
the nle was XI 100, oi which £200 was received 



by the father of Brunet;^, and the balance of 
£900 was to be held by Wilson so long as the 
corporation should not have made the expro- 
priation, paying interest meanwhile to Madame 
Brunet n^e Brazier. The complaint of Brunet 
and wife was firstly that the interest was not 
paid, namely, $266.41. They ftirther repre- 
sented that on the 11th March, 1866, the expro- 
priation by the city had been agreed to by the 
municipality, and notise given thereof in the 
newspapers, but the expropriation could not be 
definitely settled if the majority of the interested 
subject to assessment for the expropriation 
should oppose themselves to it, and Wilson by 
his acts caused an opposition to such expro- 
priation so that it was prevented, and by the 
terms of the promise of sale, the payment of 
the price was to take place shortly, and so like- 
wise the expropriation as set forth in the deed, 
and the ptaintififs said that they had a right to 
claim the purchase money and also the rescis- 
sion of the promise. They also complained of 
the deterioration of the property by Wilson and 
the now defendants, to the amount of $1000, 
and they concluded accordingly. 

The executors pleaded that the promise of 
sale was followed by tradition, and thereby 
Wilson became proprietor, and as to the pur- 
chase money, £900, it was only payable on the 
expropriation, which had not taken place ; 
that it was untrue that Wilson had prevented 
it ; that Wilson might have taken proceedings 
to protect his rights in the widening of the 
street, but he did nothing to oppose the legal 
expropriation ; that further, the property was 
shortly to be expropriated*, that said Wilson 
had done all that he was bound to do ; that he 
had sold to the defendant Molson, who had 
undertaken to pay the interest due, $256.41, 
but had neglected to do so, and the defendants 
consented that judgment should go against 
them for $266.41. Apart from the documentary 
evidence, the evidence of record was very short. 
The city clerk under examination proved the 
passing of a resolution in 1866 by the city 
council, for the widening of St. Bonaventure 
street-, provided the whole cost be borne by the 
land belonging to parties interested in or 
benefited by the improvement. By the law 
then in force, the majority of persons interested 
must concur in the proposed improvement, 
and it then failed for want of a majority. It 
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was only in September, 1879, that the city coun- 
cil finally adopted a report recommending the 
widening of the street on dififerent terms, 
namely : That one-third of the cost should be 
borne by the corporation and two thirds by the 
parties interested. The name of Mr. Wilson 
does not appear in these proceedings. On the 
whole, I have no difficulty in holding that the 
plea of the defendants should be maintained. 
Wilson entered into possession under a promise 
of sale, and no reason is given why the sale 
should be rescinded. Wilson became proprie- 
tor by his possession so far as the plaintiffs were 
concerned, and he interposed no obstacle to the 
expropriation." 

The plaintiffs inscribed in Review, assigning 
the following reasons for the reversal of the 
Judgment : — 

** 1. Because the defendant having failed to 
pay the interest for more than two instalments, 
the said plaintiffs were entitled to an action 
f^tolutoire (Troplong, Vente, vol. 1, Nos. 696, 
646 ; Gilbert sur Sirey, Art. 1654, notes 26, 28 ; 
Aubry k Rau, vol. 4, p. 398 ; Laurent, vol. 24, 
No. 336 et seq.) 

<* 2. Because the judgment should have res- 
cinded the said sale for want of payment of in- 
terest, instead of purely and simply granting a 
personal condemnation against the defendants. 

<<3. Because said pei-sonal condemnation 
merely entitles the plaintiffs to a cUeret or sale 
by sheriff of said property, instead of being re- 
instated in the possession of the same by a^tf^e- 
ment ritolutoire upon refunding to the estate 
Wilson the £200 paid cash on account of the 
purchase money. 

" 4. Because under the terms of the marriage 
contract neither Alexis Brunet personally nor 
his wife had any right to sell the said lot of 
land before the expropriation of the whole or 
portion of the said lot was determined on and 
had in fact taken place, and that his sale to 
Hon. Ghs. Wilson was premature and un- 
authorized under the said marriage contract 
and the terms of the substitution therein stipu- 
lated; and that for this reason the other plain- 
tiff Alfred Brunet as tutor to the said sub- 
stitution was at all events entitled to the said 
rescision waAjugement rftolutoireJ" 

The Court reformed the Judgment, as fol- 
lows : — 



"Attendu que les demandeurs reclament la 
resolution de Tacte de promesse de vente par 
A. Brunet k I'hon. Charles Wilson re^u le 14 
mars 1866, et de I'acte entre les mSmes parties 
en date dn mSme jour intitule, convention, et de 
Pacte de vente consent! par le dit hon. Chs. 
Wilson, au d^fendeur Alex. Molson de la pro- 
pri6te mentionnee au dit acte de promesse de 
vente et re?u le 12 avril 1872, k raison du fidt 
que les defendeurs n'ont pas payS la baUmce da 
capital et une somme de $262 d'int^rSts 6chUB ; 

«Consid6rant que les dits demandeurs n'ont 
pas droit d'exiger maintenant le capital, mais 
que le defiiut de paiement des interSts donne an 
vendeur ou ses reprdsentants le droit de deman- 
der la resolution de la vente ; ^ 

« Consid^rant qu'il y a erreor dans le dit juge- 
ment du 31 mars dernier, le r^forme et revise, 
et proc^dant k rendre celui qui aurait da rendre 
la cour de premiere instance ; 

« Declare la dite vente resilf^e et r^solue, et 
annule le dit acte de promesse de vente, et le 
dit acte intitule convention, et le dit acte dn 12 
avril 1872, en autant qu'il se rapporte k la dite 
propriety d^crite au dit acte de promesse de 
vente comme suit, etc., et oondamne les defen- 
deurs ds qualite d'ex^cnteurs testamentaires et 
administiateurs de la succession de fen I'hon. 
C. Wilson k livrer et abandonner le dit immea- 
ble aux demandeurs, si mieux n'aiment les dits 
d6fendeurs sous 16 jours de la signification da 
present J ugement payer aux demandeurs la dite 
somme de $262 avec int^r^t, etc., et lesd^pens de 
Taction telle qu'intent^e en cour sup^rieurey^etc. 

R, ^ L. Lafiammei ^^"^ Oirouard j* Wurteiey for 
plaintiffs. 

Laeotte, Olobenaky 4* Bitaillon, for the Execu- 
tors. 

Bamardy Monk ^ Beauehamp, for A. Kelson. 



RECENT SUPREME COURT DECISIONS. 

Agreement — Additional parol term — Conditions 
—Carrtert—Wa/ul yegligenee.— The plaintiffs 
(respondents) sued the defendants (appellants) 
for breach of contract to carry a quantity of 
petroleum in covered cars from London to Hali- 
fax, alleging that they negligently carried the 
same upon open platform cars, whereby the 
barrels in which the oil was, were exposed to 
the sun and weather and were destroyed. At 
the trial a verbal contract between the plaintiffs 
and the defendants* agent at London was proved, 
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whereby the defendant agreed to carry the oil 
of the plaintiflfs in covered cars with quick des- 
patch. The oil was forwarded in open cars, 
and delayed at different places on the journey, 
in consequence of which a large quantity was 
lost On the delivery of the oil the plaintiffs 
signed a receipt note, which said nothing about 
covered cars, and which stated that the goods 
were subject to conditions endorsed thereon, 
amongst which was this : "that the defendants 
would not be liable for leakage or delays, and 
that oil was carried at owner's risk." 

Beldj per Bitchle, CJ.,and Foumier& Henry, 
J J., that the loss did not result from any risks 
by the contract imposed on the owners, but 
loss arose from the wrongful act of the defend- 
ants in placing the goods on open cars, which 
act was inconsistent with the contract they had 
entered into and in contravention of their duty 
as carriers. 

Per Strong, Fournier, Henry & Gwyune, JJ., 
affirming the judgment of the Court of Common 
Pleas, Ontario, that the verbal evidence was ad- 
missible to prove a contract to carry in covered 
cars, which contract the agent at London was 
authorized to enter into, and which must be 
incorporated with the writing, so as to mak^ 
the whole contract one for carriage in covered 
cars, and therefore defendants were liable. — 
Grand Trunk Ry. Co. v. Fitzgerald et al. 

8k^»ping note — Fraudulent receipt of agent for 
gooth not received — Liability <& Company.— One 
W. C, who was defendants' agent at Chatham, 
and also a partner in the firm of B. k Co., in 
fraud of the defendants, caused printed 
receipts or shipping notes in the common form 
used by the defendants' company, lo be signed 
by his name as defendants' agent, in favor of 
B. k Co., for about 1200 barrels of flour, no 
flour at that time having been shipped, and no 
flomr ever having been delivered to the company 
to answer the said receipts. The receipts or 
shipping notes acknowledged that the company 
bad received from B. & Co. the barrels of flour 
addressed to the plaintiffs, and were attached 
to six drafts drawn by B. & Co. at sixty days, 
and accepted by the plaintiffs. W. C. received 
the proceeds of the drafts, and afterwards ab- 
sconded. In an action to recover the amount 
of the drafts, 

Meld, that the act of W. C. in issuing a false 
and ^udiUeQt receipt to B- ^ Co., of wh;ch firm 



he was a member, for goods never delivered to 
the company to be forwarded, was not an act 
done within the scope of his authority as de- 
fendants' agent, and therefore the defendants were 
not liable (Fournier & Henry, JJ., dissenting;. — 
£rbb et al. v. Great Western Ry. Co. 



RECENT DECISIONS AT QUEBEC. 

Subrogation — Tiers d^tenteur— -Surety. — Jug^, 
1. Que, mis en regard, la caution doit ^tre pre- 
fere an tiers dotenteur, et que la subrogation 
qu'obtient ce dernier, en payant le creancier, ne 
lui donne pas de recours contre la caution. 

2. Que ce privilege appartient aussi bien k la 
caution solidaire qu'ti la caution simple. — 
Bilodeau v. Giroux (C.C.;, 7 Q. L. R. 73. 

Report qf Distribution — Registration. — The 
hypothec granted by a purchaser and registered 
before the registration of his title to the im. 
moveable hypothecated, will rank after the 
vendor's privilege, although the latter was 
registered after the 30 days. — Chretien v. Poitras 
(S.C), 7Q.L.R. 81. 

Registration — Contract of Marriage. — Jug6, 1. 
Que I'enregistrement du contrat de mariage 
requis par TActe de Faillite de 1875, pour per- 
mettre k la femmc d'un commer^ant un recours 
contre les bions de son mari pour les avantages 
que lui fiusait son contrat, n'ctait que pour le 
cas de mise en faillite du mari et de distribution 
de ses biens en vertu de I'acte mSme, et que, 
pour tout autre recours, ses droits 6taient r^s 
par le Code Civil. 

2. Que I'Acto de Faillite de 1869 d'abord, puis 
celui de 1875, n'ont conserve les dispositions 
sous ce rapport de I'Acte de 1864 que pour les 
contrats qui auraient dQ €tre enregistres pen- 
dant qu'il 6tait en force, et non pour ceux faits 
depuis. 

3. Que le rappel de I'Acte de Faillite de 1875 
laisse k la femme, qui n'a pas enregistr6 son 
contrat dans les d^lais voulus par cette loi, tons 
les recours que lui permet le Code CiviL — 
Joseph et al. v. Fortin et al. (Cour Superieurc), 7 
Q. L.R.87. 

Tierce Opposition — Interest of opposant Jug6, 

que toute partie dont la crtonce est apparente 
au dossier peut demander que le fol adjudica- 
taire soit condamne & payer la difference entre 
sa foUe adjudication et I'adjudication definitive, 
et ^ue le jugen^ent aii)8| obtenu, n'attribuant k 
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la partie qui I'a pounuivi son obtentioa d'au- 
eune portion du montant qu'il comportOi ne 
peut dtre reyoqu6 par tierce opposition' dti d&^ 
biteur de cette creance qui est le donateur du 
fol adjudioataire, et qui I'a ganuiti contre son 
existence. — Ross v. Corrigan (Court of Review)^ 
7 Q. L. R. 91. 

Contretet — Engineen's certificate. — A covenant 
In a contract for the confitniction of railway 
worlcs, between the chief contractor and a sub- 
contractor, that the qualities and quantities o\ 
the work done by the sub-contractor, and the 
amount of the payments to bo made by the 
chief contractor to the sub-contractor, should be 
ascertained and determined by an engineer 
to be named by the chief contractor, is a valid 
and nnisonable covenant. 

2. The contractor could not have the ad> 
vantage of the said covenant, as regards works 
done by the sub-contractor, not alleged by 
either of the parties to have been done under 
the contract, although alleged and proved to 
have bten done in connection with and whilst 
the works contracted for were in progress. — 
Savardy. McGreevy (Ct. of Review) 7 Q.L.R. 97. 

Location ticket — Trespass. — The " location 
ticket," or instrument in the nature of a sale 
from the crown, of the plaintiff being virtually 
a sale conveying ownership, he had a right to 
recover the value of timber cut by others upon 
the laud, notwithstan^iing that according to 
the conditions the plaintiff had no right to the 
timber himself. Even if the location ticket 
were a mere license of occupation and did not 
convoy ownership, the plaintiff being allowed 
by law to "maintain suits in law or equity 
against any wrong>doer or trespasser as effect- 
ually as ho could do under a patent from the 
Crown,'* would still have a right to recover the 
value of the timber, notwithstanding the said 
condition. — Dinan v. Breakey (Ct. of Review), 
7 Q. L. R. 120. 

Executors — Solidarity. -^hes ex6cuteurB tcs- 
tamcntaires conjoints, qui ont pris indivi66ment 
possession des biens de la succession, non 
seulemcnt doivent un seul et m£me compte, 
mais sont solidairement tenus au paiement de 
son reliquat, — Hoffman v. Pfeiffer^ (C.S.), 7 Q. 
L. R. 125. 



RECENT ENGLISH DECISIONS. 
Maritime law — Obligation qf ship to adhere to 



charter party — Deviation ^^The primaiy obliga- 
tion of a ship under charter is to proceed if pos- 
sible, to the place named In the charter-party ; 
but it is not necessary, in order to free the ship 
from this obligation, and to substitute an 
alternative destination, that she should be pre- 
vented by a permanent physical otaBiraclion, if 
the obstruction is such as to cause a delay so 
unreasonable as to make the prosecatioci of the 
voyage impossible from a mercantile point of 
view. Ry a charter-party it was provided that 
a ship of the respondents should carry a cargo 
of timber from the Baltic to the Surrey Com- 
merclal Docks, ^< or so near thereto as she may 
safely get and lie always afloat^" and should 
deliver the same to the appellants on payment 
of freight, << the cargo to be received at port of 
discharge as last as steamer can deliver." When 
she arrived in the Thames the Surrey Commer- 
cial Docks were so crowded that she was not 
able to bo received in them, and it appeared 
from the evidence that she would not have 
been admitted' for many weeks. She accord- 
ingly took up her position in the river, and 
ultimately dischai^ged her cargo into lighters. 
In an action brought by the owners against the 
charterers for demurrage, held, (affirming the 
judgment of the court below), that the delay 
was so great as to make it uhreasonable for the 
ship to wait for admisssion into the docks, so 
that the alternative in the charter-party came 
into operation, and the voyage was at an end 
when the ship was moored in the river ready to 
discharge her cargo, the charterers' liability 
began from that date. Cases referred to : 
Brown v. Johnson, 10 M. & W. 331 ; Ogden v. 
Graham, I B. & S. 773 ; Samuel v. Royal Ezch. 
Ins. Co., 8 B. &C. 119 ; Shield v. Wilkins, L. R., 
6 Ex. 304 ; Schilizei v. Derry, 4 E. & B. 673 ; 
Metcalfe v. Britannia Iron W. Co., L. R., 1 Q. B. 
D. 613; Parker v. Winslow, 7 £. Ac B. 942; 
Bastifell v. Lloyd, 1 H. & C. 388 ; Hillstrom v. 
Gibson, 8 Ct. Sess. Cas., 3d ser. 463 ; Cappen v. 
Wallace, L. R., 5 Q. B. D. 163 ; Moss v. Smith, 9 
C. B. 94 ; Gcipel v. Smith, L. R., 7 Q. B. 404 
Jackson v. Union Mar. Ins. Co., L. R^ 8 C. P 
672 ; S. C, 10 C. P. 125 ; Hadley v. Clark, 8 T 
R. 259 .; Burmester v. Hodgson, 2 Camp. 483 
Randall v. Lynch, id. 352. House of Lords^ 
Jan. 13, 1881. Dahl ^ Co, v. Nelson j* Co 
Opinions by Lords Blackburn and Watson^ 
(44 L. T. Rep. JN. 8.] 381.) 



THE LEGAL NEWS. 



249 



She gegal ^mts. 



Vol. IV. 



AUGUST 6, 1881. 



No. 32. 



TAKING CASES ON SPECULATION. 

We print elsewhere an extract from The 
Xation, summarizing a controversy between 
Judge Countryman and a United States contem- 
porary on the subject of contingent fees. We 
may remark that the law in the Province of 
Qaebec appears to be more rigorous than 
amongst our neighbors, for it has been posi- 
tively ruled by our highest provincial tribunal, 
tiiat a lawyer is not allowed to bargain that he 
shall have a share of the proceeds of the suits 
which he carries on {Dor ton ^ Brovm, 2 Legal 
News, p. 214). Mr. Justice Ramsay remarked in 
that case : " Such a bargain has never been 
maintained in England, and cannot be here.'' 

If the rule were otherwise, it may be remarked 
that the attorney who had stipulated for a share 
of the winnings would be virtually a party to 
tlie suit, and the consequence would be that 
under our Code of Civil Procedure, art. 176, 
the judge might be recused if related or allied 
to the attorney << within the degree of cousin- 
german inclusively." 

We append the opinions of two well known 
jurists, Messna. Dillon and Cooley :— 

Judge Dillon writes: <<A delicate sense of 
propriety hardly consists with taking a case < on 
speculation,' as I understand the phrase. I 
have never taken such a case nor a case upon 
an expretsed contingent fee. Most professional 
charges, however, are sub modo contingent, that 
is, a lawyer charges more for the same skill and 
labor where they lead to a successful result than 
where they do not. Exceptional cases may 
juKtiiy a contingent fee; but the tendency of 
the practice and the abuses resulting ftom it 
are such that It ought not to be favorably re- 
garded." 

Judge Cooley writes : " 1 . A member of the 
bar ie a minister of justice. He is licensed to 
assist the court in the administration of the 
law; and in the performance of his special 
fauctions he puts legal claims and defences in 
due form for an orderly determination, assists 
in eliciting the truth upon legal issues, aids the 



court by his investigations and arguments to 
right conclusions upon the law, and attends to 
the execution of the judgments which are 
awarded. As experience is thought to demon- 
strate that a just result is most likely to be 
reached when each party to a controversy has 
his special counsel to examine, prepare and 
present his side, the lawyers called in must 
assume antagonistic positions, but each is sup. 
posed to have his attention directed to the 
final attainment of a right conclusion, and the 
profession itself has no justification for its ex- 
istence except as it fulfills its mission as above 
indicated. 

<* 2. In the performance of professional func- 
tions, the lawyer owes duties to his client, to 
the court, and to the State. To his client he 
owes fidelity and unreserved confidence ; to the 
court he owes respect, obedience, frank and 
truthful advice, and generous support, and to 
the State he owes the duty of making his office, 
like that of the judge, conducive to the general 
good by means of a just administration of law. 

<* 3. Clothed with such functions, and charged 
with such important duties, a lawyer is per- 
mitted to charge a reasonable compensation for 
his services, which is sometimes regulated in 
advance by the law, and sometimes left to nego- 
tiations or the testimony of witnesses after the 
services are performed. In many cases lawyers 
have not been content with this reasonable 
compensation, but have entered into arrange- 
ments with their employers for contingent fees, 
on the no cure no pay plan of medical charla- 
tans, or have stipulated, when suing for the 
recovery of property or damages, that they shall 
receive in case of success a certain proportion 
of the recovery in lieu of fees. As such arrange- 
ments are most often made with persons of 
limited means, who can ill afiford the expense 
of unsuccessful litigation, they are made to 
wear a benevolent aspect,as arrangements where- 
by injured poverty may be enabled to obtain its 
due. But that they are corrupting, and affect 
injuriously all the relations which the lawyer 
enters into is believed to be unquestionable. 

<< 4. The first injurious consequence of such 
a practice is that it tempts lawyers to deal 
deceitfully with those who go to them for 
advice ; to express doubts of results when they 
feel none, to suggest difficulties which they do 
not really anticipate, to magnify the probable 
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cost of litigation; in short, to do anything 
rather than expreHS a frank opinion of the 
actual case and its probabilities, with a yiew if 
possible to bring the client to the point of pro- 
posing a part of the property or damages 
claimed, if by means thereof he shall be put in 
possession of the remainder. If, for example, 
the lawyer can so far discourage his client as 
to obtain from him an offer of one-half of pro- 
perty worth $20,000 for the performance of 
services worth not to exceed $500, and succ ess 
seems reasonably certain, be is manifently in- 
terested to the extent of $9,500 to deal dis- 
ingenuously with his client; and if the practice 
is recognized as legitimate, the temptation will 
often prove too great to be resisted. If suit is 
instituted without any such arrangement, there 
is then the temptation to permit delays, annoy- 
ances, trouble and cost to the client that might 
be avoided, with a view to tbe same end -, and 
no doubt some lawyers who consider themselves 
high-minded and honorable unconsciously lose 
the spur to diligence in their suits, when dis- 
couragement to their clients seems likely to 
prove more profitable to them than would the 
energetic pursuit of a remedy. Thus the prac- 
tice invites and tempts the lawyer to conceal 
from the client his real views, and to anta- 
gonize the interest of the client ; a condition in 
which the law contemplates he shall never be 
placed. 

« 5. A further injurious consequence is that 
it takes from the lawyer the feeling that he is 
a minister of justice, and enlijBts his selfishness 
in a way that precludes his making a just 
administration of the law his first consideration. 
The lawyer's legitimate fee is payable irrespec- 
tive of the result, and he is supposed to occupy 
a position from which he can contemplate the 
controversy with a desire that the correct rule 
of law shall be applied and the truth be ex- 
pressed in the judgment, whether the result to 
his client be favorable or unfovorable. The 
policy of the law is that neither his feelings nor 
his interest shall be so far enlisted as to 
tempt him to desire injustice ; but a contingent 
fee makes him a party in desire and anxiety ; 
he becomes disqualified to be the adviser of the 
court, and the high sense of honor that should 
actuate all his professional conduct is blunted 
by the bribe that tempts his fidelity to justice. 
The court thus loses its proper reliance, and the 



State loses in great measure the advantages 
anticipated from this body of officers. 

"6. A third injurious consequence is that it 
leads to the bringing of many suita that ought 
never to be brought. Such bargains are most 
olten met with in suits for alleged negligent 
injuries. In the majority of these, corporations 
are defendants. Many of the suits are justly 
brought and justly result in substantial re- 
coveries ; others are instituted in reliance, not 
upon justice or the law of the case, but upon 
the effect of appeals to passion or prejudice. 
These are often taken as mere ventures, as one 
might invest in a lottery ticket or in the ex- 
ploration of an unknown land for possible 
mineral wealth. Perhaps no other class of 
suits does so much toward bringing the jury 
system into contempt, or toward creating a feel- 
ing of antagonism between aggregated capital 
on the one side and the community in general 
on the other ; and lawyers who bring the suits 
are interested in making the most of this feel- 
ing. In no small degree this affects the public 
confidence in legal proceedings ; corporators 
are made to believe that justice for them is not 
to be obtained from juries, and the public is 
made to believe that courts very often im- 
properly interpose to annul just verdicts 
against great corporate monopolies. And when 
the court is censured for administering the law 
impartially, the lawyer who, unaffected by the 
interest or passion of his client, ought un- 
hesitatingly to give the court his moral support, 
is found to be himself a suitor in the client's 
name, and his expressed disappointment and 
anger, which the public do not know are in- 
terested, are vastly more effective in weakening 
the hold of the court upon public confidence 
than could be any complaints of the suitor 
whose interests were known to be at stake. 
These evils are present more or less in other 
cases, but are conspicuously present in these. 

"7. 4. further injurious result is that it affects 
the Ekind as all gambling does, and not only 
renders the judgment untrustworthy, but begets 
a disinclination for the somewhat monoto- 
nous routine of daily profeasional life. If only 
the customary fee is at stake, it may confidently 
be expected that the lawyer will bring a cool 
judgment to the consideration of a proposed 
suit ; but it is easy to see merits when a possible 
fortune awaits the lawyer at the conclosion; 
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and whoever is accustomed to take such chances 
is in great danger of coming after a time to 
look upon the administration of the law as the 
tumiDg of a wheel of a lottery, where any ven- 
ture, however unpromising, may come out a 
prize. Such a lawyer gradually loses con- 
fidence in fundamental and enduring principles ; 
his judgment is confused in the hopeful con- 
templation of possibilities, when it should seize 
bold upon and cling to legal verities, and it be- 
comes wholly unsafe and unreliable. Safe 
legal advice can only be given by one who 
comes to the consultation in a judicial frame of 
mind, and dismisses for the time all such selfish 
considerations as would tend to lead the mind 
to a particular conclusion. And while this 
seems plain and unquestionable, it is no plainer 
than that a lawyer becomes untrustworthy in 
judgment in proportion as he permits his sense 
of honor and professional fidelity to be subor- 
dinated to his personal interests. 

<^8. The practice, then, is injurious to the 
cause of justice, to the court and to the lawyer 
himself. Rare good fortune may in some cases 
make it result in pecuniary prosperity, but it 
must be at such sacrifices as the teachings of 
the profession should secure one against a 
willingness to submit to. Under such circum- 
stances it would seem that if poor persons need 
assistance to enforce their substantial rights, 
and are unable to pay for it, a lawyer, properly 
imbued with a sense of the just nature of his 
calling, will prefer to give assistance as a 
matter of charity, rather than place himself in 
a position that antagonizes the interest of the 
client, at the same time that in g^eat degi-ee it 
incapacitates him from performing the highest 
and most honorable of his duties, namely, those 
which are owing to the court and to the law 
itself." 



THE LAW OF FORGERY. 

A. sensible decision has been rendered by the 
the Court of Cassation in Austria, under the 
law of forgery. The circumstances were these : 
Caroline J., a waiter in the service of Colonel P., 
took a blank check from his check.book, and got 
her son to fill it up for an amount of 200 florins, 
<iAte it, sign Colonel P.'s name to it, and present 
it to S. H. Rothschild for payment. The filling 
Qp of the blank check was awkwardly done> 
and the signature did not in the least resemble 



that of Colonel P. The forgery was, therefore, 
detected and payment refused. The parties 
being indicted and brought to trial, the lower 
court directed a verdict of acquittal, on the 
ground that the false check was not at all 
adapted to deceive. The Government appealed, 
and the Court of Cassation has reversed the 
judgment below, saying : « The punishment of 
an attempt is based upon this, that it manifests 
the intention to commit an offence, in a manner 
endangering the order of law. Such danger, as 
is generally recognized in the Austrian deci- 
sions and doctrine, can only be denied where 
the attempt is made with means completely 
and unqualifiedly (in abttracto) unfit to attain 
the object. If the cause of failure was only in 
the manner of execution, or in the concrete 
quality or operation of the object used (so in 
fraud of him whose deceit was planned), then 
a punishable attempt is to be assumed. The 
acquittal was erroneous. A forged instrument 
is adapted to deceive." 



HOR^ SUBSECIV^. 

The Canada Law Journal thinks << there is no 
reason why editors of legal journals should not 
have some vacation as well as their brethren." 
It is proposed, therefore, to publish the journal 
named during vacation only <' as circumstances 
may require." It is a mistake to imagine that 
editors need holidays. It is fun and play with 
them all the year round. However, out of con- 
sideration for their readers, it may be desirable 
that publication should be suspended some- 
times for a while. 



AMERICAN BAR ASSOCIATION. 

The fourth annual meeting of the American 
Bar Association will be held at Saratoga Springs, 
on Wednesday, Thursday and Friday, August 
17th, 18th and 19th, 1881. The sessions will 
be held at 10 o'clock a.m. and 7 o'clock p.m. 
on Wednesday and Thursday, and at 10 o'clock 
a.m. on Friday, at Putnam's Music Hall, corner 
of Broadway and Phila street, opposite the 
United States Hotel. On Wednesday the ad- 
dress of President, Edward J. Phelps, of Ver- 
mont, will be delivered at the opening of the 
session. Papers will be read by Thomas M. 
Cooley, of Michigan, on " The Recording Laws 
of this Country ; " U. M. Rose, of Arkansas, on 
<< The Progress of Codification ; " Leonard A. 
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Jones, of MasBachtuietts, on " Legislative Con- 
trol of Railroads." On Thursday the morning 
session will be opened by the annual address, 
by Clarkson N. Porter, of New York, to be 
followed by the reports of the standing com- 
mittees, reports of special committees, nomina- 
tion and election of officers. On Friday, un- 
finished business, new bnsiness, geneml debate. 
If the other business of the session will permit, 
a short paper on « The advantages of a National 
Bankrupt Law *' will be read by Samuel 
Wagner, of Philadelphia. 



THE LATE LORD BEACONSFIELD, 
It is stated, on the authority of Mr. Ralph 
Disraeli, that the late Lord Beaconsfield, after 
serving for a certain tame as articled clerk in the 
Old Jewry, entered as a student of Lincoln's Inn 
and kept several terms, although he was not 
called to the bar. « J. C. B." states that Lord 
Beaconsfield became nominally a pupil of his 
cousin, the late eminent conveyancer, Mr. 
Nathaniel Basevi, " who told me, some years 
afterwards, that < Ben Disraeli ' showed no liking 
for law, and generally occupied himself at cham- 
bers with a book, brought somewhat late in the 
day by himself The work I remember as 
having been particularised was Spencer's « Faerie 
Queen', bound in gre^ morocco.*' 

Mr. George H. Parkinson, of the central office, 
Royal Courts of Justice, has published the 
following extract from his diary of 1852, when 
he was clerk to Baron Parke :—** Saturday, June 
12,1852. Mr. Disraeli, the new chancellor of 
the Exchequer, came down about two, to be 
sworn in. He was quite alone ; and Davis, the 
usher, showed him into the judges' private room, 
where I happened to be arranging some papers. 
I placed him in a chair, and said I would go and 
tell the judges he had arrived. In a few minutes 
they came in — Lord Chief Baron Pollock, 
Barons Parke, Alderson, Rolfe and Piatt. All 
seemed to know him, and all talked and laughed 
together. His new black silk robe, heavily 
embroidered with gold bullion fringe and lace, 
was lying across a chair. < Here, get on your 
gown,' said Baron Alderson; you'll find it 
monstrously heavy.' « Oh, I find it uncommonly 
light,' said the new chancellor. < Well, it's heavy 
with what makes other things light,' said the 
Lord Chiei Baron. < Now, what am I to say and 
do in this performance? was the next question. 



* Why, you'll first be sworn in by Vincent) and 
then you'll sit down again ; and if you look to 
the extreme left of the first row of counsel you 
will see a rather tall man looking at you. That 
is Mr. Willes out of court, but Mr. Tubman in 
court ; and you must say, ' Mr. Tubman, have 
you anything to move?' He will make his 
motion, and when he sits down you must say, 
< Take a rule, Mr. Tubman,' and that will be the 
end of the affiair.' 

" The ushers were summoned, and aU marched 
to the Bench— Baron Piatt as jimior Baron fint, 
Mr. Disraeli last, immediately preceded by the 
Lord Chief Baron. Mr. Vincent, the Queen's 
Remembrancer, administered the ancient oath 
in Norman French, I think. Mr. Tubman (after- 
wards Mr. Justice Willes) made some fictitious 
motion, was duly desired to < take a rule,' and the 
chancellor and barons returned to the private 
room. < Well, I must say you fellows* have easy 
work to do, if this is a specimen,' said Mr. 
Disraeli. < Now, don't you think that, or you'll 
be cutting liown our salaries', replied one of the 
judges. * Take care of that robe,' said Baron 
Alderson ; you can leave it to your son when 
the Queen makes him a chancellor.' Oh, no; 
you've settled that business,' said the new chan- 
cellor; 'you'd decide that was fettering the 
Royal Prerogative.' There was a general roar at 
this witty allusion to a very important caae 
just decided in the House of Lords, in which 
the Peers had held that a large monetary be- 
quest by the late Sari of Bridgewater to his son, 
on condition that he should obtain the title of 
Duke within a certain time, was void, on the 
ground that it was a fettering of the Royal 
prerogative." 



TAKING CASES ON SPECULATION, 
The Albany Law Journal and Judge Country- 
man have been carrying on an ethical contro- 
versy, more curious than edifying, we fear, to 
the laity, on the subject of taking cases on 
"speculation." The judge says that the piactice 
is perfectly right, and even praiseworthy ; that 
poor suitors, if they could make no arrangements 
to retain counsel out of the proceeds of the suit, 
would often find themselves unable to prosecute 
their rights, and ih&t such arrangements are 
sanctioned by the dourts. The Law Journal, on 
the other hand, strongly reprobates this view ; 
insists that though the courts may tolerate the 
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practice, that does not settle the matter, since 
many things are tolerated in courts — such as 
the use of decoys and informers, pleas of infancy, 
usury, etc., — which no one thinks are in them- 
selves fine or laudable. But at the same time, 
it admits that cases must occasionally be taken 
on ^'speculation," and states the difference be- 
tween the judge and itself to be that "we would 
take just as few cases of this kind as possible, 
he would get just as many of them as he could." 

If this could be taken as a fidr statement of 
the position of the two disputants, we should 
say that the Late Journal was undoubtedly right. 
The strong feeling which still exists among 
consenratire members of the bar on the subject 
grows out of the dangerous tendency of the 
practice, and this is not affected by the fact that 
now and then it may be for the interest of liti- 
gants to resort to it. In new countries, and in 
countries where the bar has long ceased to be a 
close corporation, and law is carried on like any 
other business, the inherited tradition with re- 
gard to taking cases on ^^speculation" is pretty 
sore to be supplanted in a measure by the feel- 
ing that such a practice is often for the mutual 
advantage of lawyer and client. The story of 
the eminent western lawyer, who, on being 
asked to what branches of the profession he had 
chiefly devoted himself, replied, « Champerty 
and Maintenance,'' illustrates a condition of pro- 
fessiooal sentiment which it would still hardly 
be possible to Imagine existing in New York, 
bat toward which some years ago the bar seemed 
to be making rapid progress. Until very recent- 
ly, will-contests on a speculative basis were 
positiTely encouraged by a statute (now, we 
• believe, repealed) permitting large allowances 
out of the estate to the unsuccessful party's 
ooimsel, and it was out of the practice founded 
Qpon this that the unscrupulous rapacity and 
ferocity that used to distinguish such contests 
in this city chiefly grew. The evil tendency of 
speculative lawsuits is reason enough for dis- 
coinaging the practice wherever it can be done ; 
bot the question of how far it can be done is very 
like that other question of legal ethics which 
erery few years or so comes up for discussion — 
bow jGtf a lawyer may go in defending a client. 
Many moralists, from the time of Dr. Johnson 
down, have undertaken to settle this, but with 
BO little success that Lord Brougham's sugges- 
tion, that when a lawyer undertakes his client's 



case his duty is to throw overboard all moral 
principles, is still regarded in many quarters 
as being the prevailing professional view of the 
subject. The question is one of those which 
cannot be decided one way or the other abstract- 
ly. It is necessary to know the facts in each 
particular case before deciding whether a breach 
of professional ethics has been committed ; but 
it is certainly safe to agree with the Law Journal 
that any one who tries to get as many 
^speculative" cases as he can will not earn the 
approval of the conservative part of the bar. — 
N. 7. Nation. 



NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

MoNTRiEAL, August 2, 1881. 

[Id Chambers*] 
Before Ramsay, J. 

Ex parte Clara Lbpevrs, and Ez parte Exilda 
DuFRESNE, Petitioners for writ of Habeas Corpus. 

Summary conviction — 32-33 Vict, e, 32, *. 17 — 

Sentence. 

In any case tried under 32-33 Vict. c. 32, «. 2. fs. 3, 
Af5or6fifthe prisoner be condemned to both 
fine and impritonmentf hard labor cannot be 
added to the sentence of imprisonment, 

Ramsay, J. The applicant was convicted 
before the Recorder under the provisions of the 
32 & 33 Victoria, cap. 32, sect. 17, and con- 
demned to a fine of $100 and to be imprisoned 
at hard labor for the space of six months. The 
objection taken is that the Recorder has ex- 
ceeded his jurisdiction in condemning the 
prisoner to hard labor, inasmuch as he could 
only add the penalty of imprisonment, that is 
imprisonment without hard labor, to the fine. 

The question is not a new one. About six 
years ago it was raised before me in the case of 
May SomerSf convicted under the same section. 
I held the objection good and quashed the con- 
viction. Unless some strong argument could 
be adduced against the conclusion I then arrived 
at, I should feel myself bound by that decision. 
To waver, and change rulings in criminal cases, 
gives rise to feelings of insecurity, I might al- 
most say of injustice, for it creates inequality 
where specially there should be none, and natur- 
ally brings the administration of the law into 
contempt. But fiu* from any conclusive argu- 
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ment haying been brought forward^ to lead me 
to think I was wrong, it seems to me that the 
question is one of elementary simplicity. The 
statute permits three kinds of punishment : 

(1) Imprisonment not exceeding 6 months 
with or without hard labor. 

(2) Fine not ezceedingi with the costs, $100. 

(3) Fine and imprisonment not exceeding 
the said period and term. 

It is contended for the conviction that the 
third form of penalty allows fine and imprison- 
ment tDtlh hard labor. To arrive at such a 
conclusion we must ignore not only the common 
use of a technical term, but the plain meaning 
of a word. Imprisonment evidently does not of 
itself include hard labor, which is an aggra- 
vation of the penalty, just as solitary confine- 
ment, bread and water, or whipping. Again, 
imprisonment, in the language of the common 
law, has never been held to permit of any 
addition. Fine and imprisonment are the 
common law punishments for all misdemeanors, 
and without the authority of a statute no other 
punishment has ever been added. 

My attention has been drawn to the case of 
Gustavo Chare], decided last January by Mr. 
Justice Monk. With all due deference to the 
opinion of my learned brother, delivered after 
my decision in the case of Somers, 1 cannot 
g^ve up my already expressed opinion. It is 
not because I doubt that it is the duty of the 
judge to seek the intention of the legislature in 
interpreting penal legislation as in the inter- 
pretation of a civil statute. That is the common 
doctrine, and Mr. Hardcastle in his <<Constniction 
and effect of Statutory Law," really says nothing 
more. But here it is not a question of inter- 
pretation at all. The Recorder out oi whole 
cloth has added a new punishment, perfectly 
distinct from the others he is authorized to in- 
flict by the law. I think I may venture to say 
that there is no authority for this. It is a pre- 
cedent of the most dangerous character and 
, g^ves opening to the most serious abuses. 

I would add one other remark. The dec'sion 
in May Somers case took place in 1875, it was 
a decision of the Court of Queen's Bench, Crown 
side, rendered therefore in open court, and fully 
reported, yet up to this time Parliament has 
not thought fit to declare that its intention had 
been misconstrued. On the Vagrant Act a 
simii ir questiru arose, and Parliament passed a 



law last session authoriiing the ponishment of 
imprisonment in all cases under that act to be 
either with or without hard labour. 

There is another case, on the application of 
Exilda Dufresne, in which the same point is 
raised, and some others. I have not thought it 
necessary to adjudicate on the other points as 
I think the prisoner must be discharged for the 
same reason as Clara Lefevre. 

St. Pierre ^ Seallon, for petitioner Lefevre. 
0. Auff^f for petitioner Dufi^sne. 
J. A. Ouimetf Q.C., for the Crown. 



COURT OF QUEEN'S BENCH. 

Montreal, February 15, 1861. 

DoRioN, C. J., Monk, Ramsay, Cross, Babv, JJ. 

The Northern Assurance Co. (defts. below)^ 
Appellants, and Prevost (plff. below), Res- 
pondent. 

Fire Inturance — Repretentation — Warranty — 

Waiver. 

Worda in a policy repreiented that the hou$e 
insured imw ^* d Hre lambrisMSe en brique."* 
Heldf that this did not constitute a warranty 
of a promissory nature thai the house was to be 
immediately covered with brickj but merdy 
expressed the intention of the insured to brick 
the building when eireurnstanees would permit. 

Furthermore^ the Company, having accepted a 
renewal premium while the premises were, to 
their knowledge, in the same state, could not 
take advantage of the words cited. 

The appeal was from a judgment of the Sn- 
perior Court, Montreal, Sicotte, J., condemning 
the appellants to pay the sum of $800 for loss 
under a fire policy. 

The premises insured were by the terms of 
the policy <* d itre lambrissfe en brique,^ and the 
only question of law was whether the insured 
was under a warranty to have the house encased 
in brick within a reasonable delay. 

It appeared that the year for which the house 
was originally insured had expired, and the 
Company had accepted a renewal premium 
while the premises were in the same condition. 

The following opinion was by 

Ramsav, J. This is an action on a fire in- 
surance policy for $1,200. By the action $1,000 
was claimed, and by the judgment $800 was 
allowed to plaintiff. Defendant resisted the 
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action on two grounds : First, it was contended 
that the house, which was of wood, was to be 
coTered with brick, and that it had not been 
60 covered before the fire although there had 
been sufficient time to cover it, that this was a 
warranty, and consequently that there was no 
insurance. 

There can be no sort of objection to calling 
this a warranty ; but it was not a warranty of 
an existing thing, or a thing on which the in- 
surance depended, and consequently by what- 
ever name it may be called, the failure to 
execute it could not vitiate the policy. That 
this is now put forth as an excuse for not pay- 
ing for the loss is evident from the fact that the 
insurance was effected on the I7th March, 1877, 
and renewed on the l7th March, 1878, on the 
house still " d Hre lambrUtie en brique." If, as 
Mr. Taylor says, it ought to have been comple- 
ted in May, 1877, why did he renew the policy 
in May, 1878 ? 

In the second place, it is contended that the 
house was over-estimated. The evidence prin- 
cipally relied on is the valuation of the munici- 
pality. The three valuators are brought up by 
plaintiff, and they all swear positively that their 
valuation is relative and not a real valuation of 
the property. There is then an attempt to 
prove that the plaintiff would have sold for 
$1,100. The witness says he hoped he could 
get the property for this rate ; but he was dis- 
appointed in this expectation. This is not the 
aort of evidence to support an accusation of 
fraudulent over-valuation. Something more 
precise is required. 

There is also an attempt to prove that the 
house was set fire to-— I presume by the insured. 
This is not alleged, and evidence as to this 
ought not to have been admitted. It is, how- 
ever, quite harmless, for nothing of the sort is 
proved. 

I would confirm. 

Judgment confirmed. 

Trenholme j- Maclaren for Appellants. 

/. A. Jodoin for Respondent. 

A. LaeotUf Q.C., Counsel. 



SUPERIOR COURT. 

Montreal, June 27, 1881. 

B^ore Mackay, J. 

Shast, petitioner, and The Corporation of the 
VnxAGB or HooHBLAOA, Respondent. 



Mandamus — License to sell liquor-'^Discretitm of 
Council to refuse certificate. 

The Superior Court has no authority to issue a 
mandamus to a Municipal Council to compel 
the Council to grant a license to sell liquor^ to 
a person who presents a certificate signed by 
twenty-five municipal electors, undsr 43-44 
Vict.y ch. 11, Me. 5. 

Per Curiam. This is a petition for a writ of 
mandamus, to compel the Corporation of the 
village of Hochelaga to accede to the wish of 
Mr. Smart for a confirmation of his certificate, 
and for a license to sell liquor. The petitioner 
alleges that he has furnished the requisite cer- 
tificate signed by 25 electors resident within 
the limits of the municipality ; that he had a 
licence up to May, 1881, and that the Council 
refuses now to confirm his certificate and 
renew his license, without cause. 

I have looked to see whether the law has 
been changed since the case of Privett v. Sexton* 
was decided in 1874. It was there held that 
the then License Commissioners at Montreal 
were not bound, under 37 Vic, c. 3, to confirm 
the certificate of 25 electors towanis a license 
for keeping a tavern, but had a discretion to 
refuse to confirm, and the application for a 
mandamus was in that case rejected. 

The law does not seem to be changed in this 
respect, and I am of opinion that the Council 
has a discretion to refuse to confirm the certi- 
ficate if it « sees fit." The petition is, there- 
fore, rejected with costs. 

The following order was made : — 

" Having heard the parties by their counsel 
upon the petition of the requ^ant made and 
filed on the l7th of June instant, praying that 
a vmt of mandamus do issue in the present 
case, ordering the respondent to confirm the 
certificate required by law previous to the 
obtaining his license for keeping a tavern, or 
maison dentretien public^ within the limits of the 
Corporation of the said village of Hochelaga ; 
having examined the proceedings and deli- 
berated ; 

« I, the undersigned Judge, considering the 
petition unfounded, and that the Comeil might 
refuse, as it has <' seen fit*' to refuse, to confirm 
the certificate referred to in the petition of 
Smart, do reject the said petition with costs,'' kc, 

0, AugSf for petitioner. 

Prifontaine ^ Mc^or^ for respondent. 



•18L. C. Jurist, 192. 
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SUPEBIOR COURT. 

MoNTRKALy June 27,1881. 

B^OTt Mack AY, J. 

Lbroux et al. v. Deslauribrh, Norman, opposant, 
and DuMoiJCHEL, mU en eatue, petitioner. 

Alimentary allowance — Contend 

A person commUUd for conUmpt it not entitled to 
an alimentary allowance, under C.C.P. 790. 

The petitioner was a bailiff of the Superior 
Court who wae in gaol for contempt in selling 
seized goods, in spite of oppositions filed to the 
seizure and an order from the prothonotary to 
suspend proceedings. (See an^, pp. 173-175, 
where the case is reported at length). He now 
asked for an alimentary allowance, under 
C.C.P. 790, supporting the application by an 
affidavit that he is not worth $50. 

Mackay, J. The opposant, Normau, has 
answered in law, that this is not a case in which 
an alimentary allowance can be asked for. I 
find that Judges Torrance and Jett6 have so 
ruled here, and also Judge Stuart at Quebec. 
The application is, therefore, rejected.* 

The following order was added to the judg. 
ment dismissing the petition : — 

<'And seeing the affidavit of Dumouchel at 
the end of his petition, from which affidavit it 
appears that he is unfit to be continued a bailiff 
of the Superior Court, he is dismissed." 

A.,Mathieu, for petitioner. 
De^ardine ^ Laneiot, for Norman. 



*See Cramp v. Cocquereau^ 2 Legal News, p. 332 ; 
Vermette v. FofUaine^ 6 Q.L.R., 159. 



GENERAL NOTES, 



The AsBixe Court at Heibron, in Wurtembarg, had 
lately before it a case which is probably uaique in 
criminal annals, A laborer who was laid up with a 
broken leg was charged with embeulement, and was 
summoned to appear before the jttgc d*inatnictwn. 
^ Overwhelmed with the disgrace, perhaps unable to ex- 
culpate himself, he ordered his son to hang htm. The 
son, who also was a laborer* obeyed his father's wish, 
and carried him to the house loftt where he hanged 
him effeoUvely from one of the beams. The court 
sentenced the prisoner to imprisonment for three 
years and nine months. 

Vacation is at hand, and the lawyers ** should not 
make things unnecessarily long," as the English 
judge told the lawyer who talked about fiollc prowqui^ 
with the accent on the second syllable. In Guinea v. 
iMordh 3 Woods, 77, counsel '* argued seventeen 



days." Judges also need a word of caution on this 
point. The Southern Law Review for June-July, in a 
notice of 102 U. 8. Reports, says :— ** After peroaing 
twenty-six solid pages of a oonourring opinion by 
Justice Clifford, in Jiailroad Company v. National 
Bank (Justice Harlan, at the close of eleven pages of 
the opinion of the court, had added, * If'urther elabora- 
tion would seem imnecessary'), and the ten pages of 
opinion by him in Parlu v. Booth, which constitute 
his contribution to this volume, a half-guilty sense of 
satisfaction steals over the reader as he appreciates 
that these are the Ust of those famously elaborate 
disquiiiitions by which that learned judge has so 
often, during more than twenty- two years, exhausted 
at once the law of the case and the strength and 
patience of the readers." 

CiBCUMSTANTiAL EviPKKCK.— A Uwycr in Central 
Now York gives the following account of one of his 
first cases : " My client sued a neighbor for the alleged 
killing of a favorite dog. The proof oonsisted in the 
mysterious disappearance of the animal, and the pos- 
seesion of* a dog's skin by the defendant, which, after 
considerable argument, was brought into court in evi- 
dence. It was marked in a singular manner, and was 
positively identified, with many tears, by the plaintiff's 
wife and daughter as the undoubted integument of the 
deceased Bose. In summing up to the jury, I was in 
the midst of a highly colored picture of the virtues of 
the deceased, and the love of the children for their 
four-footed friend, when I was interrupted by a slight 
disturbance in the crowd near the door of the little 
school-house which served as court-house* Looking 
around, I saw my client's youngest son, a tow-headed 
urchin of twelve, coming forward with a dog whose 
skin was the exact counterpart of the one put in evi- 
dence. The dog wagged his tail with Bood-natorod 
composure, and the boy cried in his childish treble, 
'Paw, Bose has come home.' I gathered up my law- 
books and retreated, and I have never had perfect 
confidence in circumstantial evidence since." 

A singular case on the *' measure of prudence," is 
Bloominoton v. Perdue^ Illinois Supreme Court, 1st 
June, 1881, 13 Cent L. J. 39. It was there held in an 
action by a young lady against a city, to recover 
damages for an injury to the uterus, caused by a fidi 
on a defective sidewalk, that on the question of tha 
plaintiff's freedom from negligence, instructions which 
do not refer as a standard of caution to ** what ordi- 
nary young ladies would do," but to the conduct of 
"an ordinarily prudent person," and of '* a woman of 
common or ordinary prudence," are not faulty in re- 
spect to the standard referred to. The defendant 
proved that the plaintiff did not take proper care of 
hernelf after the injury, by remaining quiet, as show- 
ing negligence on her part, increasing the injury. On 
cross-examination of the physicians called by the de- 
fence, the plaintiff proved, over defendant's objection, 
that an unmarried woman, not informed of the 
tomy of the womb, could not be expected to aot 
promptly and intelligently as one understanding it, or 
as a medical man would ; and that it was a common 
thing for women to suffer from a displaeement or in* 
jury of the organ spoken of, without themselves know- 
ing the trouble. Beld, that there was no error in 
allowing the evidence*— A^fiy L, J^ 
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COI^FESSIONS TO PRIESTS. 

In the coarse of a Judgment recently delivered 
by the Master of the Rolls, in the case of Wheeler 
T. Marchantj his Honor stated that communica- 
tions made to a priest in confession were not 
protected. On this question the English Law 
Time* has an interesting note, which we subjoin : 

*< It is, no doubt, true that most text book 
writers lay It down that a priest or clergyman 
is bound, if required in a court of justice, to 
give in evidence confessions or statements made 
to him under the seal of confession or otherwise 
in his clerical capacity. And this view has 
also the support of several dicta of eminent 
judges. But, if we examine carefully the 
aothorities on the subject, we shall see that 
really the question cannot be considered as 
decided. 

<' There can be little or no doubt that before 
the Beformation confessions were held sacred 
and inviolable by the common law of England, 
both civil and ecclesiastical, and that no court 
of justice compelled the confessor to reveal 
communications made to him by the penitent : 
Pbillimore Eccl. Law, 700. It would seem from 
Lyndwood that there were exceptions from this 
rule, as when statements were made by the 
penitent which ought not properly to have 
fonned part of his confession. Possibly cases 
of high treason may also have been excepted. 
The laws of Henry I. (Leges Hen. I. c. 5, s. 17), 
forbid the priest to reveal sins told him in 
confession, and punish him with degradation 
and a pilgrimage with ignominy. Also the 9th 
of the Constitutions of Archbishop Reynolds 
(AD. 1322), forbids a priest, even through fear 
of death, to discover any confession, and if he 
offends, orders him to be punished by degrada- 
tion without hope of reconciliation : Johnson, 
ii. 342. As this Constitution is contained in and 
glossed by Lyndwood, (Oxford edit. p. 334), it 
must be considered part of the canon law of 
Sngland. And this, except when contrary to 
the statute law, common law, or royal preroga- 
tive, has statutory recognition by one of the 
most important of the Beformation statutes : 25 



Henry VIII. c. 19. By the 113th Canon of 1603, 
which was passed by Convocation with the con- 
sent of the Crown, a clergyman is forbidden to 
reveal anything leamt by him in confession, 
except to save his own life. And by the rubric 
in the service for the visitation of the sick, 
" the sick person shall be moved to make a 
special confession of his sins, if he feels his 
conscience troubled with any weighty matter." 
Now by the Act of Uniformity this rubric has 
the authority of an Act of Parliament ; so that, 
if the clergyman is bound to give in evidence, 
facts thus obtained, the rubric would constitute 
a mere trap. Several of the modern cases, 
which are usually quoted to show that confes- 
sions are not privileged, are shown by Mr. Best, 
in his work on Evidence, to be inapplicable : 
Best 690. However, in i2. v. Sparketj cited in 1 
Peake, 77, Mr. Justice BuIIer held (on circuit) 
that confession to a Protestant clergyman was 
not privileged. And in Btitler v. Moore, Mac- 
nally's Evid. 253, the Irish Master of the Rolls 
gave a similar decision with respect to a Roman 
Catholic priest. Wilton v. Rtutall, 4 T. R. 753, 
is a dictum to the like effect. On the other 
hand, in Bu Barre v. Livette, 1 Peake, 77, Lord 
Kenyon said, when R. v. Sparks (ubi wp.) was 
cited : " 1 should have paused before I admit- 
ted the evidence there admitted." In Broad v. 
Pitt, 3 C. & P. 518, Chief Justice Best said he 
should not compel a clergyman to disclose in 
evidence communications made by a prisoner, 
but should receive them if the clergyman chose 
to disclose them. Of course, in the case of 
privileged communication, the privilege is that 
of the person making the communication, not 
of the adviser. 

** In R, V. Griffin, 6 Cox Cr. Cas. 619, Baron 
Alderson expressed his opinion that evidence 
consisting of conversations between the accused 
and her spiritual adviser, the chaplain of a work 
house, should not be given in evidence. 

" We believe that in some, at least, of the 
American States, confessions made to a minister 
of any denomination are privileged. In the 
result, while we must guard ourselves from 
being supposed to give an opinion that confea- 
sions are privileged, we would say that the 
question is not so settled as to entitle the Mas- 
ter of the Rolls to lay it down as positive law that 
they are not. Mr. Justice Stephen's opinion is 
that clergy probably can be compelled to give 
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confessions in eyidence, but says, correctly, that 
it has never been solemnly decided : 8teph. 
Evid. Art 117 and Note xlv." 



THE TEMPORALITIES FUND CASE. 

The case noted at 3 Legal News, p. 250, 
Dobie V. Board /or the Management <if thf. Tern- 
poralities Fund of the Presbyterian Church of 
Canada in connection loith the Church ^ Scotland, 
has been argued before the Judicial Committee 
of the Privy Council, in pursuance of leave to 
appeal obtained, (3 Legal News, p. 308.) 1'he 
hearing occupied three days, and judgment has 
been reserved. There were present Lord Black- 
burn, Lord Watson, Sir Barnes Peacock, Sir 
Montague Smith, Sir Robert Collier, Sir Richard 
Couch, and Sir Arthur Hobhouse. From the 
Timta of the 16th July we take the following 
summary : — 

This was an appeal from a judgment of the 
Court of Queen's Bench for the Province of 
Quebec (Appeal Side) of the 19th of June, 1880, 
affirming a judgment of the Superior Court of 
Lower Canada. 

Mr. Horace Davey, Q.C., Mr. McLeod Fullar- 
ton, and Mr. Donald Macmaster (of the Canadian 
Bar) were counsel for the appellant ; Mr. Ben- 
jamin, Q.C., Mr. Jeune, and Mr. J. L. Morris (of 
the Canadian Bar) for the respondents. 

This was admittedly a very important case, 
in which the appellant, the Rev. Robert Dobie, 
by means of a writ of injunction, contested the 
right of the respondents to the management of 
a large amount of property. It also involved 
intricate questions arising out of the distribution 
under the British North America Act, 1867, of 
the legislative powers attributed to the Canadian 
Parliament, and to the local or provincial Leg- 
islatures respectively. The facts, as briefly 
stated by Mr. Justice Ramsay, were these : — 
Prior to 1875, there existed a religious body 
known as the Presbyterian Church of Canada 
in connection with the Church of Scotland. It 
did not owe its existence to any charter or 
statute, but it g^^ew out of the settlement in Can- 
ada of Presbyterians in communion with the 
Church of Scotland. But if no statute defined 
precisely the limits, rights and privileges of this 
body, numerous statutes acknowledged its exis- 
tence, and the right of its clergy to share in 
the lands, known as the <' Clergy Reserves," was 
admitted. When, by procesp of legislation, the 



share of the cleigy of the Church of Scotland 
in Canada became fixed, an Act of the Legisla- 
ture of United Canada was obtained (22 Vict., 
chap. 66) to make provision for the management 
and holding of certain funds of the Presbyterian 
Church in connection with the Church of Scot- 
land, <^ now held in trust by certain commis- 
sioners, hereinafter named, and for the benefit 
hereof, and also of such other funds as may 
from time to time be granted, given, beqoeatbed, 
or contributed thereto.** The body so inc<»'- 
porated was the Board of Management, the 
present respondents. This Act being still in 
force, in 1874 numerous clergymen and others, 
members of different Presbyterian Churches in 
Canada, deemed it desirable to nnite their 
ecclesiastical fortunes and henceforward to 
form one body, to be called << The Presbyterian 
Church in Canada." Application was made 
almost simultaneously to the Legislatures of On- 
tario and Quebec for authority to give effect to 
this determination, and to enable the new body 
to deal with the property of the churches so 
united. An Act of the Ontario Legislature (38 
Vic, ch. 75) was passed, the preamble of which 
set up that : — 

<' Whereas the Canada Presbyterian Church, 
the Presbyterian Church of Canada in connec- 
tion with the Church of Scotland, the Church 
of the Maritime Provinces in connection with 
the Church of Scotland, and the Presbyterian 
Church of the Lower Provinces, have severally 
agreed to unite together and form one body or 
denomination of Christians, under the name of 
* the Presbyterian Church in Oinada,' and the 
Moderators of the General Assembly of the 
Canada Presbyterian Church, and of the Synods 
of the Presbyterian Church of Canada in con- 
nection with the Church of Scotland, and the 
Church of the Maritime Provinces in connection 
with the Church of Scotland, and the Presby- 
terian Church of the Lower Provinces, respec- 
tively, by and with the consent of the said 
General Assembly and Synods, have by their 
petitions, stating such agreement to unite as 
aforesaid, prayed that for the furtherance of this 
their purpose, and to remove any obstructions 
to such union which may aiise out of the pre- 
sent form and designation of the several Trusts 
or Acts of incorporation by which the property 
of the said churches, and of the colleges and 
congregations connected with the said churches, 
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or any of them reapectiyelj, are held and ad- 
ministered or otherwlBe, certain legislatiye pro- 
Tifflons may be made in reference to the property 
of the said churches, colleges and congregations, 
situate within the Province of Ontario, and other 
matters aflecting the same in view oi the said 
Union." 

The first section then vested all the property 
of the different churches so united in the united 
body under the name of the " Presbyteiian 
Church in Canada.'^ Then came reservations 
and modifications of certain rights, and then by 
section 4 certain legislation in Ontario res- 
pecting tjie property of religious institutions 
was made applicable to the various congre- 
gations in Ontario in communion with the 
Presbyterian Church in Canada. Section 5 de- 
clared that all the property, real and personal, 
belonging to or held in trust for the use of any 
coU^, educational or other institution, or for 
any trust in connection with any of the said 
churches or religious bodies, either generally or 
for any special purpose, or object, shall, from 
the time the said contemplated union takes 
place, and thenceforth belong to and be held in 
trust for and to the use in like manner of 
"The Presbyterian Church in Canada." Sec- 
tion 7 then dealt specially with Knox College 
and Queen's College in Ontario, and with *< The 
Presbyterian College " and with << Morrin Col- 
lege" in the Province of Quebec. Section 8 
dealt with the Temporalities Fund of the Pres- 
byterian Church of Canada in connection with 
the Church of Scotland, "administered by a 
Board incorporated by statute of the heretofore 
Province of Canada." Section 9 dealt with the 
Widows and Orphans Fund of "The Canada 
Presbyterian Church," and "The Presbyterian 
Church of Canada in connection with the Church 
of Scotland." Section 10 authorized the new 
body to take gifts, devises and bequests } and 
lastly, section 11 declared that "the union of 
the said Churches shall be held to take place so 
soon as the articles of the said union shall have 
been signed by the moderators of the said res- 
pective Churches." The legislation of the Pro- 
vince of Quebec took the form of two Acts, 38 
Vict., chap. 62 and 64, the former respecting 
the union of certain Presbyterian Churches; 
the latter is styled <* An Act to amend the Act 
intituled, * An Act to incorporate the Board of 
Management of the Temporalities Fund of the 



Presbyterian Church of Canada in connection 
with the Church of Scotland.' " Chap. 62 of the 
38 Vict., Quebec, with the exception of the sec- 
tion relating to the Temporalities Fund, was 
substantially the same as the Ontario Act, 38 
Vict., Chap. 74, but there were a few points of 
difference. The Ontario Act bestowed all the 
above-mentioned privileges on " the Presby- 
terian Church in Canada," while the Act of 
Quebec bestowed them on the body so named 
" or any other name the said Church may adopt. " 
The Quebec Act also declared that the union of 
the four Churches was to take place from the 
publication of a notice in the Oazette to the 
effect that the articles of union had been signed 
by the moderators of the respective Churches. 
The Act transferred almost the whole of the 
Temporalities Fund over to the new Church, 
and confided its management to a Board con- 
stituted in a manner entirely different from the 
Board under the old Act. The condition of 
union in Ontario was accomplished, and the 
notice appeared in the Quebec Oazette. The 
appellant, Mr. Dobie, a minister of the Presby- 
terian Church in Canada in connection with 
the Church of Scotland, refused, with others, 
to concur in that fusion, and he petitioned for 
an injunction to prohibit the Board, as now con- 
stituted, to deal with the Temporalities Fund. 
The Court dissolved the injunction, and its 
judgment was upheld on appeal by a majority 
of the judges of the Court of Queen's Bench for 
Quebec. Hence the present proceedings. 

For the appellants it was contended that the 
statutes 38 Vic, c. 62 and 64 (Quebec) 
and 38 Vic., c. 75 (Ontario), were, in res- 
pect of the provisions material to the case ultra 
vires and illegal, and that the Act 22 Vic. c. 66 
(Canada), was in force and binding on the res- 
pondents. The Board was at present illegally 
constituted and the individual respondents had 
no right to act as members of it. " The 
Presbyterian Church in Canada" was not 
identical with "the Presbyterian Church 
of Canada in connection with the Church 
of Scotland," and was not entitled to its 
rights, property, and status, nor was its 
General Assembly identical with the Synod of 
the latter church. The ministers, members 
and congregations, who refused to join in the 
act of union, and were now organized under 
the name of "the Presbyterian Church of 
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Canada in connection with the Chorch of Scot- 
land," were identical with the Church of that 
name before the nnion, and were not entitled 
to its rights, property, and status. 

For the respondents, it was argued that the 
Acts in question were within the scope of the 
legislative authority conferred upon the Legis- 
lature of the Proyinces by the Confederation 
Act, 1867, and were valid and binding. " The 
Presbyterian Church of Canada in connection 
with the Church of Scotland" continued its 
identity after its union with the other Presby- 
terian bodies, and the appellant (Mr. Dobie) 
having seceded, and thus ceased to be a minis- 
ter, had forfeited all claim to the fund in ques- 
tion. The rights of persons entitled to bene- 
ficial interests in the fund were unaffected 
either by the union of the various bodies or the 
legislation impugned by the appellant. 

Their Lordships, at the close of the argu- 
ments, which had lasted three days, took time 
to consider their report to Her Majesty in the 
matter. Judgment was therefore reserved. 



MUNICIPAL CORPORATION—LIABILITY 
OF, FOR INJURY FROM DE- 
FECTIVE SEWER. 

ENGLISH HIGH COUBT OF JUSTICE, 

QUEEN'S BENCH DIVISION, 

APRIL 13, 1881. 

Flsming v. Mayor and Corporation or Man- 
chester, 44 L. T. Rep. (N.8.) 517. 

A municipal eorporation having atUhority to build, 
repair and clean eewert it liable for if^ury to 
private property arising from a deject in a 
eewer constructed by it, where svch defect might 
be discovered by the use of reasonable means, 
and the corporation has neglected to use such 
meant. 

Motion for judgment. This action was tried 
before Stephen, J., at Manchester, at the last 
assizes in January, 1881. The following are 
the facts of the case : 

The plaintiff was the owner of a house in 
Manchester, and the defendants are the corpora- 
tion of Manchester. During a violent storm of 
rain, thunder, and lightning a sewer burst under 
a cellar which communicated with the lower 
rooms of the plaintiiTs house. The rooms were 



flooded and the outer wall blown out into the 
river Irwell, which flowed past the walls of the 
house. The fall of the wall brought down the 
whole of the house, which fell into the river. 

The action was brought against the corpora- 
tion for damages, which were agreed upon 

■ 

between the parties in the course of the trial. 

At the trial the principal question of iact put 
before the jury was whether the bursting of the 
sewer was caused by a flash of lightning or by 
the force of the water, and the jury found that 
it was caused by the water, and not by the 
lightning. 

At the request of the learned counsel the 
learned judge put to the jury the following ques- 
tions, and received the following answers : 1. 
Was the destruction of the house caused by the 
bursting of the sewer 7 Yes. 2. Was the burst- 
ing of the sewer caused by defects in the origi- 
nal construction of the sewer ? Yes. 3. Was 
the bursting of the sewer caused by the omis- 
sion of the defendants to take reasonable means 
to discover it 7 Yes. 4. Was the ignorance of 
the corporation as to the existence of any defect 
in the sewer due to any omission on their part 
to take reasonable means to discover it ? Yes. 
6. Was the bursting of the sewer caused by the 
lightning ? No ; i.e., would it have happened if 
there had been no lightning ? Yes. 

Upon these findings the learned judge left the 
parties to move for judgment, and they did so 
accordingly on the 26th March, 1881, when the 
case was fully argued. 

By 11 Geo. IV, chap, xlvii, § 58, power was 
given to the Manchester Improvement Com- 
missioners to make main sewers, etc., and to 
use, widen and enlarge private sewers for the 
purpose of communication, and also to continue 
sewers through inclosed lands. 

By 6 Vict., chap, xvii, § 3, the powers of com- 
missioners were transferred to the corporation 
of Manchester. By section 4 the powers of the 
corporation are to be executed by the town 
council ; and by section 5 the property of the 
commissioners were vested in the corporation. 

By 14 and 15 Vict., chap, cxix, § 36, it was 
enacted : " That it shall be lawful for the coun- 
cil from time to time, and at all times hereafter 
to cause such and so many common sewers and 
drains as they may think sufficient and neces- 
sary to be constructed in, along, or across any 
of the streets within the borough, and also to 
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caiue any of the common sewen or drains which 
now are or hereafter shall be within the 
borough to be enlarged, repaired or cleansed 
when and so often as they shall deem proper ; 
and in case it shall be fonnd necessary, for 
making or completing any such common sewers 
or drains, it shall be lawful for the council to 
cany the same into or through any inclosed 
lands or grounds lying within the borough, 
and also to make use of any private sewers or 
drains for the purpose of forming a communica- 
tion between any public sewer, drains or water- 
courses, and in case any such private sewer or 
drain shall not be sufficient for the purposes 
aforesaid, to widen and enlarge the same." 

C. Ewaelly Q. C. (with him Leretehe), for the 
plaintiff. 

Sir JoAn Holker^ Q.C., and Beywood, for the 
defendants. 

Stephen, J., stating the &cts of the case as 
giyen above, continued : It will be con- 
venient in the first place to state the posi- 
tion of the corporation in relation to the sewers. 
In 1830 an act (11 Qeo. lY, chap, xlvii) was 
passed by which it was enacted that it should 
be lawful for the Manchester Improvement 
Commissioners to cause such sewers as they 
should think necessary, to be made, and when 
made, to be repaired and cleansed. In 1843 
the powers of the commissioners were trans- 
ferred to the corporation, and the property of 
the commission was vested in the corporation, 
and it was provided that the powers of the 
commissioners should be exercised by the town 
council. In 1861 it was enacted that it should 
be lawful for the council from time to time to 
cause as many sewers and drains as they might 
think necessary, to be constructed, and also 
cause any sewers within the borough to be re- 
paired, enlarged or cleansed as often as they 
thought it necessary. The drain which burst 
was constructed by the commissioners forty 
years before the accident, and I understand the 
findings of the jury to amount to this, that if 
the sewer had been originally properly cons- 
tmcted it would have required no repair, and 
would not have burst, and that if the corpora- 
tion, the sewer being what it was, had taken 
reasonable means to inform themselves of its 
condition and had executed proper repairs, it 
would not have burst. Upon this state of facts it 
was contended for the plaintiff that though the 



corporation were not within the rule stated in 
Fletcher v. Sylands, L. R., 3 H. L. 380, according 
to which a person is bound to protect others 
against a danger which he has caused for his 
own purposes upon his own land, they were 
nevertheless under a legal duty of a narrower 
kind, viz., a duty to take reasonable means to 
inform themselves of the state of the sewer, and 
to use the powers conferred upon them by 
statute for the purpose of preventing injuries 
which a defective condition of the sewer might 
cause. It was contended that the omission to 
do this constituted negligence, for the effects of 
which they were answerable in damages. On 
the other hand it was argued for the defendants 
that the corporation were under no legal duty 
to inform themselves as to the state of the 
sewer, but that their duty was only to execute 
repairs upon having notice that such repairs 
were required. A great number of cases were 
cited in the course of the argument before me j 
but it appears to me that the principles on 
which this case ought to be decided are estab- 
lished by the comparatively small number of 
decisions to which I am about to refer. It was 
decided in the case of Pamaby v. Lancaster 
Canal Company^ 11 Ad. k £1. 223, and see 
especially pp. 242, 243, that when a company 
constituted under a private act of Parliament 
constructed a canal for their profit and opened 
it to ,the public on the payment of tolls, the 
common law imposed upon the proprietors a 
duty to take reasonable care, as long as they 
kept the canal open for the public use of all 
who might choose to navigate it, that they 
might navigate it without danger to their lives 
and property. The decision of the Court of 
Queen's Bench suggests (see p. 230), though it 
does not exactly state, that if the company has 
statutory powers for the purposes referred to, it 
is their duty to use them. The cases of Mertey 
Docks Trustees v. Oibbs * and Mersey Docks 
Trustees v. Penhallow, L. B., 1 H. L. 93, carry 
the doctrine somewhat further. The opinion of 
the judges delivered in the House of Lords in 
that case by Lord Blackburn examines all the 
decisions at length, and one of the results 
arrived at in the House of Lords (which adopted 
to the full the opinion delivered by Lord Black- 
bum) was that the fact that the trustees in 
whom the docks were vested did not collect 
tolls for their owu profit, but merely as trustees 



262 



THE LEGAL NEWS. 



for the benefit of the public, made no difference 
in respect of their liability. Lord Blackburn 
states in one part of the opinion referred to (at 
p. 110), that the proper rule and construction 
of such statutes (namely statutes constituting 
bodies of trustees, etc., for public purposes) is 
that in the absence of something to show a 
contrary intention, the Legislature intends that 
the body, the creature of the statute, shall have 
the same duties and that its funds shall be ren- 
dered subject to the same liabilities as the gen- 
eral law would impose on a private person doing 
the same thing. Two cases, which complete 
and supplement each other, seem to me to show 
distinctly that these duties, in the case of such 
a body as the corporation of Manchester, include 
the use of every power conferred upon them by 
law for the purpose of protecting all persons 
affected by their operations from being injured 
by them. These cases are CrackneU y. Cor- 
poration qf Th^tjordf L. B., 4 C. P. 629, decided 
in 1869, and Oeddia v. Proprietors of Bann 
BetervoiTf L. B., 3 App. Cas. 430, decided in 
1878. In the first of these cases the corporation 
of Thetford erected certain staunches in the 
river Brandon which caused an accumulation of 
silt and the growth of river weeds, whereby the 
plaintiff's land was flooded. It was held that 
the defendants were not liable because they 
were justified in erecting the staunches, although 
their erection caused silt to accumulate, because 
they had no power, and were therefore under 
no duty, to cut the weeds. In Gtddia v. Bann 
Retervoirj the proprietors were held to be liable 
because the plaintiff's land had been overflowed 
and damaged by a flood caused by the omission 
of the proprietors to dredge the silt out of a 
water-course which it was held they had a 
statutory duty to keep ^in proper order. Lord 
Blackburn in this case said (at p. 456) : " No 
action will lie for doing that which the Legis- 
lature has authorized, if it be done without ne- 
gligence, although it does occasion damage to 
any one ; but an action does lie for doing that 
which the Legislature has authorized, if it be 
done negligently. And I think that if by a 
reasonable exercise of the powers, either given 
by statute to the promoters, or which they have 
at common law, the damage could be prevented, 
it is, within this rule, < negligence ' not to make 
such reasonable exercise of their powers." 
These two cases show, as it seems to me, pre- 



cisely what is the position of such a body as the 
corporation of Manchester. It is nnder a legal 
duty to exercise whatever legal powers it pos- 
sesses for the purpose of protecting persons 
from damage by the works which it is under a 
statutory duty to perform. But their duty does 
not stop here. It has also been decided by two 
cases, which again complement each other, that 
it is their duty to use all reasonable means to 
inform themselves of the existence of an occa- 
sion for the use of those powers. These cases 
are the Mersey Docks cases, already referred to for 
another purpose, and the case of Hammond v. 
Vestry qf St. Pancrasj L. B., 9 C. P. 316. In the 
Mersey Docks cases, Lord Cranworth, then Lord 
Chancellor, said (at p. 122) : << In the other caae 
(the case of Fenhallow) it must be taken as an 
established foct that the appellants had by their 
servants the means of knowing the dangerous 
state of the dock, but were negligently ignorant 
of it It is plain, that if the appellants are 
liable in the former case, they must be liable 
also in the latter^ If the knowledge of the 
existence of the mud bank made them respona- 
ible for the consequences of not causing it to 
be removed, they must be equally responsible 
if it was only through their culpable negligenoe 
that its condition was not known to them.'* 
The case of Hammond v. VeMry qf SL PaneroM 
was almost identical with the present case. 
A sewer, the existence of which was in fitct 
unknown to the vestry, though it might have 
been ascertained by reasonable care and inquiry i 
became obstructed and caused damage. The 
jury found that the obstruction was not knovm 
to the vestry, and that it could not have been 
known to them by reasonable care, and it was 
held that under these circumstances they were 
not liable. Upon these authorities I hold, first, 
that the corporation of Manchester were under 
a legal duty io use such powers as the statute 
gave them to keep the sewer in proper order, 
and from time to time to inform themselves ai 
to its condition ; and secondly, that 14 and 15 
Vict., chap, cxix, § 36 (private act), and II Geo. 
lY, chap, xlvii, § 68 (private act), gave them 
power to cause the sewer to be cleansed and re- 
paired, and that the common law superinduced 
upon that power a duty to use it, and to use all 
reasonable means to inform themselves whether 
there was occasion to do so. Thirdly, that the 
findings of the jury show that the corporation 
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omitted to perform this duty, and bo were 
negligent. Accordingly I giye judgment for 
the plaintifif for the amount of damages agreed 
on between the parties, with costs. 

Judgment for plaintiff. 



NOTES OF GASES. 



SUPEBIOB COURT. 

MoKTBBAL, June 28, 1881. 
Before Torrancs, J. 
B(ECKBB ▼. Foreman et al., and The Bank 
OF Toronto, intervening. 

Proeedure — Intervention, 

A demand in intervention may be madi at any 
time h^bre judgment. 

Per Curiam. After issue joined, trial was 
had before me on the 8th June, and the case 
was taken en dSlihSri. Since then an interven- 
tion has been filed by a third party, and the 
question is whether it should be allowed. 

After consultation with my brother judges, 
seeing the precise terms of the Code as to in- 
terrentions, I think there is no doubt that an 
intervention may be put in at any time before 
Judgment. 

The intervention, therefore, is allowed to be 
filed, and the dilibSri is discharged. 

Intervention allowed. 

L, 2f. Ber^amin for plaintiff. 

Kerr^ Carter ^ MeOibbon for defendants. 

A. ^ L. Lq/lamme for intervening party. 



SUPEBIOB COUBT. 

Montreal, June 27, 1881. 

Before Mackay, J. 

CossiTT et al. v. Lemieux. 

Ciqnae^'Speeial Bail — Statement. 

A dtfendant who has given bail not to leave the 
country is not bound to file a statement and 
make the declaration of abandonment mentioned 
m AH, 764 C.C.P.^ within 30 days from the 
date of the judgment rendered in the suit in 
which he was arrested. 

The case came up on a petition for eontrainte 
against the defendant, for not having made a 
bHan and declaration of cession de biens. 

On the 19th October, 1880, the plaintiffs ob- 
tinned judgment against defendant for $2,134.46. 



Subsequently they caused a capias to issue 
against him, on the ground that immediately 
after judgment, and before execution issued 
thereon, he had been fraudulently secreting all 
his property and effects. 

The defendant was arrested Dec. 23, 1880, and 
on the 27th of the same month was set at 
liberty, on giving security that he would not 
leave the Dominion of Canada without paying 
the plaintiffs' debt On the same day, Dec. 27, 
he presented a petition to quash, and on the 
27th April, 1881, the petition to quash was re- 
jected (Taschereau, J.), the judge stating that 
the allegations of the affidavit were corrobor- 
ated by the evidence. 

On the 10th May, 1881, judgment was ren- 
dered by the Superior Court, declaring the 
capias good and valid. 

On the 17th June, 1881, more than thirty 
days after the date of the judgment maintaining 
the capias, the present petition for eontrainte 
was presented, on the ground that thirty days 
had elapsed, and the defendant not having de- 
posited his bilan^ nor made a declaration of 
cession de bienSj was contraignable par corps, C.C. 
2274, and C.S.L.C., cap. 87. 

The defendant resisted the petition, assign- 
ing the following grounds : — 

<< Que le d^fendeur a 6t6 rendu k la liberty en 
foumissant cautionnement qu'il ne laisserait 
pas le pays ; 

<<Que ce cautionnement special n'est pas 
forfait, et que partant le demandeur n'a aucun 
droit d'obtenir les conclusions de sa requdte ; 

<<Qu'en yertu du dit cautionnement et en 
vertu de la loi, le d^fendeur ne saurait dtre 
emprisonn6 pour les causes mentionn6es en la 
dite requite." 

Mackay, J. The defendant was arrested 23rd 
December, 1880. fle gave bail before the pro- 
thonotary on the 27th December, and was dis- 
charged in consequence. The condition of the 
bond was that he would not leave Canada 
without paying plaintiffs ; his bail were bound 
to pay if he should leave without settling. 

The plaintifiiB now say that thirty days have 
passed since the judgment maintaining the 
capias, and no bilan or ^tat de ses bieru has yet 
been filed by defendant. Contrainte is asked, 
and the arrest of defendant. 

The question as to the obligation of a 
defendant who has given special bail to file a 
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Man has been to fiilly treated by Chief Justice 
Meredith in the case of Poulet ▼. Launikrt^ 
6 Q. L. R. 314| that it is unnecessary to go into 
it again. It was held in that case that a 
defendant who has given special bail is 
not bound to file a statement and make the 
declaration mentioned in Art. 766 C C. P. I 
concur in that ruling, and the petition will 
therefore be rejected. 

The judgment was as follows :— 

<< Consid^rant I'esp^ce de cautionnement qu*a 
foumi le d^fendeur le 27 Dec. ISSO, etque, sous 
les circonstances, le d^fendeur n'6tait pas tenu 
de d^poser au bureau du protonotaire un 6tat de 
ses biens, et n'est pas contraignable par corps, 
renvoie et rejette la dite requdte avec d^pens,'* 
kc, 

DeBell^euilU ^ Benin for plaintiff's. 

PeUetier ^ Ethier for defendant. 



SUPERIOR COURT. 

MoNTRiAL, July 7, 1881. 

B^ort Mackat, J. 

Brown et al. v. Guy et al., and Prodlx, 
plff. Tpar reprite. 

Woman viparit de biens — Authority to contract 
debt /or neceuariea. 

A wife aiparSe de biene does not require tks 
authorization qf her hutband /or the pur- 
ehaae o/ neeeeaariet. 

Per Curiam. This is an action on an account 
for goods sold and delivered, amounting to over 
$260. The defendant is $^ar^ de 6t^9u,and bought 
the goods. There was no charge in the plaintiffs' 
books to the husband. The goods were always 
charged to the wife, and they were necessaries. 
But it is said that even for necessaries a woman 
aiparSe de biens requires the authorization of her 
husband. I have often ruled against this pre- 
tension, and I cannot hold otherwise now. 
C. C. 1318 allows the wife $^ar^ perfect free, 
dom to dispose of and alienate her moveable 
property, and to contract debts without her 
husband's authorization. (8ie Renusson, ch. ix. 
No. 28, Comm. ; also Marcade, vol. 5, p. 581.) 
Judgment will go for the plaintiff par repriee ; 
but as to the amount, I do not see proof to 
warrant judgment for more than $210. 

The judgment reads as follows : — 

<< Considering that plaintiff and plaintiff par 



repriae d'inetance have sufficiently proved against 
the female defendant to entitle them, nomm^ 
ment the plaintiff par repriae., to a judgment 
against her for $210 for goods sold and deli- 
vered — necessaries sold and delivered — to her 
as alleged in plaintiffs' declaration ; 

" Considering that the plalntiffiet never charged 
the male defendant anything ; 

« Considering that in contracting for these 
things the female defendant acted by and for 
herself, and was so charged ; that 8he was in so 
contracting only making acts of administration 
lawful to her, though aSparSe de biena, and that 
she was under the circumstances competent for 
such acts or contracts, but this judgment to be 
exicutoire only on or against her moveables or 
moveable property ; 

"Judgment accordingly for $210 and costs." 

T. Bertrattd for plaintiff par repriae eTtnttanee. 

Barnard, Beauehamp j* Creighton for defend- 
ants. 



U. S. SUPREME COURT DECISIONS, 

Maritime laao — CoUiaion — Ship drawn by tug — 
When both liable /or negliyenee. — ^A ship and a 
tug towing it are in law one vessel, and that a 
vessel under steam, and it is their duty to keep 
out of the way of a sailing vessel. And where 
both the tug and the ship were under the general 
orders of the pilot of the ship, and were ap- 
proaching a sailing vessel, which was seen botti 
on the ship and on the tug, and the tug 
neglected to take the proper course to avoid a 
collision, and the pilot on the ship gave no di- 
rection to take such course, held, that both the 
ship and the tug were liable for the collision. 
Both vessels were responsible for the naviga- 
tion. The ship, because her pilot was in general 
charge, and the tug, because of the duty which 
rested on her to act upon her own responsi- 
bility in the situation in which she was placed. 
The tug was in fault because she did not on her * 
own motion change her course so as to keep 
both herself and the ship out of the way ; and 
the ship, because her pilot, who was in charge 
both of ship and tug, neglected to give the 
necessary directions to the tug, when he saw or 
ought to have seen that no precautions were 
taken by the tug to avoid the approaching 
danger. Decree of U. 8. Circ. Ct , S. D. New 
York, affirmed. — Ship CovUita v. Perry. — 
Opinion by Waite, C.J. —[Decided May 2, 1881.] 
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COPTRIOHT, 

An important copyright case, Diekt v. Yatet^ 
was recently decided by the English Court of 
Appeals. The plaintiff published a story called 
"Splendid Misery " in parts in a weekly serial, 
which was duly registered. The defendant sub- 
sequently published a ncel under the same title, 
in parts, which came out in a weekly news- 
paper. It was proved that in 1801 was pub- 
lished a novel under the same name by J. S. 
Snrr. There was no evidence that the author 
of the story published in the plaintiff's serial 
hail invented the title ^ Splendid Misery,'' or 
that he had not himself copied it. In a suit for 
damages, it was held by Jessel, M.R., James and 
Lush, JJ., reversing the decision of Bacon, 
V. C, (reported in 43 L.T. Rep. N S. 470), that 
the plaintiff' had no copyright in the title 
<' Splendid Misery /* that the want of evidence 
as to invention by the author, of the title of the 
plaintiff's story would itself have been sufficient 
to disentitle the plaintiff to relief; that there 
must be something original in a work in order 
to give the author any copyright in it, and 
that, inasmuch as the title of the book had been 
used before, it could not be said that the author 
of the plaintiff's story had originated its title. 

Lord Justice James stated that in hU opinion, 
*' there can be no copyright in the title or name 
of a book.'' Lord Justice Lush did not dissent 
from that, and the Master of the Rolls appeared 
to be of the same opinion. 



POUCE INCITING TO CRIME. 

The English Law Ttmet notices a recent 
Scotch case, Blaikie v. Linton^ 18 Scottish Law 
Reporter, 583, in which the judges of the Scot- 
tish Court of Justiciary had to consider the case 
of a person who had been entrapped into the 
commission of an offence. <* This case," says 
oar contemporary, " at once recalls to the mind 
the case of Thomas Titley, whose conviction 
for an offence, to the commission of which he 
had been incited by an employee of the police, 
gave rite to a good deal of observation some 



months since, and formed the subject of a num- 
ber of questions in the House of Commons. 
Having regard to that case, which was general- 
ly considered to reflect but little credit on Eng- 
lish justice, the decision of the Scotch jadges 
in reference to the same point, which was then 
raised, will be regarded with some interest. 
The charge against Blaikie, the appellant in 
the case, appears to have been preferred by the 
respondent on the appeal, who filled the oflUce' 
of Procurator Fiscal of the Edinburgh Police 
Court, at that court, and to have alleged that 
the appellant had committed an offence against 
the laws for the regulation of public-houses by 
trafficking in excisable liquors, viz., whiskey, 
and selling that article to a certain woman, 
named in the charge, without having obtained 
a certificate in that behalf. The facts proved 
were to the following effect : The appellant had 
a shop in Edinburgh, for which he had a deal- 
er's license, authori/iing him to sell not less 
than two gallons, but he had no retail license 
for these premises, though he did possess a re- 
tail license for other premises held by him also 
in Edinburgh, and at no great distance from the 
premises in respect of which the charge was 
preferred The woman named in the charge as 
having purchased whiskey from the appellant 
in a manner not authorized by the terms of his 
license for the premises in question was a fe- 
male turnkey in Edinburgh gaol, and was act- 
ing in collusion with the Edinburgh police, at 
whose suggestion she went to Blaikie's shop, 
and induced him to sell her a pint of whiskey, 
which was a less amount than was warranted 
by his dealer's license. The police magistrate 
convicted and fined Blaikie, and from this de-' 
cision he appealed, alleging that the conviction 
was bad. One ground on which he maintained 
this contention was, that the charge was not 
properly drawn, but the substantial ground was 
that the conviction was vitiated by reason of 
the appellant having been entrapped and solic- 
ited by the police into committing a breach of 
his excise certificate. And he went on to plead 
that the woman to whom he sold the whiskey 
was not a bona fide purchaser, but was specially 
employed to entrap him, and that in order to 
do so she had refused, when requested by him, 
to ^o to his other premises, for which he had a 
retail license, but had induced him to give her 
the whiskey then and there by representations 
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&8 to tbe faVor it would be to her if he would 
let her have the whiBkey without going to the 
other shop. Oa these facts two things were 
clear : the one, that the appellant had, accord- 
ing to the strict letter of the law, committed 
an ofifence for which he was liable to punish- 
ment ; the other, that but for the solicitations 
and inducements of the police no such offence 
would have been committed. On such facts 
Titlcy was convicted. The Scotch Court, how- 
ever, thought it unnecessary to pronounce any 
considered opinions, but simply quashed the 
conviction, ordered the repayment of the fine, 
and gave the appellant his costs. In the Scotch 
and English cases alike, the action of the police 
may have been occasioned by an honest excess 
of zeal and a desire to obtain the punishment 
of one who was, thef were well satisfied, an 
offender, but it would be as well that they, the 
guardians of law and order, should for the 
future refrain from inciting to offences against 
law and order, even though they may have 
suspicions as to what has occurred on former 
occasions." 



BREACH OF PROMISE. 

The action for breach of promise to marry 
applies the most prosaic of remedies to the most 
sentimental and romantic of complaints. The 
ashes are weighed on the cold altar after the 
sacred flame has gone out. Tender confi- 
dences, whispered protestations, the passionate 
phrases of love-letters, all those mysterious 
signs and symbols which love dotes upon, are 
carefully put together by twelve plain jurymen 
to establish a transaction, as though the wooing 
of a human heart were like bargaining for a 
pair of lungs. From this phase of life's tragedy, 
poets and romancers turn with a shudder. But 
to such sufferers as seek the courts, our com- 
mon law impai-ts a consolation which ought, at 
all events, to expel the last symptoms of a 
lingering passion from the breast of the suitor. 

We purpose, in these pages, to set before the 
reader the main principles pertaining to such 
promises, illustrating them more particularly by 
reference to our latest decisions. 

1. Foundation of the Right of Action. — Aeon- 
tract to marry must be clearly distinguished 
from the marriage contract, or marriage institu- 
tiun, which rests upon solemn foundations of 
its own. Promises to marry have been treated 



by the common law, from the earliest times, on 
the general footing of agreements. Policy for- 
bids that specific performance of such a con- 
tract be enforced in equity. But, for breach of 
the promise an action would always lie for 
damages at the common law, as in other cases 
of aatumptit; though in aggravated cases we 
shall find damages assessed somewhat after Ae 
manner of a tort 

In the early reports^ nevertheless, doubts 
were entertained as to the jurisdiction of com- 
mon-law courts in such suits ; and this because 
the contract to many was so nearly allied with 
marriage, while marriage, iirom the time of 
Pope Alexander III, or the latter part of the 
twelfth century, was in England a matter for 
the cognisance of spiritual or ecclesiastical 
courts only. A motion to arrest judgment, 
where the plaintiff had a verdict^ was argaed on 
this ground, in Holcroft v. Dickenson (Cart. 
233,) in 25 Charles II., but three of the four 
judges (Chief- Justice Vaughan dissenting) pro- 
nounced in favor of the plaintiff. 

This historical uncertainty concerning the 
practice of bringing the common-law action in 
common-law courts, was adverted to in a 
recent Indiana case (Short ▼. Stotts, 58 Ind. 29,) 
where counsel for the defence made the very 
ingenious argument, that, at the first settlement 
of the United States, there was no such com- 
mon-law right of action at all. Stretcher v. 
Parker (1 Bolle's Abr. 22,) decided in 1639, was, 
as counsel contended, the earliest breach of 
promise case ever maintained in England, in a 
common-law court. 

Admitting all this, however, the question in 
Coke's day was one of jurisdiction local to Eng- 
land, and the doubt did not touch the right of 
action at all. << Indeed," observes Worden, J., 
" the principle which upholds such action is as 
old as the principle which gives damages in any 
case for the breach of a contract ; and it is 
immaterial whether any case can be found in 
England, prior to 1607, in which such action 
has been maintained. (58 Ind. 29, 35.) 

2. Parties to the Actum. — In practice, it i^ 
found that the suit for breach of promise is al- 
most exclusively a woman's weapon ; not^ we 
may imagine, because those light perfidies are 
wholly on the man's part, nor necessarily because, 
when injured, he feels the humiliation less, bnt 
rather on account of sexual differences of tcm- 
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penment and disposition. If the promise to 
marry does not bind one of two adults, neither 
on principle, ought it to bind the other ; and 
hence the right to sue for breach is against the 
party who breaks the promise, of whichever sex 
this may be. Harrison v. Cage (12 Modem, 2 1 4,) 
is an English case, of William Ill's time, where 
the discarded lover actually sued his false mis« 
tress, and won a verdict ; and this strange re- 
versal of the sexes, in the face of justice, did 
not deter the Court from declaring unanimously 
that the plaintiff was entitled to judgment. 

The usual contract rules apply as to the com- 
petency of parties. A lunatic's promise to 
marry would not bind that party ; nor does a 
minor's, unless the minor ratifies the engage- 
ment on reaching majority. And here we may 
observe that the age at which a marriage binds 
a male or female is one thing, and the age of 
majority for the marriage promise, another — the 
considerations of policy applying quite dif- 
ferently. A late English statute requires 
more than a ratification — to wit, a new 
and distinct conttact— in order to bind an in- 
fant, ou his promise, after he has come of age, 
and this statute covers promises to marry. 
(Detcham v. Worrall, L.R., 5C.P. 410.). 

3. What eotuttluie$ the Promise to Marry. — 
The general principles which underlie the 
whole law of contract must determine when and 
in what manner parties become bound to this 
most solemn of mutually dissoluble contracts. 
The practical difficulties are these : Sexual fas- 
cination, not to add the very solemnity of such 
affairs, will draw a light-minded person very 
close to a promise, who does not intend one ; 
even with the serious, the disposition is to leave 
more to inference than plain expression ; and, 
moreover, mere favors and attentions on the 
one band, or, on the other, deliberate arrange- 
ments between man and woman for dalliance and 
loose companionship, by no means amount to 
promises to marry. 

If a man seriously and directly ii^ks a woman 
to marry him, and she accepts with equal 
seriousness and directness, the case is a clear 
one of promise to marry ; and the more so, if 
these terms have passed in writing. But doubts 
most arise where, as so often happens, circum- 
stances less positive are relied upon to establish 
Uie engagement. 

Some mutqal contpict tQ iQ^rry is requisite 



in order that one may sustain an action for 
breach of promise ; but no particular form of 
words can be pronounced essential. It is 
sufficient if such language were used as to show 
that, in fact, the minds of the parties met. 
(Homan v. Earle, 53 N.Y. 267.) And, while the 
mutual intention should be serious and honor- 
able, serious and honorable intentions may be 
presumed in any case from acts and declarations 
justifying that inference; for, where one so 
conducts as to induce the other to believe there 
is an engagement between them, and to act 
accordingly, and yet, after knowing that impres- 
sion is produced, keeps on in the same tenor, 
such party, it is said, cannot set up a light or 
jesting purpose afterwards, or deny that the 
engagement in &ct existed. 

But as to the evidence of a contract to marry, 
more direct proof is now commonly required 
than formeriy, since modern statutes permit 
parties themselves to take the stand and tell 
their own story. While the old rule prevailed, 
excluding such interested witnesses, the contract 
was sometimes inferred from proof rather of 
suchcircumsrancesas usually attend an engage- 
ment. "This rule," observes ChiefnJustice 
Church, « permitted an implication from what 
was proved of a contract not proved." What- 
ever the expression of earlier cases, then, a 
promise to marry cannot commonly be inferred 
alone at this day from one's devoted attention, 
frequent visits, and apparently exclusive attach- 
ment ; nor from mere presents, or letters not to 
the point ; nor from the plaintiff's sole announce- 
ments tb friends, or her wedding preparations, 
without the defendant's knowledge; nor from 
what the man's mother or father may have said 
to the woman, without his knowledge, and vice 
versa ; nor from the woman's unexplained posses- 
sion of an engagement-ring. Neither a mere 
courtship, nor even an intention to marry, can 
constitute, per se, a contract to marry. 

But the giving and accepting of an engage- 
ment-ring, if properly shown, is a most impor- 
tant circumstance. And the understanding of 
a marriage intention having been once elicited, 
from pertinent words, acts, or conduct of the 
parties to the transaction, we may find their 
courtship, their correspondence, the presents 
which passed between them, and the like, all 
material in their bearing upon the main conclu- 
sion, and still more material for fixing the 
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amount of damages to be awarded in the suit. 

Homan v. EarU is an important illustration of 
our general principle, both because of Chief- 
Justice Church's lucid exposition of the law, 
and the delicate shading of the facts. Here, a 
woman, evidently without reproach, had been 
led into a marriage engagement by a man whose 
conduct beems to have been pur j)osely ambiguous. 
As the Court observed, both parties to the suit 
were highly respectable, belonging to the same 
church, equals except in pecuniary resources, 
the plaintiff about thirty, and the defendant 
fifty. The defendant, left a widower, began his 
visits soon after the death of his first wife, to 
the plaintiff, who had been her intimate friend, 
flis visits grew longer and more f rc<iui'nt ; there 
were rides, and walks, caresses and thu usual 
endearing words. Ue gave the woman to un- 
derstand that his wife had said something in 
her favor before she died. He spoke significantly 
of intending to marry when the year was out ; 
of taking a wife of a certain description, which 
she answered ; of expecting her to know, some 
day, all his business. She cautioned him, after 
he had gone on in this way for two months, 
that she considered this meant a great deal, and 
at the Slime time she offered him his freedom. 
This warniog only made him press bis suit the 
more urdcnily, : hough he was far from making 
himself explicit. But, coming to her after a 
few days' absence, he made, as she testified, a 
formal declaration of love, which she recipro- 
cated. The two were then separated for six 
weeks ; after which the visits went on during a 
brief season, much as before. By this time, 
however, a curious proceeding on the man's 
part leaves us to infer that he had begun court- 
ing another woman, with whom he had lately 
become acquainted, and whom, in fact, he 
married about six months afterwards. Draft- 
ing a letter 4ne ilay with his own hand, to the 
effect that the plaintiff regarded his visits as 
evidence of friendship, and^*' nothing more," he 
persuaded her to copy and sign it. He wished 
this, he told her, because he did not want others 
to think they had any understanding together 
so soon after his wife's death. The defendant's 
conduct, when his new engagement came out, 
indicated that he was conscious of having 
wronged the plaintiff. The Court refused to 
disturb a verdict rendered for the woman on 
these facts^ notwithstamiiug « negative, evi- 



dence,'* such as the absence of presents, a ring, 
letters, and definite plans of marriage. 

(To be continued.) 
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COURT OF QUEEN'S BENCH. 

Montreal, April 25, 1881. 

DoRiov, CJ.. Monk, Ramsay, Cross k Baby, JJ. 

MiLLKR (deft, below), Ap])ellant, and Colr. 
MAN et vit, (pltfs. l)elow), Respondents. 

Executor y LiabUHy o/^ltight to interest on monieg 

advanced. 

The action was an action to account, and the 
appellant, by the final judgment of the Court 
below, was condemned to pay the female res- 
pondent the hum Iff $41,278, and interest. 

In appeal, the judgment was reversed (Babj, 
J., dissenting), and the action di^ missed, the 
incidental demand of the appellant being, 
moreover, maintiiined to the extent of $590.07. 
The questions of fact wore extremely numerous. 
On the questions of law the majority of the 
Court held : 

1. That executors are responsible only for 
monies actually received by them, and are not 
responsible jointly and severally for each 
other's administration. 

2. Thai wljea a person, besides being exe- 
cutor, acts as if he were tutor (though uot 
really so) of the minor to whom the estate he 
administers belongs, he cannot charge interest 
on monies expended by him in excess of his 
receipts. 

3. That an executor, under the circum- 
stances above mentioned, has, however, a right 
to claim interest on all interest-bearing debts 
paid by him on behalf of the minor, in order 
to prevent the sacrifice of the minor's real 
estate. 

A. j" W. Robertson for Appellant. 

S. liethufie^ ^.C, and J. Doutre, Q.C.y Counsel. 

Laeottey Glopentky j* jUUaiUon for respondents. 



COURT OF REVIEW. 

Montreal, April 29, 1881. 
SicoTTB, Rainvillk, Jett6, J J. 

[From S. C, Iberville. 
La Socifirfe Pkrmanbnte pb CoNSTRCCTms t>v 
District d'Ibbrvillr v. Rossiter. and Ma* 
GUIHE es qual., en reprise d'instance. 
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Budding SocietieM — DUeounl of negotiable paper. 

A loan by a Building Society on the aecurily qf a 
promiMory note {the transaction being in effect 
an ordinary discount) is not illegal. 

The aulkorization qf such loaM is not uUra vires of 
the local legislature. 

In rendering the judgment in8crib«d in 
Review, the Court below (Chagnon, J.,) made 
the following observations : — 

Per Curiam. La question soulevce dans la 
prcseiite cause est des plus importautes, tant 2i 
raison de la position qu'occupe cette socio te 
dans ce district, ayant h, sa tSte les hommes les 
plus recommandables, quo par I'etendue des 
aflhires qu'elle y transige. 

II s'agit de savoir si la domanderessc, en 
▼ertu de sa constitution telle que la 16giMlation 
la lui a donnfce, a le droit ou le pouvoir d'es- 
compter des billets et etfeta n6gociable». 

II n'y a aucun doute, quant hk la question de 
fait, que le billet poursuiri est bien le 
renouvellement d*uu billet escompte. II est 
admis par le President de la Societe que la 
demanderesse fuisait le commerce d'escompte 
surune grande echelle, et L'ecuyer, le sfecretaire, 
ditque pas moins de la moitic des fonds de 
Tassociation etait employee dans ce genre de 
commerce ; en transquestions cependant il se 
sert du mot prdte au lieu du mot es?ompte, et 
il dit que sur cette moitiu de fonds de Passocitv- 
tion plus que la moitie ctait pr^tee u des action - 
naires sur la garuutie de leurs billets, ce qui 
laisserait un peu moins du quart des fonds 
utilise pour faire Pescompte de billets etrangers. 
Nonobetaut le mot prete dont se sert le secre- 
taire dans ses transquestions seulement, Pen- 
semble de la preuve constate suffisamment 
qu'on cscomptait au bureau de la Societe plutOt 
qu'on ne pretait sur billets, et que lors de 
Pescompte du billet originaire les parties au 
billet, en y comprenant celui qui prfesentait le 
billet pour escompte, n'ctaient pus membres ou 
actionnaires de la Societe, et il est aussi prouvo 
que lea parties au billet subsequent n'out 
jamais et6 membres de la Societe. Enfin la 
preuve otablit, suivant moi, sans aucuu doutt-, 
i\\xe la demanderesse faisait le commerce d'es- 
compte d'effets negociables sur une echelle assez 
considerable, et que sp6cialement le billet pour- 
snivi est un renouvellement d'un billet aussi 
pegociable precMtsmment ttscompte. 



Le commerce ainsi fait par la demanderesse 
eut-il 6te m6me pou considerable, eut-il me me 
etc restreint k Pachat d'un seul billet, le contrat 
serait tout de memo entachc d'illegalitc et nul, 
si la demanderesse, en faisant ti^l achat, avait 
agi contrc les dispositions do sa charte et avait 
outrepasse ses pouvoirs. Or je crois que le slatut 
de Quebec 36 Vic, ch. 78, pas plus que le statu t 
federal 42 Vic, ch. 76, pas plus que le ch. 69 
des statuts refondus du Bas Canada, relatifs u la 
formation des societcs de construction dans 
cette province, ne lui confcraient ce pouvoir. 
Nul doute que le ch. 69 des statuts K. B. C. ne 
le lui coufcrait pas, la demanderesse Padmet 
elle-mdme, mais elle se repose pour faire recon- 
naitrc par les tribunaux la legal ite de son acte 
sur le statut de Quebec 36 Vic, ch. 78. Cet 
acte de la legislature ne parait avoir voulu 
ajouterau ch. 69,quant & la maticre se rapportaut 
au placement des fonds de la demanderesse, que 
le pouvoir de faire tels placements sur des garan- 
ties mobilieresou persoimelles. Le ch. 69 y pour- 
voyaitd(Ji\ jusqu'^ un certain point endisant, s. 
27,"chaque telle societe pourra faire des pr6t« aux 
membres sur garantie de placement en actions 
non pretces de la dite Societe, prendre et rece- 
Yoir d'aucune personne ou corporation toute 
garantie immo^uliere ou personnelle de quel- 
qu'espece que ce soit, couime surete collaterale 
pour tous pr6ts faits aux membres de hi Societe ; " 
mais comme on le volt, cette section n'avait de 
rapport qu'aux pr6ts faits aux membres de la 
Societe. 

Et lorsque le me me acte parlait des prets u 
d'autres personnes qu'aux membres de la Socie- 
te, il n'autorisait plus Puft're d'une garantie per- 
sonnelle, mais bien d'une garantie immobiliere 
seulement, voir s. 11, de Pacte de 1869. 

C'est probablement pour ccla que la deman- 
deresse, voulant clucider ses droits et ses pou- 
voirs par la legislation, aurait chercho ti obtenir 
et aurait de fait obtenu la passation de Pacte do 
Quebec 36 Vic, ch. 78, permettant le placement 
{Loan dans la version anglaise) de ses deniers 
eutre les mains de toute personne, actionnaire 
ou 'lutres, sur toute garantie immobiliere ou per- 
sonnelle qui pourrait otre offerte, pourvu que 
les directeurs Pacceptasseut. Or le commerce 
d'escompte de billets negociables peut-il etre 
compris dans les loans ou placements de deniers 
autoiises par cet acte? Je ne crois pas que 
telle soit la signification que nous deyions donner 



270 



THE LEGAL NEWS. 



k Cet acte. Le prSt dont il y est questioni avec 
gftrantie sur une proprictc mobilicre, ne peut 
dire considcrc comme etant k aucans ogards la 
cession, transport ou vente d'un effet ncgociable 
caracterisant le commerce d'escompte, et dans 
reK])dce on no peut douter de Tespece de con- 
trat fait entro les parties, car la demanderesse, 
dans sa declaration, invoque le transport ou 
cession du billet pour valeur re^'ue comme 
etant le contrat qu'cUe a fait avec le defendeur. 
Or ce transport ou cutte cession d'effets ncgo- 
ciables, en im mot ce commerce d'escompte 
d'effets ncgociables, ue pt:ut truuver sa justifica- 
tion duns cet acte de Quuboc qui ne fait qu'a- 
mender certaiues parties du ch. 6a, et qui u'operc 
aucun changement dans les fins de I'association. 

11 me tmrait d'ailleurs que ce commerce d'es- 
compte d'effets n6gocial)Ies fait i)artie de ce 
qu'on appullu le commerce dc Banque. Le ch. 54 
des statuts refondus du Canada, en force lors 
de lamise en vigucur du Code Civil, definissait 
ce qu'on dcvait entendre par le commerce de 
Banque, voir s. 1. " Pour les fins de cet acte le 
commerce de Banque siguifie la confection et 
remission des billets de Banque, le trafic des 
lingots d'or et d'argent et dts lettres de change, 
I'escompte de billets, Uttres de change et effcts 
negociables, et toutos les autres transactions qui 
appailienntnt Icgalcnient au commerce dc 
Banque." Or les corporations crecesen vertu des 
lois en force en cett43 "province sont fiappees de 
certaines incapacites, parmi lusquelleson trouve 
celle enoncee en I'art. 3G7 tlu Code Civil, h I'eflet 
qu'elles ne peuvent faire le commerce de Ban- 
que, excepte qu'clles y soieut specialemeut au- 
torisees par I'acte qui les con^titue. II aurait 
done fallu un pouvoir special donue a la de- 
manderesse pour fairo ce genre de commerce. 

Or non seulement la Legislature de Quebec, 
d'apres I'acte de la confederation aurait etc im- 
puissante a coufcrer ce pouvoir ii la demander. 
esse, en supposant qu'on pourrait prelendre que 
ce pouvoir est inclu dans I'acte 36 Vic., ch. 78, 
muis I'acte federal 42 Vic, ch. 76, sur lequel la 
demauderesse s'appuie pour pretendre qu'elle y 
est autorisde, ne conf(&re non plus aucuns tels 
pouvoirs. Cet acte 42 Vic, cli. 7G, est un acte 
fait d'un" manidre excessivement negligee quant 
2il'4nonccdes pouvoirs qu'on pretend y rencon- 
trer ; cet acte n'a qu une seule section k part du 
pr6ambule, et cette section dit : It shall be law- 
fid Jor la ISociet^ Permanente de Construction 



du District d'Iberville, at any time within a 
year from the date hereof, to increase the capi- 
tal stock to one hundred thousand dollars, and 
in the meantime to continue to carry on butineu om 
heretqforej with its present paid-up capital oj J\ftjf 
thousand dollars. 

Cet acte, d'aprds la phraseologie de cette sec- 
tion, n'irait done qvHk autoriser la demanderesse 
k continuer ses afibires avec son capital paye 
comme elle I'avait foit par le passe, une aanee 
lui etant accordee pour augmenter son capital 
jusqu'^ $100,000, mais on trouve dans oet acte 
un pouvoir donne de fidre le commerce en quea- 
tion, paroeque dans le preambnle, Facte 36 Vic, 
ch. 78 serait mentionne comme confcrant ce 
pouvoir, d'oii, dit-on, le parlement doit dtre 
cense I'avoir rati fie. 

Voici le preambule : " Whereas^ la Socictc Per- 
manente de Construction du District d'Iber- 
ville was under the provisions of chapter 69 of 
the Consolidated Statutes for Lower Canada 
constituted a body corporate in the town of St. 
Johns, in December, 1868 ; whereas^ in the year 
1872, by an Act passed by the Legislature of 
Quebec. 36 Vic, ch. 78, further powers were 
conferred upon the said Society in relation to 
the investment of its surplus funds either in 
public btcurities or in Bank stock, or as a loan 
to any person, whether a shareholder in the 
stock of the society or not, and whereas under 
an Act of the Parliament of Canada, in the year 
1877, 40 Vic, ch. 50, the said Society canDot 
receive money on deposit or borrow upon de- 
bentures, except upon condition of having a 
paid-up capital of $100,000 ; and whereas the 
said Society has only a paid-up capital of 
$50,000, but is willing to increase it to $100,000 
if time be given for the purpose.'' 

Maintenant suit la section plus haut citee," It 
shall be lawful for the society, at any time 
within one year, to increase the capital to 
$100,000, and in the meantime to continue to 
carry on business as heretofore with its present 
paid-up capital of $50,000." L'on voit que la 
partie dispositive de la loi nonobstant la citation 
de I'acte de Quebec 36 V. ch. 78 dans le pr^ 
ambule, ne contient rien qui augmente les 
pouvoirs que la demanderesse avait ens jusqiie 
la, relativement u Tescompte d'effets negociables. 
Tout ce que cet acte veut et entend dire, c*est 
que la demanderesse pourra continuer de mar- 
cher avec son capital paye de $50,000, sans 
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perdre le beaefice de him depots^ pourvu qu''4ene 
augmente son capital, aux desirs de Facte du 
Parlement da Canada 40 Vic. ch. 50, en aucnn 
temps dans le conrs d'nn an d'alors. II n'y a rien 
dans cet acte qui conf^re h. la demanderesse le 
privilege de faire le commerce de banque. 

D'ailleurs en supposant que cet acte deyrait 
Stre consider^ com me ratifiant I'acte de Quebec 
36 Yic. ch. 78, il ne ferait dans tons les cas rien 
de plus que de confirmer les pouvoirs 6nonc68 
dans ce dernier acte. Or cet acte de Quebec 
oonune le dit d'ailleurs le preambule de Facte 
federal, ne permet k ]a demanderesse de placer 
le surplus de ses fonds que dans les fonds pub- 
lies ou .de banque ou comme preia in. aucune 
personne, Facte de Quebec ajoutant, garantia ntr 
aucune propri6t^ immobilii're ou personnelle. 

Le Legislateur avait ses vues probablement 
lorsquil defendait aux corporations le commerce 
de banque h moins qu'elles y fussent speciale- 
ment autorisees, le commerce de banque en- 
traine certaines responsabilites et obligations 
anxquelles les corporations ordinaires, si el les 
euasent 6t6 autorisees ii le fitire, n'auraient pu se 
soustraire. Et Fescompte d*efifets n^gociables 
fait pariie de ce commerce. 

Si on derait adopter la pretention de la 

demanderesse & Feffet que cet escompte n'est 

an fond qu*un placement, avance ou pr£t de ses 

deniers qu'elle fait sur la garantie du billet qui 

lui est transporte ; que voudrait alors dire 

Teacompte 7 En £ait, il n'y aurait plus ce que la 

loi appelle Fescompte d'effets n^gociables ; 

Ftsscompte ne serait qu'un prdt lait sur une 

garantie mobili^re ou personnelle. Pourquoi 

alors, s! escompte et prints sur garantie mobi- 

li^re et personnelle sont la mSme chose, ne pas 

ayoir introduit dans Facte de la Legislature de 

Quebec une clause, n'offrant pas d'ambagcs, et 

disant en propres termes que cette soci^te aurait 

le droit de fiUre Fescompte de billets negoci- 

ables? Pense-t-on qu'en supposant que la 

Legislature de Quebec eut eu ce droit,les banques 

ne se fussent pas recri6es, et que le L6gis- 

tenr aorait laiss^ passer cette clause sans 

recriminationB ? Pour 6viter le rejet d'une telle 

clause on s'est servi de mots plus inoffensifs en 

apparence, c'est k dire qu'ou a dit que la societc 

ne ferait que des ayances ou prdts sur des gar- 

anties mobili^res et personnelles, or qu'elle se 

oonlbrme k la lettre comme k Fesprit de cette 

claQfle et qu'elle fasse des prets accompagn^es 



de garanties fournies par le preteur, et que 
Faction de la societe fondee sur ce pr6t fasse des 
allegations en rapport ayec ses pouyoirs, c'est-ti- 
dire qu'elle base son action sur un prSt fait k un 
tel, garanti par tel elfet, autrement le droit de 
faire Fescompte serait iuutilement conserve 
aux banques. 

L'escompte n'est pas un pr^t mais c'est la 
vente, transport ou cession d'un effet ucgociable 
pour valeur foumie, et ce commerce est connu 
sous le nom d'e8Compte,et ce commerce est inter- 
dit aux 9otifU» par Fesprit et les termes de leurs 
chartes ou actes d'incorporation. 

Le contrat allegue et prouve etant done dans 
sa nature un contrat ill6gal et ultra vires est nul, 
il est le r^sultat d'une violation d'une loi pro- 
hibitive et il n'a pu produire qu'une nuUite. Et 
cette nullite resultant d'un excto de pouvoirs 
doit ayoir Feffet d'absoudre non seulement la 
partie qui Fa invoquee mais toutes les parties au 
billet, et sp6cLalement Fautre defendeur John 
Rossiter. 

Depuis la legislation feite par Facte 36 Tie, 
ch. 78, au profit de la demanderesse, legislation 
amendaut seulement le ch. 69 des Statu ts Ref. 
du B. C, un autre acte a et<e passe dans la legis- 
lature de Quebec modifiant et amendant encore 
le ch. 69 des Stat. Ref. B.C. relativement k toutes 
les societes de construction formees sous Fem- 
pire de ses dispositions, et Fon voit encore dans 
cet acte la disposition relative au placement des 
deniers des societes de constructions regiee 
dans la section 4 de cet acte, et cette section dit 
encore (voir s. 4, 42 et 43 Vic, ch. 32) que 
<^ such society may lend money at a rate of in- 
terest to be lawfully agreed upon to any person 
or persons, or any body corporate, without re- 
quiring any of such borrowers to become sub- 
scribers of the stock, provided that such loan 
be effected either on the security of shares of 
the society, or on hypothecary or on public 
securities," et dit la s. 31 : << All the provisions 
of ch. 69 of the consolidated statutes for Lower 
Canada, intituled an Act respecting Building 
Societies, which may be inconsistent with the 
present Act, are repealed." L'on voit par tons 
ces actes que Fespdce de placement antorise 
pour les societes de constructions par tons les 
actes susmentionnes, y compris Facte 36 Vic, 
ch. 78, est le prdt et non le commerce d'es- 
compte. 

Dans la cause de BovU v. Pari la question 
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soulevee n'etait pas la muiiie. Boule avail pa} e 
le billet de Pare h la aociete de ronHtruction 
qui en etait alorn le porteur, Boule etait 
tenu au paiement comme endosseur, c'etait 
Pare qui Tavait escompto i\ la Rociete. 
Boole ne s*eRt pan laiRse poursuivre par la 
sociute, 11 a payu et il a demande son rem- 
bourRement i\ Pare, sur le principt^ qu'il avait 
paye Ra dette. La question n'etait ((U'eutre 
I'endoBseur et le faiseur, la societe 6tait deRin- 
t^ressee. 

II n'y a pas besoin de dire que je desirerais (|ue 
cette cause fut portce en appel, le point discuto 
le merite. Les directeurn de cette sociote ont 
fait le commerce indiqu6 de bonne foi, s'y croy- 
ant autoris^K par I'acte de Quebec, et j'esp^re 
qu'ils feront consacrer leurs pouvoirs sous ce 
rapport d'une manidre precise au moins par Ic 
premier tribunal de la Province, afin que si| en 
foisant ce commerce, ils contrevienneut jli la 
loi| ils puissent vis-iVvis du public, apporter 
remade 2i la position fausse dans laquclle ils 
auraient pu entrer. La question ne manque pas 
de difficulte, et c'est justement pour cette raison 
que rautorit6 d'un tribunal plus eleve dans la 
hi6rarchie judiciaire doit ctre obtenue. Je com- 
prends que la demandcresse a debourse des 
fonds dans Pespdce, fonds qui ont pu profiter u 
quelqu'une des parties au billet. Si la deman- 
deresse a un recours contre les partiea qui ont 
ben6ficie de ces fonds, ce ne peut 6tre par v^ie 
d'une action libellee comme la presente Ta 616. 

Action deboutee avec depens. 

The judgment in Review was as follows : — 

" La cour, etc .... 

" Consideranl que d'apris les litres qui con- 
stiliient la societe permanente do construction 
dn district d'Iberville, la demanduresse est au- 
torisi'e i\ preler et placer sen fonds sur des ga- 
rantics hypolhccaires on perdounelles jugees 
suffisantes par les directcurs de la society ; 

" Consideranl que la demanderessc i)ouvait 
d'aprds les lois speciales qui la rSgissent prater 
aux defendenrs les argents qu'elle leur a avan- 
0^8 et qu'elle reclame par son action ; 

<' Consid6rant quo des pr^^ts de cclte nature 
ne constituent nullement le commerce de Ban- 
que en autant qu'il est prohibS aux parliculiers, 
mais sont den faits ordinal res ton) bant dans le 
cadre des choses conccrnant la propriete et les 
droits civils el permis h toute personnc ; 

" Consideranl que dans le commerce de Ban- 



que il n'y a que remission des billets servant 
comme monnaie qui soil prohibee aux per- 
son 'les qui ne sont pas incorpor^s comme 
Banque ; 

« Consideranl que la legislature de Quebec a 
le droit de donner pouvoir aux corporations de 
faire le commerce de Banque en autant que ce 
poQvoir n'cHt \vui en conflit avec les re«trict!onfl 
impojccH par la loi fcdeiule ; 

" Consideranl (jue donner pouvoir i\ une cor- 
poralion d'escompter des billets n'est qn'eten- 
dre les pouvoirs de cette corporation et Ta*- 
similer quant t\ ceux d'une personne prive-;, et 
que ce n'est pas legifercr sur une mati^re ayant 
trail aux banques, mais seulemenl sur les pou- 
voirs civils de telle corporation ; 

'< Consideranl que les defendeurs ont oblenu 
de la demanderesse la somme qu'elle reclame, 
el qu'ils en ont re(;u le profit ; 

" Consideranl qu'ils ne peuvent se refuser ^ 
restituer le bien d'autrui meme si la demaD<le- 
resse aurait dil exiger des garanlies hypothe- 
caires pour le remboursemenl des avancea 
fait«8 ; 

« Consideranl qne le defendeur Thomas Ma- 
guiru est mal fonde dans ses defense's, et que la 
demanderesse a juslifie sa demande; 

« Consideranl qu'il y a errour, etc." 

Judgment reversed. 

E. Z. Paradis and Duhamel ^ Co., for plain- 
tiffs. 

MacdonaLd 4* Ijouprei^ for defendant. 

S. BHhttne, Q.C., Counsel. 



Some loRisIalures. in their fervid abhorrence of the 
traffic in intoxicating liquor, have placed singular en- 
actments on their Statute book. The Connecticut 

lenslature has made a law providins that a man may 
be criminally punished on proof that he m repntrd t*» 
keep a place where intoxicating liquors are sold with- 
out license. The Supreme Court holcla this aet not 
unconstitutional, but leaves the defendant at liberty 
to show that the reputation is unfounded. 

Univkrsity Collkok, Tobokto.— The UniTenity 

was first opened in 1843, with the Rev. John McCauJ« 

LL.D., filling the ohair of Classical Literature, and 

being also President of the colle 'O. More than 1,200 
students have matriculated in the Faculty of Arts, 
and more than 800 degrees therein have been con- 
ferred. The number who matriculated in the Arts 
Faculty in 1878 exceeded 100, and at the June exami- 
nations in 1879, ISO candidates presented them '•elve^, 
from forty or more of the local colloges, or ht^ 
schools, one or more of which are ro be found in 
every county of the Province. In the year 1878 there 
were 3*29 undergraduates in the Artji Faculty, beins in 
the flnd year 12>i, second year 93, tbird year G&, and in 
the fourth year 5$, There are thirty-nine scholarships 
in the Faculty of ArU, in »um8 of $150, tlOO, and t^ 
resipectively. 
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SEIZURE OF IMMOVABLES. 

The judgment in Corbeily. C?iarb(mneauj noted 
in the last volume of the Legal News, p. .381, 
hM been reversed by the Court of Review. The 
qnestion was whether immovables could be 
seised under a writ of taitie'arrSt avarU jugement. 
The Court of Bevision holds that the words 
6ieiM ei effeUj employed in Art. 834 of the Code 
of Procedure, do not include immovables. 



MENTAL SUFFERING AS AN ELEMENT 
OF DAMAGES. 

In a recent issue of the Albany Law Journal^ 
a number of authorities are collated on a point 
of considerable interest, viz., the appreciation 
of mental sufiering as an element of damages 
inactions of negligence. << There can be no 
doubt,'* says the writer, <' that mental suffering 
fonns a proper element of damage in actions 
for intentional and wilful wrong, and in actions 
of negligence resulting in bodily injury ; but 
whether it fonns an independent ground of 
action, disconnected from these fiicts, is more 
doubtful. 

« In SoreUe v. Wettem Union Tel. Co., Texas 
Commission of Appeals, June 14, 1881, 4 Tex. 
L. J. 747, it was held that injury to feelings 
resulting from disappointment and grief at not 
being present at a relative's funeral, caused by 
neglect of a telegraph company in failing to 
deliver a message, constitutes general damages. 
In this case the message showed on its face the 
nature of the summons. The court said : 'It 
appears to us that the natural consequence of a 
failure to promptly transmit and deliver a 
message like that in this case, and under the 
circumstances shown in appellant's petition, is 
to produce the keenest sense of grief incident to 
a Bad disappointment. For it is a principle of 
our nature, implanted in the bosom of every 
reasonable being, not devoid of human sensi- 
bilities, to promptly pay the last tribute of re- 
spect to the mother who bore and fostered us ; 
and to be thwarted in the discharge of this duty, 
prompted as it is by natural desire, by the will- 



ful fault or neglect of one whose business it is to 
communicate the news, and who has received 
his compensation therefor, in the very nature of 
things, is calculated to, and will, inflict upon 
the mind the sorest sens^ of disappointment 
and sorrow.' 

(< In Shearm. & Redf. on Neg., in speaking of 
telegraphs, it is said : < Delay in the announce- 
ment of a death, an arrival, the straying or re- 
covery of a child, and the like, may often be 
productive of an injury to the feeling^s, which 
cannot be easily estimated in money, but for 
which a jury should be at liberty to award &ir 
damages.' 

<< But in Wyman v. LeaviU, Maine Supreme 
Court, 23 Alb. L. J. 253, it was held that anx- 
iety in respect to one's personal safety is not a 
proper ingredient of damages in an action of 
negligence for an injury caused to property 
alone by blasting. The court there said : < We 
have been unable to tind any decided case which 
holds that mental suffering alone, unattended 
by any injury to the person, caused by simple 
actionable negligence, can sustain an action.' 
< If the law were otherwise, it would seem that 
not only every passenger on a train that was 
personally injured, but every one that was 
frightened by a collision or by the train's leav- 
ing the track, could maintain an action against 
the company.' In the principal case two Texas 
cases are cited as authoril^, but in both of them 
there was injury to the person. Canning v. WiU 
liamstownj 1 Cush. 451 ; Lynch v. Knight^ 9 H.L. 
598 ; Johnson v. yVelU^ 6 Nev. 224 ; b.C, 3 Am. 
Rep. 245, seem opposed to the doctrine of the 
principal case. Canning v. WiUianutown^ how- 
ever, was founded on a statute providing only for 
injury to the person, and Johmon v. WelU 
seems overruled in Quigley v. Railroad^ 1 1 id. 
350. 

<< Mr. Wood says in a note, in his edition of 
Mayne on Damages, p. 74 : * We do not appre- 
hend that the rule has any such force as to 
enable a person to maintain an action when the 
only injury is mental suffering, as might be 
thought from a loose reading of loose dicta and 
statements of the courts in some of the cases. 
So far as I have been able to ascertain the force 
of the rule, the mental suffering referred to is 
that which grows out of the sense of peril, or 
the mental agony at the time of the accident, 
and that which is incident to and blended with 
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^e bodily pain incident to the injury, and the 
apprehension and anxiety thereby induced. In 
no case has it erer been held that mental 
anguish alone, unaccompanied by an injury to 
the person, afforded a ground of action.' Mr. 
Sedgwick seems to take the same ground. 
Heas. Dam. 644, note ; and app. 651, he says : 
< It is evident that the injury here becomes 
of a very metaphysical character.' Shearman 
^ Bedfield say, in their work on Negligence, § 
606 b : < The mental suffering which may be 
allowed for is only such as arises from the 
plaintlff*8 reflections upon what he personally 
has to endure, or anxiety for his escape.' 

» In Loffan v. WuUm Union Tel. Co.^ 84 111. 
468, an action by a father against a telegraph 
company, for negligence in fidling to deliver a 
telegram sent by him to his son summoning 
the son home to the death -bed of his mother, it 
was held that the plaintiff was entitled to re- 
cover at least nominal damages, including the 
the price paid the company to send the dis- 
patch. Nothing beyond this was considered. 

" Judge Thompson say8(Carrier8 of Passengers, 
671 ) : * Whether mental anguish caused neither 
by fear nor bodily injury — such for example, as 
arises from the indignity of ejection from a 
train without violence— is an element of c<Hn- 
pensatory damages, is a question upon which 
the authorities are not quite folly agreed.' 
< That injuries done can have no adequate re- 
drett in money, or that damages may be diffi- 
cult of estimation, is no reason why pecuniary 
'elief may not be granted as a compensation.' 
But this line of cases is different from those of 
negligence, because in them the act complained 
of is intentional, although without bodily injury ; 
and besides, there is a physical constraint 
which amounts to assault or trespass. 

u The case of DeMay v. RoberUf ante, 23, is dis- 
tinguishable from the principal case, perhaps, 
because although there was no intentional in- 
jury, and the injury was wholly to the feelings, 
yet there was an intentional act, namely, the 
entry into the house, which under the circum- 
stances was a trespass. 

<< In the principal case the court added the fol- 
lowing judicious warning: ^It should be re* 
marked that great caution ought to be observed 
fn the trial of cases like this, as It will be so 
easy and natural to confound the corroding 
grief occasioned by the loss of the parent or 



other relative, with the disappointment and 
regret occasioned by the fault or neglect of the 
company, for it is only the latter for which a 
recovery may be had, and the attention of juries 
might well be called to that UcV This shows 
the danger of the holding. It is difficult to 
draw the line between the grief of bereaved 
affection and the disappointment occasioned bj 
not being able to attend the funeral." 



APPOINTMENTS, 

The last issue of the Canada Cfatette con- 
tains the names of twenty-three gentlemen, 
all of Ontario, appointed by the Deputy of the 
Governor General, to be Her Majesty's counsel. 
The following is the list: Richard Martin, 
Hamilton ; Samuel Smith McDonell, Windsor ; 
Hon. Alexander Morris, Toronto; Allen R. 
Dougall, Belleville; John Charles Rykert, St. 
Catherines ; John Creasor, Owen Sound ; Samuel 
Jonathan Lane, Owen Sound ; Thomas Ward- 
law Taylor, Toronto ; George D'Arcy Boulton, 
Toronto ; Henry Burkett Beard, Woodstock ; 
Byron Mofibtt Britton, Kingston; William 
Lount, Barrie ; William H. R. Allison, Picton ; 
Robert Smith, Stratford ; Hon. William McDoa- 
gall, C.B., Ottawa; James Kirkpatrick Kerr, 
Toronto; Thomas Deacon, Pembroke; Alex- 
ander Shaw, Walkerton ; George Dean Dickaon, 
Belleville; John Mclntyre, Kingston; Adam 
Hudspeth, Lindsay; John Edward Rose, To- 
ronto ; Charles Moss, Toronto. 



BRBACH OF PROMISE, 

[Ooncladed from p. 266.] 
4. Pramues to Marry, as f^eeUd by the StahOa 
qf Frauds. — ^Treating promises to many like all 
other contracts, we find old authorities assum- 
ing that, where the contract is not to be 
performed within a year, it is void under the 
Statute of Frauds unless expressed in writing. 
Thus, if A., in Januazy, 1880, promises to marry 
B. in Februaiy, 1881, B. cannot feel sure that 
the engagement binds, unless the promise is 
put in black and white. 

But the latest cases incline to construe the 
statute so as not to affect promises to marrj, 
but promises in consideration of marriage, sach 
as marriage settlements. Where A. promises to 
many B. within thirteen months, two yeara, 
etc., such a promise does not come under the 
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aiiiiite at all, for it is capable of being performed 
within a year, and that is enongh. An agree- 
ment to many maj commonly be regarded as 
a oontinning contract by mutual consent, and 
hence, unaffected by the statute. 

5. Ai whtU Time a Promm to Marry may 
he regarded aa broken— If a person engaged to 
mtny B., marries C. instead, such party puts it 
out of his or her power to fulfill the former en- 
gagement, and B. may sue at once for breach of 
promise. I^ again, the wedding with B. was 
fixed for a certain day, and A. inexcusably fails 
to appear, B., who was ready, may treat the 
contract as broken. And modem precedents, 
moreoyer, both in England and the United 
States, &yor the rule, that a breach of contract 
arises upon a poeitiye refusal to perform, al- 
though the time specified for performance has 
not yet aniyed. Hence, where parties had en- 
gaged to marry " in the fiUl," fixing no day, and 
the man, in October, announced his determina- 
tion not to perform the contract, it was held 
that the woman might bring her action imme- 
diately. 

But, on principle, some tender should pre- 
cede all auch common^law suits ; and the plain- 
tiff (due aUowance being made for the natural 
modesty of the sex) ought to allege and proye 
an offer and refusal. Readiness, howeyer, is 
held to be enough on a woman's part, since it 
is for the man ducere uxorem, 

6. MueiseioHqfa Contract to Marry^^ A. mutual 
release from a marriage engagement is the true 
way for parties to get rid of it. They who enter 
into such a promise mutually, haye mutually 
the power to rescind. But such a release must 
haye been foirly and honorably procured, in 
Older to ayail the party who sets it up. The 
man or woman who breaks off an engagement 
diachazges the other party ; but the latter has 
the option of treating this as a breach, and 
making it the foundation of a suit for damages. 
The reasons upon which the defendant seeks to 
justify breaking it off, may, howeyer, be shown, 
in mitigation of damages. Belease of the 
promise^ like the promise itself may usually be 
by word of mouth. 

7. When Promieee to Marry are ayairnt Pub' 
Ue PoUey. — If there is any one thing that a 
woman clearly understands, it is that a man who 
is already married is not at liberty to take her 
to wife. The thought of m^icing a mar- 



ruige under such circumstances is a moral sin, 
while the passionate compact to do so, when 
opportunity shall occur, not only places the 
promising parties in a most perilous relation 
towards one another, but doubly exposes the 
conjugal party,who8e rights obstruct their inclin- 
ation, to wanton and wicked sacrifice. And 
yet^ so blind is jealousy, or the guilty passion, 
that we find woman, in two States, fighting her 
way to the tribunal of last resort, quite recently, 
for the purpose of compelling a fickle man to 
pay damages, who had agreed, when married, to 
marry the plaintiff as soon as death or diyorce 
should rid him of his wife. It is well that in 
both these States (New Jersey and Illinois) the 
agreement was pronounced contrary to public 
policy, and yoid. {Noiee y. Brown, 39 NJr.L. 
228 ; Paddock y. Sobinaony 63 111. 99.) 

But guilty complicity is what excludes 
the plaintiff, and, hence, one may doubtless sue 
for breach of promise, if ignorant^ at the time 
of the engagement, that the defendant was al- 
ready married. In Tennessee, this reseryation 
has been indulged to a gmye latitude. A mar- 
ried man courted a young woman, who supposed 
him single, offering himself by letter. She ac- 
cepted in form ; whereupon he confided to her 
at once, in his next epistle, that he had a wife 
then Hying, ih>m whom he expected to procure 
a diyorce, on getting certain papers passed. 
Instead of repudiating the contract, inquiring 
into the afGur for herself or keeping in reserye, 
as a woman should, she encouraged his loye, 
pressing him fenrently to hurry up those papers. 
He could not procure the diyorce, because he 
had no grounds for one, Wnd then she sued him 
for his breach of promise. The plaintiff was 
an intelligent and well-educated person. And 
yet it was held that) not being in pari delicto, 
she could maintain her action upon the offer 
she had accepted while supposing him single, 
and that her subsequent knowledge of his mar- 
riage could only be set up in diminution of 
damages. 

Ko action can be maintained for breach of a 
promise of marriage, made in consideration of 
illicit sexual intercourse between the parties. 

On the whole, we may question whether this 
right to sue for breach of promise of marriage 
is not productiye of more eyil than good. It 
is admitted that only one sex makes practical 
use of ^ch a remedy, though its logical appli- 
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cation should be mutual ; and of that 8eX| 
moreover, but few of the finer-grained. It is 
admitted, too, that the marriage state ought not 
to be lightly entered into ; that it involves the 
profoundest interests of human life^transmitting 
its complex influences direct to posterity, and 
invading the happiness of parents and near 
kindred ; that the step, once taken, is well nigh 
irrevocable. From such a standpoint, we view 
the marriage engagement as a period of proba- 
tion, so to speak, for both parties — their oppor- 
tunity for finding one another out ; and if that 
probation results in developing incompatibility 
of tastes and temperament, coldness, suspicion, 
an incurable repugnance of one to the other, 
though all this may impute no vice to either, 
nor afford matter for judicial demonstration, 
duty requires that the match be broken off. 
What, then, shall be the consequence to the 
party who takes the initiative ? Analyze our 
reported breach of promise cases, and you will 
see that the fair plaintiff is frail on the point 
most essential to womanly Hclf-respect, in the 
majority of instances : that she has unwisely 
granted to her lover the indulgences of a hus- 
band, or that she was a soiled dove when he 
offered himself, or, more brazen still, that she 
had been loose with other men, while plighted 
in affection. That the man's virtue, in such 
cases, will usually bear comparison, we need 
not contend, since, in practice, it is not he that 
invites litigation. In the interests of morality, 
then, and for the sake of compensating the in- 
nocent few, who complete this record, and 
whose vows, moreover, were made in a befitting 
spirit, should so much festering corruption be 
yearly exposed to a jesting community, under 
the misnomer of a blighted affection 7 Are the 
fallen victims to passion to represent the vic- 
tims of exalted love ? Courts have found it 
necessary of late to insist, emphatically, that a 
man is not bound by a contract to marry a lewd 
woman, which he entered into in ignorance of 
her character. This stricture, however, by no 
means debars all the lewd women from suing 
for breach of promise, nor even all the impeni- 
tent. And, however honorably one may have 
acquitted himself of an imprudent engagement, 
before its consummation, the right which is 
conceded him by law, of showing a justification 
by way of mitigating damages, does not cover 
the case ; for, letting alone the difficulty of 



proof, most men would rather pay huAh-money 
than have the whole story of a iore-folly 
trumpeted in the newspapers. 

Seduction furnishes another and, properly 
speaking, quite a distinct case from the loss of 
a marriage opportunity. For this offence, so 
revolting to every instinct of manly honor, a 
moral and physical wrong renders it proper that 
the victim should have some right of action. 
But, instead of taking seduction as the time- 
honored appendage to breach of promise, and 
other collateral suits, it seems fitter, as some of 
our States now provide by law, to make seduc- 
tion a distinct and independent ground for ac- 
tion. Where, too, a man, whether under prom- 
ise to marry or not, gets a woman with child, 
she should have some sort of legal recourse, for 
the child's sake, if not her own. In this latter 
case, and, indeed, in the former, a criminal 
magistrate will feel that the law does its best, 
when, by a judicious exercise ot influence, he 
can prevail upon the guilty pair to unite in 
marriage; for thus the lesser scandal is per- 
mitted, in order to avoid the greater.«-Jamtft 
SchouUr in Southern Law Review. 
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COURT OF REVIEW. 

Montreal, Nov. 30, 1880. 

Rainville, Papineau, Lapbamboise, JJ. 

DuPUY V. McClanaghan. 

[From S. C, Montreal- 
Rent paid in advance — Righte of hypothecary 

creditor. 

A tenant^ who in good faith hat paid rent in advance 
to the proprietor J hia leteor^ cannot be compelled 
to pay the rent a second time in the event of the 
insolvency qfthe lessor before the expiratuin of 
the term so paid for in advance^ and the proceeds 
of the property being insufficient to pay the hy- 
pothecary creditor in full. 

The judgment inscribed in Review was ren- 
dered by the Superior Couil, Montreal, Jett6, J., 
June 30, 1880. (See 3 Legal News, p. 340). 

The judgment in Review was as follows : — 

" La cour. ... 

<< Consid6rant que le loyer reclame par le de- 
mandeur pour le b6n6fice des dits cr^anciers 
appartenait aux creanciers chirographaires et k 
la masse de la faillite ; 
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^ Consid^iant que le &illi ayait le droit de se 
fiure payer le dit loyer d'avance, aa moins jus- 
qn'k la date de la vente de Pimmeuble par le 
syndic, et que tel paiement liait les cr^nciers 
du dit failli, h moins qu'll n'y e^t fraude ; 

(< Considerant qne les crSanciers hypothS- 
caires n'ont aucnn priyil6ge sur les loyers per- 
9a8 par le syndic jusqu'& la vente ; 

^ Consid6rant quMl y a erreur dans le dit 
jagement do 30 de jiiin 1880, infirme et aonule 
le dit jugement , et proc^dant k rendre celui 
qa'aaiait dH rendre la dite cour en cette ins- 
tance, maintient I'exception du d^fendeur, et 
d^boute le demandeur ^s qualit6 de son action, 
ayec d^pena,'* etc. 

Judgment reversed. 

Abbott, TaU, Wathenpoon ^ AbboU, for plaintiff. 

Doherty ^ Doherty^ for defendant. 



COURT OF REVIEW. 

MoNTRBAL, April 29, 1881. 

TORBAMCE, PaPINSAU, JbTTB, JJ. 

fFrom S.C.) MontreaL 
CoRBBHi et al. y. Chabbonnsau et vir, and Mar- 
TiNBAU et al., T.8. 

Satsie-arrit b^ore judgment — Immoveable — 

a C. P, 834. 

Tkt immoveabUt of the debtor cannot be legally 
aeiaed under a writ qf eaisie-arrit bfofejudg- 

The judgments inscribed in Review were 
two: one rendered by the Superior Court, Rain- 
yille, J., Noy. 19, 1880 (see 3 Legal News, p. 
381), and the second rendered by the same 
Court, Johnson, J., Jan. 31, 1881 (see 4 Legal 
News, p. 60). 

The judgment in Reyiew was a^ follows : — 

" La cour, etc .... 

•< Cousid^rant qu'en pratique la saisie ayant 
jugement des immeubles r6els n'a jamais et6 en 
Qsage dans la jurisprudence frauQaise telle 
qn'introduite et suiyi dans cette proyince ; 

" Constd^rant de plus que la loi statutaire et 
le code de procMure ciyile n'ont pas autoris6 la 
saigie ayant jugement des immeubles r^els dans 
cette proyince ; 

" Consid4rant par consequent qu'il y a erreur 
dans les sus-dits jugements du 19 de Novembre 
1880, et du 31 de janyier 1881, en autant qu'ils 
out rejete la requite de la d^fenderesse deman- 
dant la nullity de la saisie fi&ite de Pimmeuble 



en cette instance ; casse et annule les dits deux 
jugements, et proc^dant k rendre le jugement 
que la dite cour sup6rieure aurait dil rendre sur 
ce point, maintient la dite requite de la d6fen- 
deresse en autant qu'elle demande la nullity de 
la saisie du dit immeuble, et declare en conse- 
quence la saisie avant jugement du dit immeu- 
ble pratiqu6e en cette cause nulle et de nul effet, 
et en donn6 mainley^e k la d6fenderesse, ayec 
les ddpens de la dite requite deyant la cour 
8np6rieure et les d^pens de la pr^sente rSyision 
contre les demandeurs contestants," etc. 

Judgment reversed . 

ValbeCf for the plaintiffs. 

Loranger^ Loranger j* Beaudin, for the defen- 
dants. 



COURT OF REVIEW. 

Montreal, April 29, 1881. 

SicoTTB, J., Rainvillb, J., Bdghanan, J. 

Oagnon y. Lalondb. 

Interlocutory Judgment — Review. 

A Judgment on a petition to be appointed Judicial 
guardian it not nuceptible qf revieion. 

The judgment in Review was as follows :— 

« La Cour. . . . 

" Consid6rant qne le jugement dont on de- 
mande la revision est un jugement interlocu- 
toire rendu sur une requdte faite pour obtenir 
que le d^fendeur soit nomm6 gardien Judidaire 
des biens saisis suivant Tart. 204 du C.C. et 987 
du Code de procedure, et que d'aprds Particle 
494, tel qu'amende par les diffgrents actes de 
la legislature de Qu6bec, il n'y a pas revision de 
tel jugement : cette cour renvoie Pinscription 
en cette cause, chaque partie payant ses fhiis 
en autant qu'il s'agit d'une action en separation 
de corps et de biens. 

Loranger ^ Co. for plaintiff. 
A' Mathieu for defendant. 



COURT OF QUEEN'S BENCH. 

MoNTRBAL, Feb. 26, 1881. 

DoRiON, C. J., Monk, Ramsay, Cross and Baby, JJ. 

Tub Municipality of CLBVBLAin) et al. (plffa. 

below). Appellants, and Thb Municipality 

of Mblbournb and Brompton Gorb, (inter- 

venants below). Respondents. 

ToU bridge^32 Vict. c. 16, {Quebec). 
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An Act qf the Local Legulaiure authorizing the 
LietUenant^Oovemor to forfeit the right of 
exacting toUe on a toll bridge^ (Jor drfauU to 
make repaire)^ and to transfer the property to 
others, is not ultra vires. 

The action was brought in the Coort below 
by the appellants, three corporationSi viz., the 
municipality of the township of CleTeland, the 
municipality of the village of Richmond, and 
the municipality of the village of Melbourne^ 
against one Holmes, their tenant, and his sureties, 
for $144.16, being one month's rent of the tolls 
and toll house of the toll bridge across the St. 
Francis River, between the villages ol Rich- 
jnond and Melbourne. 

The respondents, the Township of Melbourne 
and Brompton Oore, intervened, claiming to be 
owners of one undivided half interest in the 
bridge, and they put in issue the appellants' 
title and possession of the bridge in question. 
The bridge had been granted to the municipali- 
ties of Melbourne and Cleveland, but subse- 
quently requiring repairs, the grant was revoked 
by the provincial executive, and a grant made 
to the appellants, who undertook to make the 
necessary repairs. The Court below, (Circuit 
Court, St. Francis, Doherty, J.) maintained the 
intervention, on the ground that the order in 
Council was ultra vires, 

Rambat, J. The first question that is raised 
on this appeal, is as to the nature of the title 
conveyed by the order in Council, of the 21st 
November, 1867, to the then municipal Councils 
of the townships of Cleveland and Melbourne, 
as then constituted, auteurs of the parties now 
appellants and respondents. 

On reference to the sections of the statute, 
under the authority of which this order in 
Council was passed, (12 Vic, cap. 6, sects. 12 
and 13), it appears evident that the government 
of the then Province of Canada had full 
power to alienate completely, and without any 
restriction whatever, in favour of any district 
or municipal Council, or other local authority 
or company, any public roads, harbors, bridges 
or public buildings. The words of the statute 
are " to grant (and by so granting to transfer 
and convey)." The crown could of course 
limit the estate so conveyed, but whatever right 
was so conveyed became the property of the 
grantee, and this grant could not be revoked 
without the consent of the grantee << attested by 



signature or seal, or both, as would be sufficient 
to make any deed or agreement, the deed ox 
agreement of such grantee." (Sec. 13.) 

In the order of Council, granting this bridge 
to the councils of the townships of Cleveland 
and Melbourne, it does not appear that there 
was any right reserved by the Provincial govern- 
ment to revoke this particular g^'ant, and indeed 
no such pretension is put forth. It was, how- 
ever, contended at the argument that the crown 
had a right to take any property for public uses -, 
that it had, therefore, the right to resume the 
possession of this bridge without process of law, 
and that the local government, inheriting this 
right, might enter upon any property and take 
possession of it^ of its own authority. The Court 
disposed of this proposition at the argument, 
and it is unnecessary to refer to it again. 

The question in dispute between the parties 
really turns on tl^e action of the local govern- 
ment of Quebec, under the terms of the 32 Vic, 
c. 15, Sec. 190. 

By that act it is provided that the commis- 
sioner of public works, may make or cause to 
be made a report of the state of any toll bridge, 
and he may on any such report^ order the bridge 
to be repaired within a certain time, and if it be 
not BO repaired, then the proprietor of the bridge 
shall forfeit the right of exacting tolls, for 
passage on the bridge and all other privileges 
conferred upon him by the act respecting such 
bridge. Then sub-section 6 continues that " firom 
the day of the publication of such proclamation, 
the bridge mentioned therein shall become the 
property of the Province, and the Lieutenant- 
Governor in Council may transfer the property 
therein and the control thereof, either to the 
municipality in which the same is situate, or to 
any other neighboring municipality, together 
with all the rights and privileges which the 
former proprietor thereof enjoyed, and upon 
such transferee becoming bound to perform upon 
such bridge the work ordered by the commis- 
sioner, and to keep the same for the future in 
good repair.*' 

It is contended by respondents that this Act 
only applies to toll -bridges forming part of the 
public works of the Province, that a local Act 
cannot deprive a person of his property without 
process of law, and that this Act cannot affeot 
the bridge in question, as it &lls under the con- 
trol of the Dominion Parliament. The legis]»- 
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tion in question is perhaps of very questionable 
policy, but it is not the province of the courts 
to guide the policy of the legislature. They 
may consider the reason of a law to interpret 
its doubful provisions, or to give effect to the 
manifect intentions of the legislator, but they 
have no right to suspend the operation of an 
act clearly expressed. 

In this case I cannot think there is any 
amlngnity in the language of the statute. It 
applies to « any toll-bridge," and it specially 
refers to toll-bridges the property of which is 
not vested in the government of the province. 
In sub-section 3, we find that by proclamation 
the bridge may be declared to be closed, "and 
the proprietor thereof to have forfeited the 
privilege of exacting tolls for passage over the 
same, together with all other privileges conferred 
upon him by the act respecting such bridge." 
And again in sub-section 5,«we have it enacted 
that « From the day of the publication of such 
proclamation, the bridge mentioned therein 
shall become the property of the Province," etc. 
It was not then a public work in the sense of a 
Provincial work, before that. It was treated of 
as a public work because it was a work the 
owner of which had special privileges, because 
of its being a work for the public use. 

I don't think any legislature has the right to 
deprive a person of his property, bat by the 
theory of the constitution it has the power. In 
a word, it is assumed that the legislature is the 
judge of the morality of its own legislation. 

It seems to me that this bridge and the rights 
conveyed by the order in council are " property 
in the Province,'* in fiict it is the starting point 
of the respondents' argument, that the statute 
is an interference with vested rights of 
property. Again it is property held by a muni- 
cipal institution in the Province. Further it is 
a matter of a merely local nature. And lastly, 
I dont see anything in the enumeration of the 
legislative powers of Parliament to except the 
toll-bridges belonging to municipalities from 
the control of the lo*)al legislatures. 

A technical point was raised by appellants 
that the grant was to the councils of the muni- 
cipalities of Cleveland and Melbourne, and that 
the intervening parties have no interest in the 
contest, that even if they represent the munici- 
pality of the township of Melbourne they don't 
represent the council. There is nothing in that 



The grant to the council was in compliance with 
the terms of the 12 Vic, and it was a grant to 
the council which only existed as the agent or 
representative of the municipality. 
The judgment is reversed. 

The judgment in appeal iR as follows : 

« The court, etc. 

ti Considering that under the provisions of the 
statute of the Province of Quebec, of the 32nd 
year of the Queen's reign, ch. 15, it is in effect 
provided that the commissioner of public 
works may make or cause to be made a report 
of the state of any toll-bridge, and that he may, 
on any such report, order the bridge to be 
repaired within a certain time, and If it be not 
so repaired, then the proprietor of the bridge 
shall forfeit the right of exacting tolls for 
passage on the bridge, and all other privileges 
conferred upon him by the act respecting such 
bridge. And whereas it is further provided by 
the said act that, < from the day of the pnblica- 
<tion of such proclamation, the bridge men- 

< tioned therein shall become the property of the 

< Province, and the Lieutenant-Governor in 
* council may transfer the property therein, and 

< the control thereof, either to the municipality 

< in which the same is situate, or to any other 
'neighboring municipality, together with all 
(the rights and privileges which the former 

< proprietor thereof enjoyed, upon such transferee 

< becoming bound to perform upon such bridge 

< the work ordered by the commissioners, and 

< to keep the same for the future in good repair.' 
<* Considering that the action in this cause 

refers to a toll-bridge, within the Province of 
Quebec ; 

<( Considering that the Lieutenant-Governor 
of the Province of Quebec in Council has, by 
the authority conferred on him by the said 
statute transferred the property of the said 
bridge and the control thereof to the appellants ; 

<< Considering that the said act only affects 
property and civil rights in the Province ot 
Quebec ; 

" Considering that there is error in the judg- 
ment rendered by the Cirouit Court sitting at 
Sherbrookein the district of St. Francis, on 
the 1 3th of December, 1879, doth set aside 
the said judgment, and proceeding to render 
the judgment which the said Cirouit Court 
1 should have rendered, doth dismiss the in- 
I tervention of the said respondents with costs 
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on the intervention in Court below, and costs 

of this appeal.** 

Judgment reversed. 

Ivea, Browtt 4f Merry for appellants. 
Ballf White ^ Panneton for respondents. 



RECENT DECISIONS AT QUEBEC. 

Justieet of the Peace — Juriedietion. — Le plai- 
gnant poursuit les d^fendeurs pour avoir ill^ 
galement et malicieusement coup6 du bois sur 
sa propriety, et en contravention aux disposi- 
tions de la sect. 26 du statut 32-33 Vic, ch. 22. 
Les d^fendeurs plaident non-coupables, ajoutaot 
que oomme membres de la tribu des Hurons 
dont forme aussi partie le plaignant, lis ont 
droit de couper du bois sur la propri^t6 de oe 
dernier. lis ne produisent aucun titre qui 
mentiopne ce droit on qui y rSf^re en aucnn*^ 
mani^re. 

JttgS, — Que ce tribunal (Sessions de la Pais), 
a droit d'entrer dans la preuve de propriety 
pour s'enquSrir ai la d6fen6e est faite bon&fide, — 
Pieard v. Gratlouis et al., (Chauveau, J. R. P.) 
7 Q.L.R. 131. 

Saisie'drrit^-JurUdiction-^CofUestatum of de^ 
elaration qf tiera^am. — La contestation de la 
dtelaration du tiers-saisi est une instance s^pa- 
r6e et distincte de celle sur laquelle a 6t6 
prononc6 le jugementque lasaisie-arrdt execute, 
et lorsque cctte contestation demande contre 
le tiers-saisi une condamnation au paie- 
ment d'une somme dont le montant, form6 du 
capital, des int^rdts et des frais dus au saisis- 
sant, excMe la juridiction de la Cour de Circuit, 
elle doit dtre renvoy6e k la Cour Snp6rieure. — 
Wright V. Corp. de Stoneham et Tewkesburyj et 
MeKee, T. S., (S. C, Casault, J.), 7 Q.L.R. 133. 

Offleere of Courts of Justice — Litigious debt~^ 
NulUtg.^l. La defense que fiiit I'art. 1486 C.C. 
aux officiers attaches aux tribunaux, d'acqu6rir 
des droits litigieux qui sont de la competence 
du tribunal dans le ressort duquel ils exercent 
leurs fonctions, est d'ordre public, et cr6e une 
nullit6 qui doit ^tre propos6e, mais qui n'a pas 
besoin d'etre demandde par des conclusions 
sp^ciales. — Coti v. Haughey^ (Court of Review), 
7 Q.L.R. 142. 

2. L'acbat d'une dette qui a 6t6 pay6e mais 
dont il n'y a pas de quittance est, pour Pacqu6- 
reur qui a 6t6 inform^ du paiement, celui d'une 
dette litigieuse. — lb. 

3. La preuve testimoniale du paiement, quoi- 
qu^nsnffisante pour 6tablir Textinction d'une 



dette exc6dant $50, suffit pour en determiner le 
caract^re litigieux. — lb. 

Registration — <S!Bt2tfr«.— • The seizure of real 
estate does not prevent the effectual registration 
of a deed executed before the seizure. — Drouin 
V. Halls j" Langlois^ opposant, (Superior Conrt, 
Meredith, C. J.), 7 Q.L.R. 146. 

Legacy^ Revocation qf—~Reddition d€ compte — 
Curator. — The testator by his will in 1833, 
bequeathed to some of his childrei^ certain 
seigniories. Out of the proceeds he paid his 
debts, and invested the balance. 

Ileldf 1. That under the old law the sale by 
the testator of the seigniories which were the 
subject of the legacy in question in this cause, 
had not, considering the circumstances under 
which it was made, the effect of defeating that 
legacy. 

2. That the curator to a vacant estate sued 
en reddition de compte could not, under the 
circumstances, pray for the dismissal of the 
plaintiff's action on the ground that another 
similar case, still pending, had been previously 
instituted against him by another of the inter, 
ested parties. — Fra»er v. Pouliot et al.j (SupericH* 
Court, Meredith, C. J.,) 7 Q,L.R. 149. 



RECENT UNITED STATES DECISIONS. 

Fire policy. — Notice of loss. — Waiver. — I. 
Notice to the local agent of a fire company 
by whom the insurance was effected, in a few 
days after such los8, and by him communicated 
immediately to the company, satisfies the re. 
quircment of the policy that persons sustaining 
loss should « forthwith " give notice thereof to 
the company. (2) Where, shortly after the fire, 
the adjuster of the company visits the scene of 
the casualty, inspects the premises and makes 
a (declined) offer of compromise, and afterward 
the company furnishes to the assured blank 
proofis of loss, which are filled up in the pres- 
ence of its officers, it is not error to leave it to 
the jury to infer, in the exercise of their beet 
judgment, a waiver of strict proof of loss. Col- 
lins V. Ins. Co., and Willis v. Ins. Co., 79 N.C. 
279, 285, cited and approved. (North Carolina 
Sup. Ct., Jan. 1881.) Argall v. Old North Star 
Ins. Co.f 84 N. C, 355. 

False pretence. — What necessary to constitute. — 
To sustain an indictment under the statute 
for obtaining goods by false pretence, there muat 
be a false representation of a subsisting feet, 
etc. State v. Phifer, 65 N. C, 321. The state- 
ment of an opinion, even if fiilse, will not sus- 
tain such an indictment. To say that the eyes 
of a horse are sound is merely the expression of 
an opinion^ but to say <* that there never has 
been anything the matter with the eyes of the 
horse," is the statement of a/act, which if fulae 
is within the statute and indictable. North 
Carolina Sup. Ct., January, 1881. StaU of North 
Carolina v. Hiffner. (84 N. C. 761.) 
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TEE LEGAL VACATION. 

The brief annual holiday, misnamed the 
"Long Vacation," accorded to the legal pro- 
fession in Canada, has come to a close. In On- 
tariO) Trinity Term began August 22, and in the 
Province ot Quebec, the Courts resumed their 
usual work on the 1st instant. We see, by 
some of our United States contemporaries, that 
in the larger American cities there is a grow- 
ing disposition to make the most of the brief 
respite afforded by the summer vacation from 
exhausting toil, and lawyers of eminence, at 
any sacrifice, desert their offices for a plunge 
into the mountains, or other secluded spots, 
where only, at a distance from telegraph and 
telephone, they may obtain the change and the 
rest which are so essential to build up the 
energy impaired by long months of continuous 
exertion. In England the " Long Vacation" 
means something more than a few weeks' sus- 
pension ot active work, and English barristers 
probably owe a good deal to their lengthened 
opporfcanity for physical and mental recreation. 

In Canada the first of September usually 
brings the temperate weather conducive to com- 
fortable activity, but this year has been an ex- 
ception. The vacation came to a close in a tor- 
rid temperature, and, in the cities, with its usual 
accompaniment, fetid odors, and a debilitating 
atmosphere. We have the certainty, however, 
that Bommer heats must speedily pass away, 
and the Courts will resume their usual aspect. 
We trust that our readers have all enjoyed to 
the full the season of relaxation, and we take 
the opportunity of the beginning of another legal 
year, to invite in a larger measure their copper- 
Hon and support. To the judiciary we are 
already indebted for much valuable assistance ; 
and the profession is equally indebted to them, 
for, without such aid, a work of this kind could 
probably not be sustained at all. We think, how- 
ever, that our readers, especially in the country 
districts, have it in their power to add consider- 
ably to the interest of their weekly visitor, by 
contributing brief memoranda of the decisions 



in those cases on which they have bestowed the 
most labor, and in which they have taken the 
deepest interest. For all such assistance we 
shall be grateful. 



UNPROFESSIONAL PUFFING. 

The profession in the Province of Quebec are 
probably aware of indirect advertising in- 
dulged in to some extent by certain irrepressible 
members, but we think we may claim to be free 
from the indecent quackery which unfortunately 
appears to be too common in some districts of 
the sister Province of Ontario. One <* barrister" 
announces in the public journals that he " will 
continue his law, loan, and insurance practice 
with good assistants.'' Another professional 
gentleman proclaims the curious combination 
" Dry Goods, Groceries, Commissioner and Con- 
veyancer, Beal Estate Agent, Boots and Shoes." 
*< Conveyancing" seems to be a £ftvorite ground 
for poachers of all denominations, but even a 
licensed solicitor has informed the public by 
advertisement that he will do work of this dea- 
cription at half the usual prices <^ for cash". 

Our bar associations are often treated with 
ridicule, and the bulwarks against unprofessional 
conduct are regarded as contemptible. We are 
not among those who attribute to them undue 
excellence or importance ; but at least we do not 
suffer by comparison with some features of onU 
side customs. 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

Montreal. June 30, 1881. 
DoBioN, C. J., Monk, Bambay, Tessier, Cross, JJ. 

Nicholson (deft, below), Appellant, and Metras 
(plff. below), Bespondent. 

Evidenee^^AppecU where case turru upon evidence 
which is contradictory. 

The appeal was from a judgment of the 
Court of Beview, Montreal, Sept 30, 1879, 
(Bainville, Papineau, Jett6, J J.) which reversed 
a judgment of the Superior Court^ Montreal 
Feb. 28, 1879, (Mackay, J.) 

In appeal the judgment in revision was 
reversed, and the original judgment restored. 
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Ramsay, J. This is an appeal from a decision 
of the Court of Review, reversing the judgment 
of the court of first instance. The action was 
by appellant for the price of a milk waggon. 
The contract was verbal, and appellant's defence 
is that the waggon tendered is not suitable for 
the purpose for which it was ordered nor 
conformable to the order given. The evidence 
is very contradictory. Plaintiff tries to prove 
his case by his work-people, who heard from the 
shop what passed between the parties. Their 
evidence is contradicted by relatives of the 
defendant. It seems to me that if there had 
been nothing further the action should have 
been dismissed, for it was for the plaintiff to 
prove his case. But in addition to this we 
have a fact about which there is no difficulty, 
and which seems to be decisive. The waggon 
was to be made like one belonging to a person 
called McGee, and the plaintiff actually meas- 
ured McGee's waggon ; but the new waggon is 
not like McGee's. The places for the milk cans 
are wrong, the axles are too wide, and the 
wheels won't turn under. It is with great regret 
that we reverse a judgment on a matter of evl- 
dence. Usually we do not do so when either 
view of the evidence may,in our opinion,be fiEiirly 
maintained, even although we might incline 
to a view different from that taken. I desire par- 
ticularly not to be misunderstood in saying this, 
for I am perfectly aware that the rule we follow 
has been subjected to some misconception in 
different quarters. We do not say that we look 
upon the decision of the court below as we 
should on the finding of a verdict by a jury, for 
that would be a manifest error as to our law. 
On the contrary we are obliged to examine and 
appreciate the proof; but we do not readily 
reverse on mere appreciation of the evidence. It 
appears to me that however difficult it may be to 
express this rule, its application offers no prac- 
tical difficulty. In this case, however, we have 
not to consider this rule. We have only 
to decide between two judgments, and we 
think that the judgment in the first instance 
was correct, and that it should not have been 
touched. The judgment in review will, there- 
fore, be reversed with costs. 

Judgment reversed. 

Maelaren ^ Leetf for appellant. 

Coursolf Oirottardy Wurtele ^ Sexton for respon- 
dent. 



COURT OF QUEEN'S BENCH. 

Montreal, Jan. 26, 1881. 

DoRzoN, C. J., Monk, Cross, Baby, JJ. 

Black et al. (plffs. below), Appellants, and 
Stoddart (intervenant beJow), Respondent 

Procedure — If\)unction. 
Where an ir^junetion u isstied in a ease which 
does notJaU vnthin any oj the eaaes provided 
for by the Injunction Act qf 18Y8, (41 Vie. 
[Quebec] e. 14), the delay pretcribed for or-- 
dinary suite mtut be allowed between service 
and return. 

The appeal was from a judgment of the Supe- 
ior Court, Montreal, May 31, 1880, (Papineau, 
J.) quashing an injunction. 

The injunction had been asked to restrain one 
Hood, of the city of Montreal, from publishing 
m Canada certain books, containing articles pre- 
pared for the Encyclopedia Britannica, the 
latter work having been registered by the ap- 
pellants under the Copyright Act of 1878. 

After the return of the writ^ the respondent 
petitioned to be allowed to intervene as being 
interested in the publication, and the respond- 
ent, by a preliminary exception, then attacked 
the regularity of the proceedings, alleging that 
the ordinary delays should be followed, whereas 
in the present case the writ had been served 
only four days before the return day. 

The Court, affirming the decision of the court 
below, held that as the case did not £all within 
any of the cases provided for by the Act of 1878 
(41 Vic. cap. 14), the proceedings were irregular, 
and the respondent had a right to take advant- 
age of the irregularity by a preliminary plea. 

Judgment confirmed. 

Archibald ^ MeCormiekj for appellants. 

Kerr, Carter ^ McGibbor^ for respondent. 



COURT OF QUEEN'S BENCH. 

Montreal, June 30, 1881. 
BoRioN, Monk, Ramsay, Cross, Baby JJ. 

Caffrey (deft, below). Appellant, and Lioht- 
HALL (plff. below), Respondent. 

Capias — Affidavit. 
An affidavit for capias^ which sets out merely the 
irUended departure qf defendant trithout paying 
his debt to plaintiff, is insuficient. 
Appeal from a judgment of the Superior 
Court, Montreal, Jan. 31, 1879. 
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Rambat, J. The affidavit in this case sets out 
DO &ct beyond the departure of defendant, and 
his fiiilnre to pay what he owes. It has now 
been so often laid down that this is not sufficient 
that the jurisprudence must be considered set- 
tled on the point. How a departure is to be- 
come " with intent to defraud " otherwise than 
by the non payment of the debtor's liability, it 
iB not easy to understand, but the law would 
cease to be interesting if it had not its little 
mysterieB. I take it, however, that the recent 
roliiigs have completely annihilated " the aea- 
fiuring man" doctrine. 

The judgment is as follows : — 

« The Court, etc. 

"Considering that the affidavit of the respon- 
dent in this cause contains no sufficient state- 
ment of the reasons of the deponent's belief 
that the appellant was about to leave immedia- 
tely the Province of , to wit, the hereto- 
fore Province of , with intent to defraud 

his creditors in general, or the said respondent 
in particular ; 

" And considering therefore, that there was 
no sufficient ground stated in the said affidavit 
as required by law to justify the issue of a 
capiat ad respondendum in this cause ; 

" And considering that there is error,** kc. 

Judgment reversed. 

Carter^ Church j* Chapleau^ for appellant. 

D. Maemasterj for respondent. 



COURT OF REVIEW. 

Montreal, April 29, 1881. 
JoHNSoif, Rainyille, Papinsau, J J. 

GoasB et vir v. Dbuxmond es qual., and Drum- 
HOND, opposant. 

Sueeettion — Ascendant — Beneficiary heir. 

The judgment of th% Superior Court in this 
case, reported in 3 Legal News, p. 341, was 
unanimously confirmed. 

Picks 3^ MoffaU^ for opposant. 

l^hk ^Sitehie, for plaintifib contesting. 



SET-OFF Br STOCKHOLDER IN INSOL- 
VENT BANK. 

PllTRSYLVAlCIA SUPREME CoURT, MaRCH 14, 1881. 

Macdkgis Savings Bank v. Bastain. 

Astoekholder in an insolvent bank, wnVia also a 
<iepotitori cannot set off the amoimt of his deposit 



a^Dst the amoant due for unpaid aasessments on the 
stock subscription. 

Action to recover the amount of unpaid 
assessments upon a subscription for stock in 
the plaintifif bank. 

The bank was incorporated in 1867, when 
defendant subscribed for one hundred shares of 
its stock. The par value of each share was 
$20, but defendant only paid $5 per share. In 
1878 the bank made an assignment for creditors. 
The assets were not sufficient to pay the debts 
and an assessment of $15 per share was made 
on the stockholders. In this action defendant 
set up that he had deposited in the bank $4,425 
which he claimed to set ofif against his liabiliiy 
on his stock subscription. The court below 
held that he was entitled to the 8etK>fir. To 
review such decision plaintiff took a writ of 
error. 

Sterrbtt, J. The capital stock of a corpor- 
ation, whether fully paid or partly outstanding 
in the hands of subscribers thereto, is undoubt- 
edly a trust fund for the benefit of its creditors. 
Oermantown Railway Co. v. Filler, 16 P. F. 
Smith, 131 ; Woods v. Durnmer, 3 Mason, 308 ; 
Mann v. PentZj 3 Comst. 422. While such un- 
paid subscriptions pass, as assets, to the assignee 
under a voluntary assignment for the benefit of 
creditors, and the directors of the insolvent 
corporation may be required to make such calls 
on subscribers to the stock as may be necessary 
to enable him to collect the same, they still re- 
tain the impress of trust funds and must go in- 
to the hands of the assignee intact, for the pur- 
pose of distribution among those for whose 
benefit they were intended. In this respect 
they differ from ordinary choses in action be- 
longing to the assignor at the date of assign- 
ment. Against the latter, legitimate claims of 
set-off may exist, and what remains after deduct- 
ing the same is all that can properly be con- 
sidered a part of the trust fund. 

The demand against defendant in this case 
is not grounded on business transactions be- 
tween him and the bank since its organization. 
It originated in the very creation of the bank, 
of which he was one of the corporators. As a 
condition precedent to the granting of letters 
of incorporation, they were required by the 
sixth section of the charter << to raise and form 
a capital of not less than five nor more than 
fifty thousand dollars, in shares of twenty 
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dollars each" for the security of depositors. 
The defendant subscribed for one hundred 
shares of the capital stock thus required and 
paid twenty-five per cent thereof. By reso- 
lution of the board, after the assignment, the 
remaining seventy-five per cent was " called in 
for liquidation of the indebtedness of the cor- 
poration." He refused to pay in obedience to 
the call, and when suit was brought by the 
assignee in the name of the bank, to recover the 
balance due and owing by him on bis sub- 
scription, his defence was that the bank was 
indebted to him as a depositor in a much larger 
sum, and therefore he should not be compelled 
to pay. 

If such a defence were entertained, the effect 
would be to withdraw from depositors and other 
creditors of the insolvent bank a portion of the 
the very fund which was specially provided for 
the common benefit of all alike, and apply it to 
the sole benefit of the defendant, who, at best, 
has no better right thereto than other depositors. 
If every delinquent subscriber to the capital 
stock could thus pay his subscription, what 
would become of other depositors and creditors 
of the insolvent bank? It is not diflicult to 
see what a perversion it would be of the trust 
fund, and to what gross injustice it would 
necessarily lead. From the foot that the 
directors called in the whole of the outstanding 
subscriptions for the purpose of liquidating the 
indebtedness of the bank, we have a right to 
assume that it is all required for that purpose. 
If defendant's indebtedness to the bank at the 
date of the assignment had been founded on an 
ordinary business transaction, such as making 
or ndorsing a note, he might with some show 
of reason insist on setting upby way of defence 
a counter-claim as depositor. This would 
bring him within the principle of Jordan v. 
SAarlockf 3 Norris, 368. 

In Sawyer v. JToa^, Auignee^ 17 Wall. 610, it 
is held that a stockholder indebted to an insol- 
vent corporation for unpaid shares cannot set 
off against this trust fund for creditors a debt 
due him by the corporation; that the fund 
arising from such unpaid shares must be equally 
divided among all creditors. That case, it is 
true, arose under the National Bankrupt Act ; 
but so fiEiras the principle now under consi- 
deration is concerned, the right to set-ofi and 
rule of distribution, under that act, do not 



materially difier from our voluntary assignment 
law. 

The defence set up in this case derives no 
support from the principle involved in Fcadt 
Appeal, 8 Week. Notes, 556. The fund for dis- 
tribution there included proceeds of outstandings 
subscriptions to capital stock of the Kutctown 
Savings Bank, which had been collected by the 
assignee. The whole fund was insufficient to 
pay depositors, who claimed that as a preferred 
class they were entitled to the fund for distri- 
bution to the exclusion of other creditors, and 
if not entitled to the entire fund, they had at 
least an exclusive right to that portion of it 
which represented capital, collected by the 
signee ] but it was held that the depositors 
a class had no exclusive right to the whole or 
any particular portion of the fund. 

As the case was presented to the court below, 
we are of opinion that the plaintiff was entitled 
to judgment for want of a sufficient affidavit of 
defence. 

It is ordered that the record be remitted to 
the court below with instructions to enter 
judgment against the defendant for fifteen 
hundred dollars with interest from the time the 
same was due and payable according to the call, 
unless other le&:al or equitable cause be shown 
to said court why such judgment should not be 
BO entered. 



PAYMEiTT UNDER COMPULSION, 
SupRKi^ Court op Wisconsin. 

Pabcheb v. Marathon County. 

Where payment is made under oompoUion of Issal 
process, accompanied by protest that the demand is 
illegal and the party paying will take measures to re- 
cover it back, it is not a voluntary payment 

To constitute compulsion of legal process, aotoal 
seizure or threat to seise property by virtue of the 
process is not necessary ; it is sufficient if the offieer 
demands payment by virtue of the process and mani- 
fests an intention to enforce collection by seizure and 
Sale of property. 

The action was brought to recover back the 

amount of a tax assessed upon the personal 

property of the plaintiffs in the year 1877, in 

the city of Wausau, which the plaintifb allege 

they paid by compulsion and under protest. 

It was admitted on the trial by the defendant 

county th^ the tax was illegal. It appears 

that the treasurer of Wausau demanded the 
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amoont of such tax of the plaintifFs, who re- 
ftued to pay it on the ground that it was illescal 
and Toid. The city treasurer returned the tax 
as delinquent to the county treasurer of Mara- 
thon county, who afterwards issued his warrant 
to the sheriff to collect the same pursuant to the 
statute. It is alleged in the complaint that 
^ the said sheriff did present said warrant for 
the oollection of said personal property tax, for 
theyear 1877, to these plaintiffs, and demanded 
payment thereon, but that these plaintiffs re- 
fiised to pay the same for the reason that the 
same was illegal and void; that said sheriff 
threatened to levy upon the personal property 
of these plaintiffs, and advertise and sell the 
same to satisfy said personal property tax. 
Whereupon, to save said personal property from 
sale, and under compulsion and protest, they 
paid the sheriff the amount of said tax, together 
with interest and his costs, and took his receipt 
therefor, but that they notified said sheriff that 
they considered said tax illegal and Toid, and 
that they should attempt to recover the same." 
And, further, that the sheriff paid the amount 
of the taxes so paid by them into the county 
treasury for the use of the county. The sub- 
stance of the answer is that the plaintiffs, with 
fnll knowledge of all the facts which invalidated 
the tax levy, voluntarily paid the sheriff the 
amount of taxes so assessed against them. A 
trial of the action resulted in a verdict for the 
defendant. The plaintiffs appeal from the judg- 
ment against them entered pursuant to the ver- 
dict The case is further stated in the opinion. 
Lyok, J.^It is not denied that the complaint 
states a cause of action. The testimony given 
on the trial tended to prove all the material 
arennents in the complaint, and was undoubt- 
edly sufficient to support a verdict for the plain- 
tiffs bad ihe jury found for them. The only 
question litigated on the trial was whether or 
net the plaintiffs paid the illegal tax voluntarily. 
On this question, after submitting to the jury 
the question whether the payment was made by 
them with the view of preventing a levy upon 
and seisure of their goods, with an instruction 
that if made for that purpose the plaintiffs 
should recover, the learned circuit judge further 
instructed the jury as follows: <<It is not 
enough that an officer gets a warrant in his 
hand and notifies all tax payers, < The amount 
of tiiis tax must be paid or I will enforce the 



collection by levy.' That is not enough. It 
must be a present purpose, an intent, of levy- 
ing, — of taking the goods then and there ; not 
that he will do so in the course of some future 
days, but that he intends to levy, and having 
that intention and purpose, and warrant of au- 
thority to do it, and the party pays to prevent 
his goods being seized, — if he does it under 
such circumstances, it is compulsory payment. 
If it is not under such circumstances, it is what 
the law calls a voluntary payment. However 
the man may squirm about the tax it is called 
a voluntary payment, and he cannot recover it 
back. A threat to levy, to levy now at the 
time, and with the purpose to take the goods 
then and there, and if the money is paid then 
and there to prevent the act, it is what Is meant 
by compulsory payment in the law, and a per- 
son who pays that way, the tax being illegal, 
can recover it back ; not otherwise." 

In Van Buren v. Douming, 41 Wis. 122, this 
court had occasion to consider the question of 
the liability of an officer or agent to refund an 
illegal tax or duty collected by him paid over 
to his principal. The defendant in that case 
was an assistant treasury agent, and as such col- 
lected of the plaintiff a license fee imposed by 
a statute afterwards adjudged invalid, and paid 
the fee into the State treasury. The action 
was to recover back the sum so paid. Because 
the plaintiff did not pay the fee under protest, 
or deny his liability therefor, or notify the 
agent of his intention to bring suit to recover it 
back, we held the payment voluntary, and that 
the agent was not liable after he hiid paid the 
money into the treasury in good £Uth. The 
cases cited in the opinion abundantly show 
that the rule of the liability of officers or agents 
in such cases is correctly stated in Urtkine v. 
Van Andale, 16 Wall. 76. That was an action 
against a collector of internal revenue to re- 
cover the amount of an illegal tax assessed 
against and paid by Van Arsdale. This is the 
rule laid down by the court : << Taxes illegally 
assessed and paid may always be recovered back 
if the collector understands from the payer that 
the taxes are regarded as illegal, and that suit 
will be instituted to compel the refunding of 
them." Judge Gooley, in his treatise on the 
Law of Taxation, says that "all payments of 
taxes are supposed to be voluntary which are 
not made under protest or under the apparent 
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compulsion of legal process,'' and that when a 
protest is relied upon, nothing very formal is 
requisite: Page 548. He also quotes approv- 
inglj the rule laid down by the Supreme Court 
of the United States in Enkine v. Van ArsdaU, 
tupra. 

Such is the rule in an action against the 
officer or agent to whom the money was paid 
in the first instance. Certainly no stronger 
rule preyails in &yor of the principal after the 
money has been paid over by such officer or 
agent. Indeed, there are authorities to the 
effect that the rule is more favorable to the 
plaintiff In the latter case, than when the action 
is against the officer or agent. This distinction 
is mentioned in Aiwell v. Zelt^^ 26 Mich. 118. 
We need not discuss this distinction. We pre* 
fer to consider this case on the theory that to 
entitle the plaintiff to recover against the 
county he must make as strong a case as he 
would be required to make were his action 
against the sheriff. Atwell v. Zeluf, is an in- 
structive case on the general question of what 
are and what are not voluntary payments. 
The rule is there stated as follows : " Where an 
officer demands a sum of money under a war.- 
rant directing him to enforce it, the party of 
whom he demands it may fairly assume that it 
he seeks to act under the process at all he will 
make it effectual. The demand itself is equi- 
valent to a service of the writ on the person. 
Any payment is to be regarded as involuntary 
which is made under a claim involving the use 
of force, as an alternative, as the party of whom 
it is demanded cannot be compelled or expec- 
ted to await actual force, and cannot be held 
to expect that an officer will desist after once 
making demand. The exhibition of a warrant 
directing forcible proceediogs,, and the receipt 
of money thereon, will be in such case equiva- 
lent to actual compulsion." We do not say 
that we would assent to that rule as broadly as 
there stated. Perhaps a protest, at least, should 
be required, especially if the action be brought 
against the officer or agent after he has paid over 
to his principal the money illegally collected. 
The opinion in the Michigan case recognizes 
the hardship of the rule, and suggests a modi- 
fication of it by the Legislature. 

But whether the rule of the Michigan case 
is or is not correct, we think it must be held, 
on principle and authority, that the payment 



of a demand, under compulsion of legal process, 
such payment being accompanied by a protest 
that the demand is illegal, and that the payer 
intends to take measures to recover back the 
money paid, is not a voluntary payment. And, 
further, to constitute compulsion of legal pro- 
cess it is not essential that the officer has seized, 
or is immediately about to seize, the property 
of the payer by virtue of his process. It is 
sufficient if the officer demands payment by 
virtue thereof, and manifests an intention to en- 
force collection by seizure and sale of the 
payer's property at any time. On the general 
question we are considering, numerous au- 
thorities are cited in Cooley on Taxation, in 
the notes on pages 568-5 7 1 . The case of Powell 
V. SupWs qf St. Croix Co. 46 Wis. 210, is an 
illustration of what constitutes a voluntary 
payment. It follows from the views above ex- 
pressed, that when the learned circuit judge 
instructed the jury that unless when the tax 
was paid the sheriff had the present intention 
and purpose to seize the plaintiffs' goods then 
and there, the plaintiffs could not recover, and 
that an intention to seize at a future day was 
not sufficient, he laid down a limitation of the 
liability of the defendant which the law does 
not sanction. 

For this error the judgment must be reversed, 
and the cause remanded for a new trial. — Chte- 
ago Legal News. 



RESTRICTIVE COVENANTS— CONSTRUC- 
TIVE NOTICE, 

Cases on the question of constructive notice 
have now become very common, since it has 
become well established law that many ref^ 
trictive covenants which would not at common 
law be binding on the purchasers of landed 
property, under the rules in Spencer's case, do 
bind the purchasers, according to the rules of 
equity, if they have had notice, actual or con- 
structive, of the existence of such covenants. 
We have lately reported two cases bearing on 
the subject, the one, Williams v. WiUianuy 44 L. 
T. Rep. N. 8. 573, having been heard by Mr. 
Justice Kay, and the other. Potman v. Harland, 
44 L. T. Rep. N. S. 728, by the Master of the 
Rolls. The relief sought in the two actions 
was very different, but in both of them the 
case of Jone9 v. Smithy 1 Hare, 43 ; 1 Ph. 244, 
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was discussed and relied on, being followed in 
the first and distinguished in the second. 
That was a case where an intending mortgagee 
hiul inquired of the mortgagor and his wife 
whether any settlement had been made on 
their marriage, and was informed that a settle- 
ment had been made of the wife^s property only, 
and that it did not include the husband's 
estate, which was proposed as the security. It 
was held by Vice-chancellor Wigram, and on 
appeal by Lord Lyndhurst, that the mortgagee, 
having advanced his money bona fide in the be- 
lief that the settlement did not include the hus- 
band's estate, was not affected with notice of it. 
The action of Williams v. Williamt was also one 
turning upon constructive notice of a marriage 
settlement, having been instituted for the pur- 
pose of rendering a solicitor liable as construc- 
tive trustee of the purchase-money of property 
which had been sold by him, but which was in 
fact subject to the settlement. It appeared 
that the husband, who was married in India but 
had subsequently settled in England, in giving 
instructions to the defendant for the prepar- 
ation of his will, informed him that a settle- 
ment had been prepared, but stated that it bad 
arrived at the place where the marriage took 
place after its celebration, and bad therefore 
not been executed. After the testator's death, 
on the occasion of the sale, a telegram relating 
to the settlement wbs brought before the solici- 
tor, but being confident that it had come to 
nothing, he instructed his clerk to reply in the 
negative to a question by the purchaser's solici- 
tor as to whether there had been any settlement 
affecting the property. Mr. Justice Kay, whilst 
of opinion that the solicitor had been guilty of 
negligence, which made it proper that be should 
pay the costs of the suit, considered that the 
case fell within the rule in Jones v. Smith, and 
accordingly declined to make the solicitor a 
constructive trustee of the purchase-money for 
the beneficiaries under the settlement. In the 
case of Potman v. Uarland, the purchaser of a 
portion of a building estate subject to certain 
covenants, amongst which was one restraining 
the erection of any building other than a pri- 
vate dwelling-house, built a dwelling-house 
upon it and then leased it to the defendant. 
The lease contained a special provision for the 
erection in the garden of a corrugaced iron 
baUding, to be used as an art studio. On the 



lessee commencing the erection of the studio, 
the plaintiff, the original vendor of the land, 
brought his action to restrain the defendant 
from proceeding. The Master of the Bolls held, 
on motion, that he was entitled to an injunc- 
tion. The principal argument for the defend- 
ant was based on Jones v. Smithy it being con- 
tended that that case lays down a general rule 
to the effect that where the person, through 
whom the notice of a deed which may affect 
the title has been -received, has at the same time 
led the purchaser to believe that the deed does 
not really affect it, the doctrine of constructive 
notice does not apply. But the Master of the 
Rolls in his judgment pointed out the wide 
difference between the cases where, as in the 
case before him, the deed forms a necessary part 
of the chain of title, and where, as in Jones v. 
Smith, it is only one which (to use the words of 
Lord Lyndhurst), *< may or may not affect the 
the title." In the latter case there is no duty 
on the part of the vendor to disclose the terms 
of the deed unless it really does affect the title, 
and he cannot be compelled to disclose them if 
he has replied in the negative to a question 
whether the deed affects the title or not. His 
Lordship therefore held that the lessee was not 
released from liability by the representations 
made by the lessor. — London Law Times. 



RECENT ENGLISH DECISIONS. 

Club — Rules governing interference qf court with 
action of Club. — The rules of a club provided 
that in case the conduct of any member, either 
in or out of the club-house, should, in the opinion 
of the committee, or of any twenty members of 
the club who should certify the same in writing 
be injurious to the character and interests of 
the club, the committee should be empowered 
(if they deemed it expedient) to recommend 
such member to resign, and if the member so 
recommended should not comply within a 
month from the date of such communication 
being addressed to him, the committee should 
then call a general meeting, and if a majority of 
two-thirds of that meeting agreed by ballot to 
the expulsion of such member, his name 
should bo erased from, the list, and he should 
forfeit all right or claim upon the property of 
the club. D., a member of the club, sent a 



288 



THE LEGAL NEWS. 



pamphlet which reflected on the conduct of 8., 
also a member of the dab, to 8. at his official 
address, sach pamphlet being inclosed in a cover 
on which was printed ^'Dishonorable conduct of 
8/' This being brought to the attention of the 
committee, they called upon D. to resign, being 
of opinion that his conduct was injurious to the 
character and interests of the club. D. not 
haying resigned, a general meeting was duly 
called, at which the requisite majority voted in 
fiavor of his expulsion. On an action by D. to 
restrain the committee from excluding him from 
the club, heldf that the court had no right to in- 
terfere with the decisions of clubs with regard 
to their members except in the following cases: 
first, if the decision arrived at was contrary to 
natural justice, such as the member complained 
of not having an opportunity of explaining his 
conduct ; secondly, if the rules of the club had 
not been observed ; thirdly, if the action of the 
club was malicious and not bona fide. The 
plaintiff having had an opportunity of ex- 
planation, the rules having been duly observed, 
and the action of the club having been exercised 
bona fide and without malice, the judgment of 
Jessel, M. B., dismissing the action (41 L. T. 
Rep. [N. S. ] 490) was affirmed. SembU^ that 
even if the decision of the club had been er- 
roneous, l;>ut given bona fide and in accordance 
with the rules, the court would not have inter- 
fered. Cases cited, Labouchere v. Earl of 
Whamcliffe, 13 Oh. Div. 346 ; Induwick v. Snell, 
a Mac. k a. 216, 221. Ct. of App. , Feb. 1, 1881. 
Dawkine v. Antrobue, Opinions by James, Brett 
and Cotton, L. JJ.,44 L. T. Bep. (N. 8.) 557. 

Will — Mutilation — Presumption of revoecUion*'^ 
Will found after death with signature and 
attestation clause cut off and folded inside the 
will. No other evidence of intention. Jleldf 
that this was a sufficient evidence of an animus 
revoeandi. Bell v. Fothergill, L. B., 2 P. A D- 
148, followed with reluctance. Probate, etc. 
Div., March 23, 1881. Magnesi v. JSazelton. 
Opinion by Sir Jas. Hannen, 44 L. T. Bep. (N. 
8.) 586. 

Conditional Sale — Sale qf horse on trial 
— Death qf horse before trial. — The plaintiff 
sold a horse to the defendant upon a 
condition that the horse should be tried 
by the defendant for eight days, and returned 
by him at the end of that time if he did not 



think it suitable for his purposes. The horae 
died within such eight days without fitalt of 
either party, ffeld (by Denman, J.), that there 
was no absolute sale at the time of the hoiae'B 
death, and therefore that the plaintiff could not 
recover the price. — Elphick v. Barnes^ 49 L. J. 
Bep. Q. B. 698. 

Insuranee-^Fite Policy — Loss occasioned by 
the felonious act qf the wife of the assured — Righu 
qf the insurer.^ An insurance company 
granted a fire policy to 8., and during 
the currency of the policy 8 's wife 
feloniously burnt the property insured. 
The company, not admitting any claim on the 
policy, brought an action against 8. and his 
wife for the damage done by the act of the 
wife. Held^ first, that the action could not be 
maintained, as the insurer has no righta other 
than those of his assured, and can enforce those 
only in his name and after admitting the claim 
on the policy. Secondly, that the action for the 
felony if it were maintainable was maintainable 
without showing that the felon had been 
prosecuted. Semble, that a felonious burning 
by the wife of the assured, without his pririty, 
is covered by the ordinary fire policy. Gases 
referred to, Simpson v. Burrill, L. B., 3 App. 
Cas. 276; Bandall v. Cockran, 1 Yes. Sen. 98; 
Noith of England Ins. As. v. Armstrong, L. B., 
5 Q.B. 244 ; Stewart v. Greenock Mar. Ins. Co. 
L. B., 2 H. L. Cas. 157 ; Davidson v. Caso, 8 
Price, 542 ; Mason v. Sainsbury, 3 Doug. 61 ; 
Yates V. Whyte, 4 Bing. N. 0. 272 ; Biggins ▼. 
Butcher, Yelv. 89 ; 8. C, Noy. 82 ; Markham 
V. Cobbe, 8ir W. Jones, 147 ; 8. C, Noy. 82 ; 
Dawkes v. Coveneigh, Sty. 346 ; 1 Hale's P. C. 
546 ; Hudson v. Lee, Bep. 43a ; Crosby v. Leng, 
12 East, 409 ; Lutterell v. Beynell, 1 Mod. 282 ; 
Gimson v. Woodfull, 2 0. & P. 41 ; White ▼. 
Spettigue, 13 M. & W. 603 ; Stone v. Marsh, 6 

B. k 0. 551 ; Wellock v. Constantine, 2 H. ^ 

C. 146 ; Wells v. Abrahams, L. B., 7 Q. B. 554; 
ExparU Ball, L.B., 10 Oh. D. 667. Q. B. Div., 
March 23, 1881 . Midland Insurance Co. v. Smitk, 
Opinion by Watkin Williams, J., L.B., 6 Q. B. D. 
561. 



GENERAL NOTES. 



By an act approTod recently, the aaluy of the 
Chief Jiutioe of the Sopreme Court of Peancylvania 
was fixod at $8,500 per aanum, and that of eaeh of 
the associate judges at $8,000. 
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CONFINEMENT AFTER EXPIRATION 
OF SENTENCE. 

The Criminal Law Magazine^ for September, 
oontaiDS a case of some interest, Orota v. Riee^ 
in which a question arose as to the constitu- 
tionalitj of a statute of Maine, providing that 
DO conrict shall be discharged from the State 
prison until he has remained the full term for 
which he was sentenced, excluding the time he 
may haw been in solitary confinement for violation 
of the ndei and regulaiiona of the prison. The 
prisoner who had been sentenced for four years, 
was in solitary confinement at various times for 
144 days, for a number of reasons ; and he was 
not discharged until he had served his sentence 
and 68 days' imprisonment additional. This 
extension of the term of imprisonment for 
which he had been sentenced by the Court, was 
held to be in derogation of a provision of the 
national constitution, that no State shall de- 
prive any person of life, liberty or property, 
without due process of law. Although, there- 
lore, a convict may by good conduct earn re- 
mission of a portion of his sentence, he cannot 
prolong it by any measure of misconduct. This 
Tiew, which seems reasonable enough, was held 
by four judges of the Supreme Court of Maine. 
Two differed, and the seventh, being a relative 
of the defendant, did not sit. 



JUDICIAL INCREASE. 

New York State is proposing to add at one 
stroke twelve additional justices to its Supreme 
Court, and an amendment to that effect, of the 
judiciary article of the State Constitution, is 
pending,to be voted on at the election next fall. 
Even this enormous increase, it is said, will be 
only an alleviation, not a cure, of existing ills. 
In Massachusetts, the Bench also seems to be 
hard pressed, for Judge Colt recently committed 
suicide in a fit of melancholy and distraction 
brought on, it is said, by overwork. 



LORD SBERBROOKE ON BANKRUPTCY 
LEGISLATION 

" A great deal of time, of trouble, of expense, 
and of misery, would have been saved to man- 
kind if legislators could have been induced to 
consider more narrowly not only what they are 
legislating about, but for whom they are legis- 
lating, and what good society is likely to 
derive from their work." 

Thus writes Lord Sherbrooke with reference 
to the subject of bankruptcy legislation ; and 
in this, the opening sentence of an able article 
on " What shall we do with our Bankrupts ? 
which appears in the current number of the 
Nineteenth Century^ his Lordship propounds a 
theory which, as regards the particular subject 
he has taken in hand, is especially true and ap- 
propriate. The fact is that in bankruptcy leg- 
islation we have never properly considered foj 
whom we are legislating. The main object 
which our legislators seem to have had in view 
has been the comfort and convenience of those 
unable or unwilling to pay their just debts, 
rather than the protection of those whom one 
would think were most deserving of considera- 
tion — innocent and gullible creditors. Had it 
been otherwise, and had we thought more of 
the interest of the honest trader, rather than of 
the dishonest, or, at any rate, careless debtor, 
our commercial morality would probably be &r 
higher than it is. This is the line of argument 
which is suggested by a perusal of Lord Sher- 
brooke's article. It bristles with interesting 
historical and classical references ; it is a short 
but clear and conci&e history of bankruptcy 
legislation from the earliest times downwards 
to the present day, and in it the author 
shows what a great mistake we made in pro- 
tecting the debtor in the way we do. 

Before embarking on the contemplated re- 
vision and reconstruction of our present bank- 
ruptcy code. Lord Sherbrooke retraces the his- 
tory of the bankruptcy laws from their earliest 
date, and points out the steps by which a code 
which has existed in one shape or another fbr 
so long a period now comes, in the fulness of 
time and the exhaustion of every conceivable 
remedy, to be re-created, or at any rate, re- 
dressed. He first treats of the legendary origin 
of bankruptcy as mixed up with the fabulous 
period of Roman history, and he next opens up 
the great question of English bankruptcy law. 
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which he alleges was founded on a singalarly 
unsound and narrow basis. He traces out the 
origin of the theory whereby it was considered 
how traders were assumed to be the only per- 
sons who have any right to run into debt, and, 
while declining to refute the arguments which 
satisfied our forefiEtthers as to this part of the 
subject, he brings us down to the beginning of 
the present reign, when courts for the relief of 
insolvent debtors were first established. Later 
on we come to the period which witnessed the 
abolition of all distinctions between those who 
are not engaged in trade and commerce. A 
fresh domestic mischief then began to eat into 
the very heart of the system, which Lord Sher- 
biooke very vividly describes : " Much care bad 
been taken of the debtors, writes his Lordship, 
but very serious complaints arose on the part 
of the creditors. Somehow or other the divi- 
dends on insolvent estates began to fall fear- 
fully short. The Court of Bankruptiiy was 
a sink into which money was continual- 
ly poured, but where, with the true in. 
stinct of gravity, it never rose again. The 
system worked with what Lord Byron some- 
where calls ruinous perfection. _The army of 
bankruptcy was complete in all its parts, and 
the very model of a perfect and well-ordered de- 
partment. All went merry as a marriage bell, 
until a fault, which in no degree injured the 
symmetry but somewhat diminished the popu- 
larity of this splendid system, began to make 
itself manifest. The official assignees gathered 
to themselves an evil repute, and creditors dis- 
covered that the Bankruptcy Court had one 
fault ; a great deal of money went into it, and a 
very little ever came out. As a natural result 
the whole machinery of bankruptcy was 
brought to a standstill. Once more Parliament 
went to work, and another Bankruptcy Bill was 
the result. The plan of trusting the property 
of bankrupts to officials had turned out a com- 
plete £ulure, and the state of the Bankruptcy 
Court had been allowed to become a public 
scandal. The course which the govemmeut of 
the day took was a very natural one, and des- 
erved, as Lord Sherbrooke suggests, better suc- 
cess than it achieved. It produced the elabor- 
ately worked-out Bill of 1869, which entirely 
remodelled the bankruptcy law, taking the 
management of Imnkrupts' estates out of the 
hands of government officials, and giving it to 



those who have a direct interest in obtaining 
the very largest dividend possible — the creditors 
themselves. Nothing could seem iairer than 
such a proposition, writes Lord Sherbrooke. It 
was clearly the interest of the creditor to ob- 
tain as large a dividend as possible, and as 
clearly he was invested with the power, what 
more could t>e desired? I cannot say that 
there was any fault in the reasoning as far as it 
went^ continues his Lordship. Its error was 
that it did not take into consideration certain 
other feelings which ultimately proved too 
strong even for the very powerful motives 
which in this case seem at first sight to make 
the private identical with the public interest. 
The creditor dislikes the whole subject. He 
has been done. He knows what many people, 
in dealing with these subjects, seem studiously 
to forget, that without lenders there would be 
no borrowers. He does not like to pass as an 
unsuccessful man, still less as a man who has 
been taken in. He would rather do and think 
of something else. The business is intricate, 
and the prospect of a dividend scarcely worth 
the trouble it is sure to entail. In this strain 
Lord Sherbrooke goes on still further. It is 
quite evident to him that a system of this 
kind can be satisfactory to no one but the 
dishonest creditor. It is founded on a totally 
&lse estimate of human nature. It is a signal 
and conspicuous failure, and the riddle, con- 
tinues our author, is as &r from being solved 
as ever. 

Lord Sherbrooke next comes to the bill 
brought into the House of Commons this ses- 
sion, but he has no belief in its healing vir- 
tue. He sees no reason why the Board of 
Trade should displace the Chancellor, nor why 
an official of less rank and infinitely less 
knowledge should displace the unquestioned 
head of the English Bar. This, he says, is 
wanton innovation ; and he considers it a 
very bold and stailling innovation to mix 
up a political office like the Board of Trade 
with the duties of a court of law. Much might 
also be said of the difficulties which such a 
a supervision would impose upon a court fet- 
tered and dictated to by such superior officers 
of the courts, whose principal duty shall be to 
act as spies upon the bankrupt, and who, as 
ad interim receivers of his estate, do not appear 
to Lord Sherbrooke very promising additions to 
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an already somewhat discredited institution. 
They seem too closely connected with him to 
be able to act as his friends. The fault of 
bankrupt proceedings, he thinks, is clear en- 
ough, and will instantly appear when compared 
with ordinary litigation. 

An impartial judge and two litigants or 
advocates, whose interest or whose business it 
is to sustain a distinct and clearly marked 
controyerBy, has been found by the theory and 
practice of mankind to be the only way of sat- 
isfiMtorUy determining controversies relating to 
property. One g^eat and &tal weakness in the 
Court of Bankruptcy is that this conflict is 
wanting. The question is not as to the deci- 
sion of the battle, but as to the quantum of the 
loss. 

Lord Sberbrooke next propounds the three 
grounds on which he says the adoption of a 
bankrupt law may be supported. The first is 
to mitigate the cruelty of the common law, 
which is now entirely obsolete ; the second, the 
necessity of punishing the failure of the par- 
ticular contract in question, namely : that be- 
tween borrower and lender, in a manner quite 
different from the manner of treating all other 
contiacts, which he has shown, he trusts, has 
nothing left on which it can be supported ; and 
the third, which consists in the machinery de- 
vised for making an equal division of the wreck 
of the property amongst the creditors. His 
Lordship denies that natural equity requires 
that the wreck of the estate should be divid- 
ed among the creditors. It appears to him 
that the law of bankruptcy has ceased to be 
i|anired as a refuge from the harshness of 
t^ general law ; that it has been the fruitful 
mother of chicanery and embezzlement; and 
that against these and many other objections 
there is nothing to offer except the public sem- 
blance of equity exhibited by the empty show 
of a symmetrical dividend, the substance of 
which the Bankruptcy Court has previously de- 
voured. It seems to him that these considera- 
tions, joined to the fact that the present bill 
has been twice amended during the present 
reign, and is now about to undergo a third 
transformation, and to masquerade as a hybrid 
department of the State, have given us sufficient 
proof that the time is come when, as Hamlet 
says, we ought to reform it altogether. His 
Lordship ventores to think that he has shown 



ample reasons why the Bankruptcy Court should 
no longer be a snare to us ; and that, having per- 
plexed and disgraced our statute book for 
several centuries, it should perplex and dis- 
grace it no more. If asked what he would put 
in its place, he answers without hesitation — 
nothing. He reminds us that we have a com- 
mon law purified from the barbarism of im- 
prisoimient for debt, and he cannot see that 
we require anything more except a measure to 
shorten the Statute of Limitations. The effect 
of such a law would be, he believes, most sal- 
utary ; with nothing but the estate of the debtor 
to look to, he thinks there would be fewer bod 
debts ; trade would be more safely and there- 
fore more profitably managed, and the ridicu^ 
lous notions as to the peculiar wickedness al- 
temately imputed to borrowers and lenders, 
would, he contends, be once and for all ex- 
ploded. Lord Sherbrooke does not deny that 
the estate of a bankrupt belongs to his creditors. 
He admits that they ought to have lull control 
over it ; but, he goes on to say, have we not 
abundant experience that to give them control 
is of small avail unless some hitherto undis- 
covered deity will impart what he has hitherto 
firmly denied to our prayers — the will and 
strength to use it Repayment on any consid- 
erable scale through the bankrupt law is, he 
contends, a patent and threadbare delusion; 
and, in conclusion, he argues that it is better 
that debts should be paid unequally than that 
the property should be destroyed in the effort 
to ascertain an equality which jnelds a purely 
metaphysical and imaginary satisfaction to the 
thirsty creditor.— London Law Timei, 



TRADE MARK IN NAME OF PUBLIC A- 

TION. 

In a case of WaUer v. Head, before the Mas- 
ter of the Rolls, on the 22nd July, a motion was 
made to restrain the defendant from selling any 
newspaper under the name or title of the Timet, 
The defendant had been issuing reprints of old 
copies of the Times, which were exact /ac eimilet 
of the former issues, except the last sheets, 
upon which the defendant had inserted adver- 
tisements for his own profit He had also issued 
future numbers of the Timet as skits, also insert- 
ing advertisements for profit The prices of 
the defendant's issues and those of the plaintiffs 
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were dissimilar, bat the name and the device 
and arms at the commencement of the defen< 
dant's issues were exactly the same as the 
plaintiffs\ The plaintiffs now moved for an 
injunction, on the ground that the defendant's 
issues were a colorable imitation of the plain- 
tiffs', and an infringement of their trade-mark 
in their name and device. For the defendant 
it was contended that the plaintiffs had no spe- 
cial property in the name of the THmes, which 
was used In conjunction with other words by 
numerous other papers, and further, that the 
only ground upon which the plaintiffs could 
succeed was that the issues of the defendant 
were calculated to deceive the public into the 
idea that they were buying those of the plain- 
tiffs, which it was submitted they were not. 
Jessel, M. K., was of opinion that the issues by 
the defendant were an exact copy of the plain- 
tiffs' paper; that the plaintiff's had a right of 
property in their name and heading, which the 
defendant had infringed ; and that the defen- 
dant had also attempted to appropriate one of 
the most profitable branches of the plaintiffs' 
business — their advertisements — and he must 
therefore grant the injunction asked for.— 
Solicitor^ Journal. 



NOTES OF CASES. 



COUBT OP QUEEN'S BENCH. 

MoNTRBAL, June 30, 1881. 

DoRioN, G. J., Monk, Bamsay, Cross, Baby, JJ. 

BoBBRT (plff. below), Appellant, and The City 
of Montreal (deft, below), Bespondent. 

Preseription—C, C. 2261. 

Where the action is not an acti<m for damages re- 
sulting from an ofenee or quasi^ffenee, but 
merely claims the price or value qf materials 
iorongfuUy taken atoayj the two yeanf prescrip- 
tion under CC. 2261 does not apply. 

The judgment appealed from was rendered 
by the Superior Court, Montreal (Jott6, J.), Sep- 
tember 30, 1879, dismissing an action brought 
against the Corporation of Montreal for the 
value of certain fencing. The judgment was as 
follows : — 

*<La Coor, etc.... 

" Considerant que les faits 6tablis en preuve 
d6montrent que les clotures dont le demandeur 
reclame la valear ont 6t6 enlevees en 1874 et 



en 1876, c'est-2b-dire plus de deux ana avaat 
I'institution de Taction, et ce par Donnelly, 
I'entrepreneur des travaux de I'aqueduc ; 

<< Considerant que les pr^tendues reconnais- 
sances de la reclamation du demandeur et de 
la responsabilite de la cite que le demandear 
pretend avoir ete futes et donn6e8 par Loais 
Lesage, surintendant de I'aqueduc, et qu'il in- 
voque comme interruption de la prescription 
de deux ans acquise contre sa demande, ne sont 
pas prouvees et que le fussent^lles, elles ne 
ponrraient lier la defenderesse, attends que le 
dit Lesage n'avait aucune autorite pour lier la 
corporation sous ce rapport ; 

" Maintient la premi6re defense de la d^fen- 
deresse h. Taction du demandeur, declare en 
consequence que la dite action etait prescrite 
lors de I'institution d'icelle par la prescription 
de deux ans etablie par I'article 2261 du Code 
Civil, et la renvoie avec depens." 

Bamsav, J. {diss.) I do not think the pres- 
cription of Art 2261 C. C. applies to a caae 
like the present. There is no question of a 
quasi^Ut here. The obligation turns on a 
quasi-conirat rather. There was an error as to 
rights under in>ontract, and without any idea of 
wrong-doing, the contractor made use of the 
fencing which he had properly removed. 
There is some difficulty as to the classification 
adopted by the C. C 983, notwithstanding its 
symmetrical form (Ortolan III, Nos. 1198 and 
1621). Since, then. Art. 2261, C. C. compels 
one to attribute the obligation to its origin, it 
seems to me it takes its rise in what resembles 
a contract, rather than in what resembles 
offence— let us translate it trespass. This hel| 
us to settle another point in this case, name! 
the pretension that the contractor and not the 
Corporation is liable. It seems to me Donnelly 
only acted, and indeed he could only act for 
the Corporation. What he did was under a mis- 
apprehension of the rights of the Corporation, 
therefore it is impossible to say that the Cor- 
poration can send the plaintiff to his recourse 
against Donnelly. They had full notice of the 
claim, and they should have settled the matter 
with Donnelly. Again, I do not think the 
Corporation can ignore the acts of their agents 
Lesage and McConnell. They were evidently 
performing duties which a corporation can only 
perform by an agent, and their acts within the 
scope of these duties necessarily bind the Cchv 
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poration whether ratified or not. 

As to the facts, there can be no difficulty ; the 
use made of some of the fencing is distinctly 
traced, and although Bobidouz says some of it 
was carried away and burned by himself and 
others, Lesage tells us that it appeared to be 
in the possession of Donnelly. I am, therefore, 
of opinion to reverse. 

Baby, J., also dissented, and concurred in the 
reasons stated by Ramsay, J. 

DoBiOK, G. J., remarked that there was no dif- 
ficulty that prescription could not be invoked 
in this case. It was not an action based on a 
dfiit or qtsasi d^lii; it was an action for the 
value of the fencing taken away. It seemed 
absurd that if a man sold goods, he would have 
five years to bring his action, but if somebody 
took them away, the claim would be extinguish- 
ed by the lapse of two years. The judgment 
could not be supported on the reasons stated 
therein ; but on the merits the claim must fail, 
because the corporation was not liable for the 
act of Donnelly in using part of the fencing. 

MoMK, J., said that the judges were all agreed 
that the two years' prescription did not apply. 
Upon the merits, the majority of the Court were 
of opinion to confirm. 

The judgment is as follows : 

"LaCour, etc 

« Oonsid6rant que Tappelant a port6 cette 
action pour reoouvrer de rintim6 le prix et la 
valeor des materiaux de la cl6ture qui existait 
en 1872 sur un terrain qu'il a vendu, ainsi que 
oeux qu'il repr6sente, k rintim6, pour y fidre un 
nouvei aqueduc, dteign6 sous le nom 6! Inland 
(hu, lesquels mat^riaux I'appelant, et ceux qu'il 
reprfesente, s'dtaient r6serv6s le droit d'enlever ; 

M Et consid6rant quHl est prouv6 que John 
Donnelly, qui avait entrepris pour rintim6 de 
crenser le canal pour le dit aqueduc, a d6&it les 
dites cl6tures lorsqu'il a commenc6 les travaux 
dans I'automne de 1873, et que les mat^riaux 
sont demeur^ entass^ sur les lieux jusqu'au 
printemps suivant, sans que I'appelant, ni ceux 
qu'il repr^sente, ait fittit aucune d-marche pour 
les enlever, ainsi qu'ils avaient le droit de le 
£die; 

« Et considerant qu'il est de plus prouv6 
qu'ane partie de ces matSriaux, ainsi demeur^s 
sur les lieux, ont 6t6 briiUs par des personnes 
demeuiant dans les environs, et que le reste, 
sans qull soit possible de d6terminer la quan- 



tity, a 6t6 employ6 par Donnelly lui-mSme pour 
faire une cl6ture temporaire, pour B6parer la 
terre de la veuve Dunberry du terrain qu'elle 
avait vendu k Tiatimee, cl6ture que le dit Don- 
nelly 6tait tenu de faire k ses frais, en sorte que 
la dite intim6e n'a pas profits des mat^riaux 
ainsi employes par le dit Donnelly ; 

" Et considerant que les pr6tendues recon- 
naissances de la reclamation du demandeur, et 
de la re8pon8abilit6 de la cit6, que le demandeur 
pr6tond avoir 6t6 faites et donn6es par Louis 
Lesage, surintendant de 1 'aqueduc, ne sont pas 
prouv6e8, et que, sous ces circonstances, I'inti- 
m6e n'est pas responsable du prix et de la valeur 
d'aucune partie des mat6riaux, perches et pi- 
quets de la cl6ture que le dit appelant et ceux 
qu'il represente s'6taient r^rv6s le droit d'en- 
lever J 

" Et considerant qu'il n'y a pas d'erreur dans 
le jugement rendu par la Ck>ur Sup^rieure k 
Montr6al, le 30e jour de septembrc 1879 ; 

ti Cette Cour, pour les raisons ci-dessus, et non 
pour celles donn6e8 dans le dit jugement^ con- 
firme le dit jugement." 

{DiaetUientilnu Ramsay and Baby, JJ.) 

Judgment confirmed. 

Courioly Oirouard, Wurtele ^ Sexton for ap- 
pellant 

R. Roy^ Q, C.f for respondent. 



SUPERIOR COURT. 
[In Chambers.] 

MoNTRKAL, Sept. 7, 1881. 

Brfore Mackay, J. 
Low V. Montreal Telegraph Co. 
Irduneiion^Interim Order. 
In a auii aUaeking the validUy <^an alleged trawfer 
qf the telegraph lines and/ranchisee and pri- 
vileges of a telegraph company^ the Court will 
not grant, brfore return (^ the aetion, an inter- 
loeutory order restraining the company from 
raising the rates for the transmission qf tele- 
graphie eommunications in pursuance of the 
agreement, 
Mackay, J. The Montreal Telegraph Com- 
pany is incorporated under 10 A 11 Vic, cap. 
38. Under section 1 of this Act its franchise 
is acquired, corporate name and powers are con- 
ferred upon it, and it is enacted that also they 
and their successors shall be in law capable of 
purchasing, having and holding to them and 
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their saccesnors any estate, real and personal, 
or mixed, to and for the use of said Companji 
and of letting, conveying or otherwise parting 
therewith for the benefit and on account of the 
said Company from time to time as they shall 
deem necessary or expedient. 

On the 7th of August last the Montreal Tele- 
graph Company made an agreement with the 
Great North- Western Telegraph Company, by 
which the latter Company is for 97 years from 
the 1st of July last to work and operate the 
system of telegraph owned and heretofore ope. 
rated by the Montreal Company, collecting in 
the name of the Montreal Company such rates 
as the said Company shall establish from time 
to time, etc. The contractors, the Great North- 
western Company, are to have the right to use 
and occupy during the term of the agreement 
all the stations, offices and buildings of the 
Montreal Company, except the board room of 
the Company in Montreal, the Secretary's room 
adjacent, and a sufficient portion of the vaults 
of the Company for the safe custody of books, 
papers, etc., etc. But the Montreal Company 
may sell for its own benefit the buildings in 
Montreal and Ottawa, not now used or required 
for the use of the Company in its business. 
Upon the requisition of the Great North West- 
em Company, the Montreal Company shall 
from time to time change their tariff of fees and 
rates in such manner as shall be ordered in such 
requisition, provided the rates per ten words 
over the present lines of the Montreal Com- 
pany in Canada do not exceed twenty .five cents, 
but subject to be increased, etc., etc. The Great 
North-Western Company oblige themselves to 
pay to the Montreal Company quarterly, during 
the term of the agreement, $41,250, etc., etc., 
also all costs of operating, municipal taxes and 
assessments on property occupied by the Great 
North-Western Company, etc. After this follow 
clauses for the cases of the Great North-West- 
ern Company not paying punctually, etc. 

On the 23rd of August the plaintiff, Mr. Low, 
a stockholder in the Montreal Company, oom- 
menced a suit against the Montreal and Great 
North-Western Companies to have the agree- 
ment before referred to declared ultra vires of 
the Montreal Company and to have the defen- 
dants enjoined not to carry out the same, that 
the Montreal Company be ordered to resume 
possession of all that it nominally parted with by 



the said agreement, that the Great North-West- 
ern Company be ordered to give up all it 
acquired by the said agreement and to cease to 
operate (he lines of the Montreal Company. 
The return day of the writ was September 5th. 
One of the plaintiff's principal allegations is to 
the effect that the Montreal Company has no 
power to sell, lease or convey its telegraph lines 
or any dues or charges for transmitting tele- 
grams or any of the privileges or franchises 
conferred upon it by statute, or to delegate to 
any other corporation whatever its powers or 
functions ; (as by the agreement in question it is 
contended that it does). 

On the 29th of August, before the return of 
the writ, the plaintiff presented a petition ask- 
ing for an interlocutory order eigoining and re- 
straining the Montreal Company from nosing 
rates for the transmission of telegraphic com- 
munications over their lines above the present 
rates of twenty cents for ten words and one cent 
for each additional word, until final judgment 
be rendered in this case or until it shall be 
otherwise legally ordered, etc. The petition 
reposes on allegations that the petitioner is in- 
formed that the Montreal Company is, under the 
illegal agreement o/ August 7th, immediately 
about to change its rates by increasing of the 
same at the requisition of the G. N. W. Com- 
pany, and fpr the interest of the latter, and not 
of the Montreal Company or its stockholders^ 
that if the Montreal Company is not restrained 
from so acting, petitioners' interests will be 
damaged and endangered by the action of the 
Montreal Company provoking the formation of 
opposition companies, and leading to the At- 
torney.General taking steps to have the Com- 
pany's charter forfeited, etc., etc. 

Upon this petition the defendants simply ap- 
peared without written appearances, answered 
nothing by writing, but filed an affidavit of 
their manager and chief agent Mr. Dakers. Mr. 
Dakers was cross-examined, and thereupon and 
upon oral argument the petition was submitted. 
From Mr. Dakers' statements we may say that 
Mr. Low was right in believing, on the 29th of 
August, that the Montreal Company was about 
to change their rates by increasing them, for 
from the 26th of August at 6 p.m. the rates bad 
been raised by Mr. Dakers and the Montreal 
Company by order of Mr. Wiman, of the 
G. N. W. Company. Mr. Dakers says that on 
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the 25th of August the President of the Mon- 
treal Company verbally authorized the raising 
of the rates, but whether from that date or on 
the ist of September, is not clear. Mr. Wiman 
asked for the raising of the rates to take place 
even before the first of September, by a telegram 
from Toronto after Mr. Dakers had received 
service of Low's process. This telegram was 
communicated to the President of the Montreal 
Company, who simply advised Mr. Dakers to 
consult with Mr. Tait, defendant's comisel. It 
seems, however, that the President had before 
that verbally authorized Mr. Dakers to raise the 
rates, but £rom what time it is not clear. On 
the 19th of August the Directors of the Montreal 
Company passed a resolution as follows : — ** As 
by the agreement of this Company with the 
G.N.W. Telegraph Company, the rate charged 
by this Company was to be increased to 25 
cents to make the business remunerative, it is 
hereby resolved that the rate for ordinary mes- 
sages throughout this Company's lines in Cana- 
da be raised to 25 cents per ten words, and one 
cent per word extract such time as shall be 
ordered by the president, who is hereby author- 
ised to fix such time." 

Mr. Low's petition must be granted, if at all, 
by Judge or Court, holding sound his proposi- 
tion that the agreement of 1 7 th August was and 
is, beyond leg^ty, beyond the power of the 
Montreal Company. He wants it declared that 
the act complained of (raising the rates) is 
illegal, because the agreement, in pursuance of 
which the act is proposed to be done, is illegal. 
His counsel have argued that the agreement is 
illegal because the Montreal Company has ex- 
ceeded its powers by entering into the agree- 
ment referred to. 

I agree with the counsel that it may be con- 
sidered as settled that a corporation cannot lease 
or alienate any property necessary to perform 
its obligations and duties to the State without 
legislative authority; also that the powers of 
such a Company as the Montreal Company are 
only those of their charter. What is expressly 
granted, and what may fairly be implied as 
granted, may be taken, I hold, to be the meas- 
ure of the Company's powers. I agree that a 
lease by a railway Company of its road and 
rolling stock, there being no authority to lease 
given by the charter, is ultra vires and void. I 
agree that a BaUway Company requires legisla- 



tive authority to hand over its line to be worked 
by another Company ( Beman v. Rufford). But 
does it follow that at this stage of the case, up- 
on a summary petition like this made before 
the return day of the writ, in a suit brought for 
the very purpose of having this agreement de- 
clared uUra vires and illegal, I ought to declare 
the agreement illegal and grant the petition ? 
The petition as formulated can be granted only 
on a finding that the agreement is illegal. It 
is plain that acts which without legislative 
authority are null may be perfectly good if sanc- 
tioned by legislative authority. The Montreal 
Company's charter, article 1, allows, etc. (as I 
have stated in commencing). Upon such a 
charter taken with the agreement, or say rath- 
er, upon such an agreement taken with such a 
charter, is there no room for argument that the 
agreement is not ultra vires ? I ought not now 
to decide this question. Its decision must de- 
pend upoa the settlement of several other ques- 
tions. What is a franchise? Does the agree- 
ment alienate the Montreal Company's fran- 
chise ? What is leased or " parted with " by 
the agreement ? Upon the question of what 
is uUra vires in cases analogous to the present 
one Judges differ. In the last English case of 
the kind (Attornei/'Oeneral v. Great Eastern Rail- 
waf/j 27 English Law reports, page 672), the 
Master of the Bolls and the Attorney-General 
were upon an appeal held, by two judges 
against one, to have committed error. The 
matter is discussed in the case of Thomas 
V. West Jersey Railway Company (Albany Law 
Journal, vol. 21, page 409). I have resolved 
to grant no injunction at present, but to suspend 
final judgment upon the petition until after 
judgment in the principal cause to which I 
order this petition to be joined. Coats reserved. 

Maelaren j* Leet for petitioner. 

Bethune^ Q, C, and LaeostSy Q, (7., counsel. 

Abbottf Tait ^ Abbott for the Company. 

Girottardj Q. C, counsel. 

COURT OF REVIEW. 

Montreal, April 29, 1881. 

Torrance, Rainville, Jett4, JJ. 

[From S.C., Montreal. 
DosTiN V. The HocnELAOA Mutcal Fire Insu- 
rance Co. 

Mutual Insurance Company — Consent to other 

insurance. 
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The statutory requirerMnt cq)plieable to inauranee 
in mutual ituuranee eompaniea, that the con- 
sent qf the directora mutt be Hffnified by an 
endoreement on the policy^ or other aeknoW' 
UdgmerU in writing^ is not satisfied by evidence 
qf mere knowledge by the insurers of other 
insurance. 

The judgment, from which the present in- 
scription was taken, was rendered by the Su- 
perior Court, Montreal (Johnson, J.)i Jad- 31, 
1880, dismissing the action . The learned judge 
made the following observations : — 

" This is an action to recover the amount of 
a fire policy, and the defendants, being a mu- 
tual society, plead the statute which voids an 
insurance contract, where there has been 
another insurance effected without their con- 
sent ; and also a special condition of the policy 
(No. 5) to the same effect. This is the princi- 
pal point in the case. A variety of circum- 
stances were adverted to, tending to show a 
knowledge by the defendants of the existence of 
another contract. That, however, does not 
appear to me, under any reasonable view of the 
law, to be enough. There must be a consent. 
The words of the statute are: < unless the 
double insurance subsists with the consent of 
the directors signified by endorsement on the 
policy signed by the manager or secretary, or 
other officer authorized to do so, or otherwise 
acknowledged in writing.' This is not satisfied 
by evidence of mere knowledge on the part of 
the insurers of other contracts.' Besides, the 
evidence seems to me to show that the Company 
only took the risk because they understood the 
application to the other office had been with- 
drawn. 

(I There are other points raised ; but I do not 
enter upon them ; because I am of opinion to 
maintain the defendants' first plea, and dismiss 
the action.'' 

In Review, the judgment was confirmed, 
Jett6, J., dissenting. 

Greenshielde ^ Busteed, for plaintiff. 

Davidson j* CrosSj for defendants. 



GENERAL NOTES, 

IThe Americfin Law Bevieto for Aogost oontaiiu the 
following leading articles : Liability of officers acting 
in a jadicial capacity, by Arthor Biddle ; Why 
should not a decedent's real estate descend and be 
administered like personalty? by Wm. Reynolds; 
Sufaijection of the State to law, by Roger Foster. 



About fixing Friday for executions a correspondent 
writes to a N. T. contemporary :— ** The judges of the 
Supreme Court ought not to foster this snpeivtition by 
making an almost invariable practice of sentendiis 
criminals oonricted of murder to be executed on 
Friday. In my acquaintance a respectable lawyer, 
under the influence of pr^udiee, avoided the com- 
mencement of any new business on Friday* There are 
many things which must be done on Friday. Becoming 
a mother cannot be adjourned, and there is no reason 
why the day of the nativity of one equal seventii of 
mankind sbould be oloudea by a cruel old custom 
sanctioned by judicial authority. Are not Fridajr-rom 
people entitled to relief 7 Let the judges appoint some 
other day of the week for the execution of the mo- 
tence * by hanging of the conrict by the neck untu he 
bedead.^" 

The Uiwyer's legitimate fee, says Judge Oooley, is 
payable irrespective of the result, and he is supposed 
to occupy a position from which he can contemplate 
the controversy with a desire that the correct rule of 
law shall be applied, and the truth be expressed in the 
judgment, whether the result to his client be favor- 
able or unfavorable. This is a statement which would 
probably give rise to strong opposition, even from 
lawyers of the most pure and upright character. 
Lord Brougham would certainly not have been eonlfliit 
to adopt Judge Cooley's view, nor is it necessary to do 
so in order to express condemnation of the " no cure 
no pay " system. The conclusion to which Judge 
Coofey arrives is, that if poor persons aeed asnstanoe 
to enforce their rights, and are unable to pay for it, a 
lawyer ought to prefer to give assistance as a matter 
of charity, rather than pUwe himself in a poutioa 
antagonistic to bis duty and the interest of his client. 
Probably this is the only safe way of deciding the 
question.— Xoadon Law Times, 

If a judicial decision were necessary to demonstrate 
that Americans spit, it would not be wanting. In 7 
Federal Reporter are several cases involving patents 
on *' cuspidorst" which, we believe, is the genteel ex- 
pression for spittoons. In United States Stampimff Oo. 
V. Jeivett, id. 869, we find the following choice extraet : 
" As to one of the Weber cuspidors which Mr. Adams 
had in his house, given to him by Weber, Mr. Adams 
states, in his testimony, that he had it in his family 
as early as 1868— probably, he says, the first of January, 
1868— and that it was a New Tear's present to aid in 
fhmishing a new library, completed in 1867. Mrs. 
Adams, his wife, testifies that this Weber cuspidor 
was brought to her house in 18^ or 1868, after the 
library was completed, and two years certainly before 
she went to Burope, which was July 12, 1878 ; that she 
connected it with another gift which was received 
about the same time— a fire-soreen— given by Bfr. John 
Dow, the screen being a cut-glass one, in whieh the 
cuspidor was reflected ; that the cuspidor was also 

reflected in a mirror and in the windows of a book* 
case ; and that the room appearing to be fall of ous- 
pidors, the article was sent into the attic" A room 
apparently full of spittoons is too disgusting to oon- 
template, of course, but it seems rather onerous on 
Mr. Adams to compel him to go up to the attic 
every time he wanted to spit Why did not Mr. 
Adams banish the fire-screen ? This account shows 
who was the stronaer party in that household. A 
spittoon as part of the furniture of a library seems a 
novel idea. It might possibly bo useful during the 
reading of these books which Lord Bacon says are 
'* to be chewed."— ^(&aav Louo JuwnaL 
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NEW PHASES OF CRIME, 

Ib an article on << La criminality modeme/' 
which appears in L Opinion Publique^ Mr. J. A. 
N. Provencher notices some of the more recent 
developments of the criminal passion. The 
most important of these is the crime of wrecking 
railway trains, hy placing obstructions on the 
track. " Avec les changements d'aflfaires," says 
the writer, "les naufrageurs ont modifi6 leur mode 
d'actlon ; les chemins de fer ont remplac6 la 
navigation, ils se sont fait naufrageurs detrains. 
Ceci nous parait le comble de la l&chet6, de la 
meaquinerie dans le crime, de I'absence de tout 
sens de morality. 

<< D se pr6sente de curieuses coincidences, des 
traits interessants, des yari^tes d'immoralit6, 
dans ces classes criminelles ; mais ce qui domine 
g^n^ralement, c'est la lfichet6. Les peuples du 
midi, dont le sang bout plus vite, dont les haines 
sont plus vivaces, dont les rancunes sont plus 
durables, dont les vengeances sont plus artisti- 
ques, ont conserv6 I'usage du poignard. lis 
teppent dans le dos, c'est vrai, mais ils ont du 
moins la satis&ction de sentir' la chair se crispant 
sous le fer ; & mesure que Tarme p6n6tre, la 
vengeance se satisfedt. On la touche de la main, 
on la sent, on compte les pulsations de la victime, 
on mesure son agonie. 

«Anz peuples du nord sont inconnues ces 
jouissances qu'ils ne sauraient appr6cier; le 
courage leur fera d^faut. Ils ne peuvent tuer 
qn'& distance. 

" Alors se manifeste leur faiblesse de senti- 
ment, et leur d^fitut d'^qnilibre moral : ils ne 
veolent pas voir soui&ir la victime. Le reste 
leur importe pen. 

u Tel individu qui ne voudrait pas 6gorgerun 
poulet ira, sans remords, enlever un rail du 
chemin de fer, et risqucr la mort d'une dizaine 
d'individus ; aprfes avoir prepar6 son embuscade, 
il s'en ira tranquillement dormir. 

^ C'est un singnlier ph^nomdne que ce mepris 
de la vie des autres, quand on ne sait pas 
d'avance quelles seront les victimes. L'opinion 
publique n'aura pas assez d'ezpressioi^ yiplen- 



tes pour condamner un meurtre pr6mMit6 contre 
une personne en particulier, et on ne frappexa 
que d'une condamnation anodine un attentat 
qui, suscit^ par une absurde et mesquine rancnne 
contre un gouvemement, une compagnie, un 
dtre impersonnel, aura tu6 vingt personnes. 

« Et id, il faut s'arrSter sur un detail impor- 
tant. De temps k autre, on apprend qu'un train 
a d6raill6 parce qu'il y avait des pierres sur la 
vole, ou qu'un rail avait et6 enlev6 ; alors 
Topinion publique s'dmeut, et on demande une 
punition exemplaire. Ce qu'on ne sait pas, c'est 
que dix pour une de ces tentatives ne sont pas 
connues du public. Les inspecteurs de la voie 
ou les cantonniers 61oignent simplement rbbsta- 
cle, le train passe, et les passagers ne se doutent 
de rien." 

The writer is in favor of greater severity in 
the punishment of crime, by way of deterring 
from the commission of it. We think he might 
have gone even &rther. A crime such as an 
attempt to throw a train from the rails should 
be stamped with infamy, and when committed 
by an accountable being, should be punished 
with the lash,in addition to the ordinary sentence 
of imprisonment. If the crime of the garrotter 
was appropriately punished by corporal pain, 
still more does that of the train wrecker deserve 
the acutestand most disagreeable sensation that 
the " cat " can inspire. 



SENTENCE, 

In the case of Ex parte L^evre^ on p. 253 of 
this volume, reference was made to a case of 
Ex parte iJhere^ decided in January last by Mr. 
Justice Monk, in a contrary sense. We give, in 
the present issue, a note of that decision, con- 
densed from a report which appeared in La 
JtftfMfoe, and which seems to have been prepared 
under the supervision of the counsel concerned 
in the case. We regret that it is not more com- 
plete in its reproduction of the observations 
of the learned judge, for the report, as it stands, 
leaves us still under the impression that the 
decision in Ex parte Le/evre is sound law, though 
the judgment in Ex parte Cherel is said to have 
been concurred in by the other members of the 
Court (the Chief Justice and Justices Cross and 
Baby). We may say that the Recorder, since the 
decision in Ex parU L^evre^ has wisely deter- 
mined not to add the punishment of hard labor 
where fine and impriBownent we ordered. 
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NOTES OF GASES. 

SUPBEIOR COURT. 

Montreal, Sept. 7, 1881. 

Brfbre Torranos, J. 

LiFAivRs V. Belle. 

Separation de eorp$ — Pleading — Reciprocity 

qf wrongs. 

In an action qf separaiion^ for adultery^ the de- 
fendant cannot plead in bar acts of adtdtery 
on the part qf the plaintiff. 

The demand was for separation de eorpsj with 
forfeiture of matrimonial rights, by husbaiid 
charging wife's adultery. The case came np 
on an answer in law to a portion of defendant's 
plea, which alleged neglect, misconduct and ill- 
treatment by plaintiff. 

Per Curiam. The case of Brennan v. McAn- 
ndUyy 21 L.CJ. 301, appears to be in point, that 
a reciprocity of wrongs is no answer to the 
action. Our code is very clear. C.C. 211. « For 
whatever cause the separation takes place, the 
party against whom it has been declared, loses 
all the advantages granted by the other party." 
The answer in law should be maintained. 

Answer maintained. 

Judah ^ Branchaud for plaintiff. 

B. C Maclean for defendant. 



. ) 



SUPERIOR COURT. 

Montreal, Sept. 7, 1881. 
Before Torrance, J. 

In re Robert J. Hopper, insolvent, petitioner,* 
and Elliott, contesting. 

Security for costs — Insolvent — Contestation of 
petition for discharge. j , 

A foreign creditor is not bound to give security for 
costSf to an insolvent whose petition for dis- 
charge he is contesting. ' 

The petitioner applied for his discharge under 
the insolvent act, after giving the usual notices 
to his creditors. One of them, Archibald Elliott, 
resident in Ontario, appeared in due course, and 
asked delay to file a contestation. This delay 
was granted, and the petitioner then moved the 
Court that all proceedings be stayed on the part 
of the contestant until he should have given 
security for costs, under C.C. 29, as a non-resi- 
dent. 



Per Curiam. The question here is whether 
the petitioner or the contestant is prosecuting 
a right or initiating a proceeding. The peti- 
tioner began by his petition asking for a dis- 
chaise. He had to give notice under sec. 53 
of the Insolvent Act, and the creditor ooold 
appear and oppose. The creditor is on the de- 
fensive so far as the discharge is concerned, and 
it would appear strange that he could not exer- 
cise his right of defence against the liberation 
of his debtor without first giving security, on a 
proceeding not initiated by him, but by the 
petitioner, who has forced him to intervene and 
show cause, if he could, against the dischaige, 
or be for ever silent. Pothier, Des PerscKnnes, 
p. 577, says: "Cette caution n'est due par 
rdtranger, que lorsqu'il est demandeuCj et non 
lorsqu'il est d^fendeur; parce que, sMl com- 
parait en jugement, ce n'est que parce qu*il y 

est force.** 

Motion rejected. 

T. f C, C. DeLorimier for petitioner. 

Macmasterj EutcMnson ^ Kw^ for creditor. 



SUPERIOR COURT. 

Montreal, Sept % 1881. 
B^ore Torrance, J. 

Ex parte La^ourbux, petitioner for certiorari^ 
and Luttrell et al., respondents. 

m 

Commissioner^^ Courts — Opposition— Procedvf§^' 
C.C.F. 1206, 1208, 1214. 

*An opposant in a case before a Commissioner's 
* * Court is not bound to proceed to proof on the 
return day, but is entitled to have a subsequent 
' 'day faced for trial. 

9* T 

^. P^R Curiam. This was an application for a 
writ of certiorari. The applicant was an oppo- 
sant d Jin de distraire to withdraw certain mov- 
ables from a seizure in the Commissioner^ 
Court. 

The Court sat on the 1st August, and the 
opposant . not appearing, the opposition was 
forthwith dismissed. The petitioner claimed 
that he had a right to another day, and that his 
opposition should not have been dismissed 
summarily. In support of his petition, peti- 
tioner called attention to C.C .P. 1206, 1208, 
1214. The Court would also call attention to 
the C.S.L.C., cap. 94, s. 33 and s. 43. Section 
33 says : « Except as hereinafter excepted, the 
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tntnesses in any suit shall not be summoned 
to attend on the day of return,'* &c. ; and s. 43 
makes the rules the same for oppositions as for 
raits. It would appear, therefore, that the wit- 
nesses for the proof of the opposition should 
not have been required for the return day, bat 
another day should have been fixed for proof. 

The writ will be ordered to issue. 

MireauU for petitioner. 



SUPERIOR COURT. 

Montreal, Sept. 9, 1881. 

Before Torrance, J. 

Mathieu t. Tremblay et al., and Lionais, 

petitioner. 

AUmefUary aUowanee — Judicial surety. 

A judicial ntrety in gaol is not eniitkd to an ah" 
mentary aUowanee. 

The petitioner asked for an alimentary allow. 
Mice under C.CP. 790. He was a judicial 
surety in gaol. 

Per Ccriam. The article 790 applies to a 
debtor confined under a capias. It was decided 
in Cramp y. Cocquereauy 3 Legal News, 332, that 
the judicial surety was not entitled to the allow- 
ance. 

Loranyerj Loranyer j* Beaudin for plaintiflf. 

Deacarries for petitioner. 



SUPERIOR COURT. 

Montreal, Sept. 9, 1881. 

Bejore Torrance, J. 

DcpRAB es qual. y. Sadve et al. 

JyMdal eureties — Contrainte par corps. 

Judicial sureties are not entitled to a delay of four 
fsonths before becoming contraignables par corps. 

The demand here was for contrainte par corpe 
against judicial sureties. . 

Boutre^ Q.C., for the sureties, alleged, Ist, 
that there had been no commandment to pay ; 
and, 2Qd, that the four months' delay had not 
expired. Ord. 1667, Tit. 34, Art. 10 and 11, 
and the case of Blais y. Barbeau, 1 Rey. Crit. 
246. 

PagnuelOf <^.(7., for plaintiff. There had been 
commandments to pay by the seizure and sale 
of morables under an execution. As to the 
delay of four months, it did not apply. 

The Court was with the plaintiff. The code 



allowed four months to tutors and curators 'in 
de&ult. Vide Pothier, Proc. Civ. Contrainte par 
Corps. The reference to Blais y. Barbeau was 
too brief in the Reyue Critique to allow the 
Court to appreciate its applicability to the pre- 
sent case. 

V * Petition granted. 

Pagnueloy Q.C.^ for plaintiff. 
Doutre ^ Joseph for sureties. 



SUPERIOR COURT. 

Montreal, September 14, 1881. 

B^ore Torrance, J. 

In re Remi Gohisr, insolvent and petitioner for 
discharge, and Perkins, assignee, contestant 

Costs qf previous contestation-^Identity of cause and 

parties. 

Costs due in respect to a former contestation, must 
be first paid b^ore a petitioner for discharge in 
insolvency can proceed, where the causes of 
both proceedings are identical, and the parties 
are also identical. 

Per Curiam. This was a demand for payment 
of costs incurred. The petitioner was seeking 
his discharge in insolvency. Arthur M. Perkins, 
assignee, appeared in answer to the notice of the 
application for discharge, and intimated his 
intention to contest the application, but asked 
that the costs awarded him, on the contestation 
of a previous application, be first paid him. The 
rule is laid down in LaUmde v. Lahnde^ 1 L. C. 
Jur. 290. The persons and the cause of action 
must be identical. It was a pure rule of equity 
which justified the order, and there appeared to 
the Court no reason here why the order should 
not be given. The application was now renewed 
with better hopes of success, in consequence of 
the act of Canada, 44 Vic, cap. 27, A.D. 1881, 
removing a barrier to the discharge which exis- 
ted previously. 

Motion granted. 

T, j' C, C. Delorimier, for assignee. 

R. j' L. Laflamme, for petitioner. 



CIRCUIT COURT. 

Montreal, January 26, 1880. 

B^ore Mackat, J. 

DANsBRBAuet al.,appellant8,and The Corporation 
of the Parish of St. Antoine, respondents. 

Appeal to Circuit Cour^^Ezamination qf witnesses* 
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On an appeal io the CircmL Court Jrom the deeiiian 
^ a Municipal Council^ reviting an aeteeement 
rollf the appeUantt are not entitled to examine 
witneues, 

PvR Curiam. This t^peal is taken from a 
certain dedBion pronounced 29th July, 1879, by 
the Municipal Council of the parish of St. An- 
toine, sitting in special session, by which it 
revised and altered the assessment roll then in 
foroe in that municipality. The appellants or 
petitioners did not attend the meeting of 29th 
July, and nobody there made complaint, written 
or verbal, against the Council's proceedings or 
decision. The appellants come to the Circuit 
Court, therefore, not so much as appellants as 
complainants ; as if the Circuit Court were a 
Court of first instance they make complaint and 
ask that the amendments made by the local 
Council to the assessment roll, whether by add- 
ing names to it, or striking o£f names, be 
declared irregular, null and void. 

Upon the appeal the respondents did not 
appear, and the appellants were proceeding ez 
parte and had their witnesses in attendance on 
the 20th and 2l8t instant, when the respondents 
asked to be allowed to cross-examine witnesses, 
at the same time protesting that the Circuit 
Court could-not examine witnesses, none hav- 
ing been examined before the local Council, and 
no />/(itftte having been made before it. (1071, 
C. Mun.) I allowed the plaintiflfs case to be 
gone into with the examination of all his wit- 
nesses in attendance, reserving to pass after- 
wards upon the question raised by respondents. 
The plaintiif having concluded his case in 
chief I can now easily dispose of this appeal. 

Upon appeals such as the present one to the 
Circuit Court, I hold that appellants have not 
right freely to call and examine witnesses. Art 
1071 is dear as to that. The Circuit Court has 
not power to administer oath to new witnesses 
(noiHMauz t^moint). None of the appellants' 
witnesses examined before me had been ex- 
amined before. The appellants say that they 
had not means to make a plainte before the local 
Coundl, but I do not see this. The amendments 
were made upon deliberation, and after resolu- 
tion proposed, and seconded, and agreed to. I 
see no compUunt yet, but the one made in this 
Circuit Court by the appellants, who did not 
attend the local Council meeting of July. The 
appellants do not complain of having been 



refused a hearing in the local Council. The 
articles of the Municipal Code to be considered 
in this case are 734 to 738 and 746 A. and (m 
regards particularly appeal) 1061, 1071. The 
Court has nothing to do with old article 927 of 
the Municipal Code, repealed in 1878 by the 41- 
42 Vic, c. 10. Article 927 is to be treated as 
having never existed ; the Municipal Code as it 
stands to-day is to be read as one settled, original 
law ; under it, from the local coundPs proceed- 
ings altering an assessment roll, the only appeal 
is to the Circuit Court ; but subject to the con- 
ditions and limitations enacted, among them 
those of 1071. It seems to me that appeals are 
surrounded with difficulties, but these may be 
diminished by complaints in writing being 
made early, before the local Councils, and with 
tender of witnesses. Such complaints and 
tenders the local Councils would have to attend 
to. (Bee last paragraph of 1 061, as it now reads.) 
As to its being almost impossible, in the huny 
and suddenness of the proceedings at the local 
CounciFs meetings, to formulate complaints, I 
would say for myself that I would not be exact- 
ing as to form, provided the complaint contained 
a substantive particular protest and complaint, 
with offers to prove it or support it by proofs, 
and with names of witnesses and prayer to have 
them summoned. Holding as I do that I had 
no right to examine the witnesses who have 
been examined for appellants, thdr case fails, 
and the appeal is dismissed, without costs. 

Oeoffrion ^ Co. for appellants. 

Lacatte, Olohensky ^ BtaaUlon for respondents. 



SUPERIOR COURT. 

MoxTRBAL, Sept 9, 1881. 
Brfore Tascherkau, J. 
Dillon v. Citt of Montreal. 
Corporation — Obitruetion on sidewalk — Dixmaffee. 

This was an action against the city of Mon- 
treal, by which the plaintiff, a shoemaker, 
claimed the sum of $5,000 damages. 

It appeared that on the 10th February, 1879, 
about six o'clock in the evening, while Dillon 
was going home from work, as he was passing 
along the north-west side of Notre Dame street, 
he struck his foot against a lump of snow or 
ice on the sidewalk, and fell with great violence 
to the ground. The accident was not attribn- 
i table to any carelessness on the part of the 
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plaintiff, bat was caused by a dangerous accumu- 
lation of ice or snow on the sidewalk. The &I1 
caused fracture of the thigh, and the plaintitf^ 
who was 66 years of age, was permanently 
weakened and made lame by the effects. The 
court allowed $2,000 damages. 

The judgment was as follows :— 

'< La oouretc.... 

"Consid6rant que le ou vers le 10 f&vrier 
1879, en la cit6 de Montreal, le soir et dans 
I'obscuritd, le demandeur passant sur le trottoir 
qui longe le c6t6 nord-ouest de la rue Notre- 
Dame de la dite cit6, heurta accidentellement 
du pied, et sans avoir pu Teviter, une accumu- 
lation de neige ou de glace qui se trouvait sur 
le milieu du dit trottoir, et tomba vlolemment, 
la dite chute lui causant une fracture de la cuisse 
par suite de laquelle le demandeur est depuis 
teste permanemment infirme et incapable de 
gagner sa vie ; 

<* Consid^rant que I'obstacle dangerouz qui 
a Gaus6 la dite chute du demandeur ezistait au 
dit endroit depuis un temps assez con sid6rable, 
par suite de la negligence de la corporation d6- 
fenderesse ou de ses employes, et qutf la d6fen- 
deresse est passible des dommages r^els et 
continus 6prouv6s par le demandeur, et qui 
B'el^yent k au moins $2000 : 

*' Rejette les defenses et condamne la d6fen- 
deresse h payer au demandeur la dite somme de 
$2000, avec int^rdt," Ac. 

Laeottej Oloberuky j- BisailUm, for plaintiff. 

£. Roy, Q.C, for defendant. 



SUPERIOR COURT. 

Montreal, Sept. 9, 1881. 
Brfore Taschkbbau, J. 
Starr v. McDonald et al. 

TrwiM of Chureh^-Letter qf guarantee. 

This was an action by a lirery stable keeper 
for $273, amount of an account for hire of horse 
and boggy, etc. The debt was incurred by one 
Uayoaid, and the question was as to the personal 
respoQBibility of the two defendants, Messrs. 
McDonald and James, who were trustees of the 
Protestant Union Church and school house at 
Cote St. Luc, for whom Maynard was acting. 
The demand was based chiefly on the following 
letter written by the defendants to the plaintiff: 



"Montreal, Aly 27, 1878. 

« Dear Sir, — By a motion passed at a meeting 
of the trustees of the Protestant Union Church 
and school house at Cote St. Luc, it was pro- 
posed by Mr. James, seconded by Mr. McDonald, 
that Mr. Maynard is hereby instructed to open 
an account with Mr. Starr for hire of horse and 
buggy, Mr. Starr being requested to include the 
account already incurred by Mr. Maynard in 
that against the trustees. In the fiu;e of this 
resolution we hereby request that you will 
supply Mr. Maynard with a suitable horse and 
buggy at the rate already agreed upon, the pay. 
ment of your account being made by the trustees 
about the middle of September next, when the 
collection of the subscriptions will be made.'* 

The letter was signed by the defendants, 
without any addition to their names. 

The defendants pleaded that ttiey were not 
personally responsible, but one of them, 
McDonald offered $60 In settlement of the 
matter. 

The judgment was as follows :— 
*< La cour etc ... . 

"ConsidSrant que les d^fendeurs n'ont pas 
encouru de responsabilitS personnel le & regard 
du demandeur relatlvement au compte de ce 
dernier centre le nomm6 George Maynard ; 

» Consid^rant que bien que les d^fendeurs fus- 
sent deux des syndics formant une corporation 
connue sous le nom de ^ The trustees of the 
Protestant Union Church and School House at 
Cote St. Luc," et que la dite corporation syndi- 
cale ait garanti le paiement d'une partie de la 
reclamation du demandeur , les defendeurs ne 
sont pas par \k devenus responsables personnel- 
lement envers le demandeur ; 

<< Consid^rant que par leur lettre en date du 
27Juillet 1878, les defendeurs n'ont fait que 
cOmmunlquer au demandeur la resolution de la 
dite corporation k cet 6gard, et n'ont assum6 par 
la dite lettre aucune obligation personnelle ni 
donne aucune garantie quelconque ; 

*< Consid^rant qu'en admettant mSme que les 
dMendeurs soient devenus personnellement res- 
ponsables, ils ne pourraient I'dtre que chacun 
pour une part 6gale (savoir un cinqui^me} avec 
les autres syndics, et sans solidarity ; 

« Consid6rant que le d^fendeur Hugh McDon- 
ald a offert avant Paction, pour 6viter un pro- 
cds, et a cousigne devant cette cour la somme 
de$60; 
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<<ConBid6ra]it que par lea termes de la dite 
resolution et de la dite iettre le demandeur ne 
ponrrait r6clamer en tout des dits syndics qae lea 
articles de son compte ant^rieors an mois de 
septembre 1878, et que la dite somme de $60, 
offerte et consignee, iait plus que couvrir les 
parts r6unies des deuz d^fendeurs dans ie mon- 
tant total pour lequel les dits syndics, savoir : 
les deux dSfendeurs, et trois autres personnes, 
seiaient responsables envers le denumdeor ; 

^ liaintient les ddfenses, declare les ofires et 
la consignation iaites eu cette cause bonnes, va- 
lables et suffisantes, et partant renvoie Paction 
du demandeur avec d6pens," etc, 

Kerr, Carter j- MeOibbon, for the plaintiff. 

B, j* L, Laflamme^ for the defendants. 



SUPERIOR COURT. 

Months AL, Sept. 9, 1881. 
B^wt Tabchkrbau, J. 
Bank or Montrkal ▼. Rankin. 
Cheque-^Overdnsfir-SUmpB. 

This was an action for the amount of a cheque. 

On the 21st October, 1879, the defendant gave 
his cheque on the Bank of Montreal for 
$20,689.86, payable to bearer. It was presented 
the same day, and on presentation the Bank 
paid the money. The defendant had not at the 
time a sufficient sum on deposit to cover the 
cheque, but the Bank paid the full amount, and 
entered it to the debit of defendant in a special 
account. 

The defence to the action was, first, that 
the order in question was not really a cheque, 
not being against money on deposit, but 
was in the nature of a note, and was invalid 
without stamps. Want of consideration was 
also pleaded. And, Airther, that the cheque 
was given as a compromise of a criminal prose- 
cution brought against defendant and six other 
directors of the Consolidated Bank, for making 
fidse and fraudulent returns ; that the Bank paid 
the money to Mr. John Monk aud his represen- 
tative, Mr. Ritchie, who were bringing the 
prosecution, and that thiB took place with full 
knowledge by the Bank of all the UuciE, and 
that they could not recover on the cheque. 

The Court found that the money was paid under 
the circumstances above stated, but the Bank 
had no knowledge of the alleged compromise. 
The personal knowledge of the President, Mr. 
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George Stephen, of the circumstances of the 
compromise could not be opposed to the Bank, 
as the latter was not bound by the acts of Mr. 
Stephen in his individual capacity, and bad no 
cognizance of the pretended compromise at the 
time the money was paid. As to the alleged 
necessity for stamps on the cheque, the Conit 
did not consider the preteneoon tenable.. Every 
order in writing on a bank for the payment of 
money is a cheque, and as such did not require 
to be stamped. The . pleas of the defendant 
must be overruled^' slid Judgment mast go iJ 
fiiivor of plaintiffL^r $20,689.85. 

The jxidfpumis as follows : 

"La 

que tout ordre par 6crit sur nne 
nrlQ^ paiement d*ime somme d'argent, 
Hbh^ttej^t comme tel n'est pas assujetti h, 
fessft^'^^tre timbr6 j 
C'onsid6rant que le mandat 4^i^x^ alligu^ 
en^l^action est un ch^ue qui n^vait pas besoin, 
pour sa validit6, d'dtre rev||n d'un timbre ; 

"Consld^rant^que le^glkllSgations de I'oction 
sont suffisantes en loi ; 

<' Renvoie et rejette la dite exception 2k la for- 
me avec d6pens. 

'<Et proc6dant & adjuger sur le m6rite de 
la cause ; 

»ConBid6rantque le 21 Octobre 1879, le d6- 
fendeur a toiis son chdque ou mandat k ordre 
sur la demanderesse pour le paiement de 1a 
somme de $20,589.85, payable au porteur da 
dlt cheque, et que sur presentation d'icelai le 
mdme jour, la demanderesse paya la dite somme 
au porteur du dit chdque et la porta au debit 
du d6fendeur ; 

"Considerant que le dit jour le d^fendeor 
n'avait pas £i la dite banque demanderesse un 
d6p6t suffisant pour couvrir tout le montant da 
dit cheque, mais qu'2i sa demonde sp6ciale, la 
demanderesse paya tout le dit montant, leqnel 
montant elle a subsdquemment, encore li la de- 
mande du dSfendeur, entr6 dans ses livres an 
ddbit de ce dernier, dans on compte spdcial ; 

"Consid^rant que le die chdque a 6t6 par la 
dite banque remis au d6fendeur qui Ta prodait 
avec ses defenses ; 

" Consid6iant que la dite banque a pay6 le 
montant du dit cheque dans le cours ordinaire 
de ses op6rations joumalidres de banque, de 
bonne foi et dans Pignorance de la destination 
du produit du dlt ch^^e ; 
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"ComsidSrant que Ic d^fendeur n'a aucnne- 
ment proiiy6 la participation de la banque de- 
manderesse dans le pr6tendu compromis all6ga6 
aroir eu lieu entre le dit d^fendeur et le nomm6 
John Monk on see agents, en ex6cation duqael 
le dit cheque aurait 6t6 6mi8, et qni aurait 6t6 
en«ach6 d'ill^lit6 et de nullity, d'aprds les de- 
fenses ;^ 

^^Consid^rant que la connaissance personnelle 
que le nomm6 Geoige Stephen, President de la 
dite Baaque^ a pu avoir du dit pr6tendu compro- 
mise ne pent etre oppos^e k la demanderesse, qui 
n'est po8 liee par les actes du dit Stephen, et 
qui ne les connaissait pas lors du paiement du 
dit ch^ue ; 

^ Consid6rant que quelque soit la nature et le 
caract^re du dit compromis, 11 ne pent ancune- 
nement Ore opposd & la demanderesse ni Tem- 
p^cber de recouvrer la dite somme de $20,689. 
85; 

" Bejette les defenses, et condamne le d6fen- 
deur h payer k la demanderesse la dite somme 
de$20,6t9.86 avec int^rdt k compter du 21 Oc- 
tobre 1879, et les dfipens.'* 

W. F, RiUhie, for plaintiff. 

Oirouard j* Wurtelej for defendant. 

W. ff. Kerr, Q.C., counsel. 



COBUT OF QUEEN'S BENCH. 

[In ChambersJ 

Before Monk, J. 

Ex parte Gdstate Chbrbl, petitioner for writ of 
Habeas Corpus. 

Summary c4>nvietion — 32-33 Viet. e. 32, ». 17 — 

Sentence. 

In caaes tried under 32-33 Viet, e. 32, «. 2, M. 3, 4, 

5 and 6, if the priioner be condemned to fine 
and intprieonmentj hard labor may be added to 
the eenUnce <^ imprieonment, 

Le requ6rant avalt 6te condamnd par M. le 
. Becorder de Montignjr (sur conviction .d'avoir 
tenu, sur la rue Titr6, k Montr6al, une maison 
de prostitution), lo 2k un emprisonnement de six 
mois mix travaux iorcte ; 2o k"^ une amende* de 
cent dollars, y oompris les frais, et 3o k un em- 
prisonnement additionnel de six mois. sans tra- 
vaux iorc68, si cette amende n'^tait pajB pay6e k 
rezpiiation dn terme en premier lieu mentionn6. 
Le requdrant avait subi son procds en vertu 
du chapitre 32 de Tacte de 1869 (32-33 Victoria) 
sec. 2, sous sec. 6. U avait 6t6 condamnS en 



vertu de la section 17 du mdme acte, laquelle 
permet au magistrat devant qui la cause a 6t6 
instruite et qui trouve Taccusation fondle, de 
condamner Faccus^ et I'incarc^rer dans la prison 
commune on autre lieu de detention, pour y 
dtre detenu << avec on sans travaux forces," pour 
une p6riode de pas plus de six mois, ou k payer 
une amende n'exc6dant pas, avec les frais, la 
somme de cent piastres, " ou k une amende et 
un emprisonnement'' n'exc6dant pas la p6riode 
et la somme susdites. 

M. A, P, Qlobentky, avocat du requ^rant, pr6- 
tendait, en s'appuyant sur un jugement rendu 
par Son Honneur le juge Ramsay (re May So- 
mertj terme criminel de septembre 1876, ji Mont- 
real) que les mots " avec ou sans travaux forc6s ** 
auraient dt §tre r6p^t6s aprds le mot " empri- 
sonnement,'' dans la demi^re partie de la clause ; 
qu'au moins on aurait dH expliqner clairement 
que I'emprisonnement en dernier lieu men tionn6 
devait dtre de la m^me nature que celui en pre- 
mier lieu indiqu6 ; que le statut devait €tre inter- 
pr6t6 strictement et ne pas permettre le sous-en- 
tendu : que Pemprisonnement tel que pr6vu par 
le I6gi8lateur, s'entendait, en langage l^gal, fans 
travaux forces : que le Becorder, en imposant les 
travaux forces, avait exc6d6 sa juridiotion : que 
par consequent la conviction rendue par lui, et 
• le commitment 6mis en vertu d'icelle, ^talent 
nuls, devaient Stre cassis et le requ6rant remis 
en libert6. 

M. AldSric Ouimety CR.^ pour la Couronne, 
soutint que les proced6s du Becorder dtaient 
parfiaitement r6guliers sous tous les rapports. II 
est evident, dit-il, que le 16gislateur n*a pu avoir 
en vue, en declarant que le magistrat pouvait 
condamner et k Tamende et k I'emprisonnement, 
un autre mode de punition que celui dh}k men- 
tionn6 k quelqnes lignes d'intervalle plus haut 
dans la mdme clause : que Tesp^ce d'emprison- 
nement pourvu, 6tait aux travaux forces, ou 
sans travaux forcto, k la discretion du magistrat. 
II fiallait lire le statut criminel, comme les statuts 
civil B, et ieur donner une interpretation que la 
loi, qui voulait punir le genre d'offense commis 
par le requ6rant, d'une fa^on exemplaire, avait 
eu en vue. A I'appui de sa proposition, M. Oui- 
met produisit plusieurs autorites tant anglaises 
que canadiennes, sur la question d'interpretation 
des statuts. II fit aussi allusion k la cause de TFtZ- 
liame ropportee dans le 19e volume du Jurist, 
dans laquelle une question de ce genre avait et6 
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80uley6e, et d6cid6e par la Cour d'Appel, dans 
un sens contraire auz pretentions da reqa6rant. 
II tormina par quelques remarques sur la gra- 
vity de Tofifense commise et la ndcessit^ de met- 
tre un frein k des crimes dn mdme genre. 

Le tribonal aprds avoir d61ib6r6 s6rieasement 
sur la demande du requ^rant, rendit son jnge. 
ment. L'Honorable jnge Monk, parlant en son 
nom et en celui de ses hOnorables coll^gnes, 
d^clara que les juges presents 6taient unani- 
mee k d6cider que les proc4d6s du Recorder 
etaient conpl^tement en r^gle, que celui-ci avait 
le droit, d'aprte la clause 17 du chapitre 32 de 
I'acte de 1869, d'ordonner I'emprisonnement 
avec ou sans travauz forces, que la demande du 
requ^rant devait dtre rejetee, le writ & habeas 
corpus cas86, et Gustave Ch^rel remis entre les 
mains du geClier, pour subir la peine & laquelle 
il ayait 6t6 condamn6. 

L'honorable juge fit connaitre toutes les diffi- 
cult^ qui Burgissaient dans I'interpretation 
d'une telle clause. II a signals les jugements dans 
la cause de Williams et dans celle de Somers. 
Dans le premier one disposition k pen pr^s iden- 
tique, contenue dans un statut po6t6rieur, a une 
autre disposition aveo laquelle elle 6tait d^lar6e 
oomprendre les trayaux forces par trois sur cinq 
juges de la Cour du banc de la Reine. Lui et 
rhonorable juge Bamsay ont diff6r6 de la mi^ 
rite compos6e des honorables jug&-en-chef, San- 
bom et Taschereau. 

Mais la conciliation des deux teztes de loi 
mis en question dans la cause de Williams est 
r6ellement plus difficile que dans ce cas present, 
oil la disposition ti interpreter est dans la mdme 
section que celle ayec laquelle il s'agit de la con- 

cilier. La version anglaise or to both fine 

and imprisonment, not exceeding the said period 
and su m n e laisse pas de doute que le Idj^is- 
lateur a entendu mfiiger le mdme mode d'empri- 
Bonnement, dont il a parl6 plus haut, surtout 
quand on le compare k ceux inflig^s pour la 
mdme offense dans le chap. 28 qui est le statut 
ddfinissant Toffense en question. 

A. P, Olobentkif, for the petitioner. 

Aldirie Ouimetj Q.C., for the Crown. 



RECENT ENGLISH DECISIONS. 

Criminal law — Forgery — Inchoate instrumefU.-— 
The prisoner was indicted in the first count for 
foiging and uttering an indorsement on a bill 
of exchange, in the second count on a paper 



writing in the form of and purporting to be a 
bill of exchange, and in the third count on a 
certain paper writing. The fiicts were these : 
The prosecutor wrote the body of a bill of ex- 
change, but without signing the drawer's name, 
and sent it to the prisoner, who was to aooept 
it and procure an indorsement by a solvent per- 
son, and return it to the prosecutor. The pri- 
soner accepted it, and forged the indorsement of 
another person's name, and returned it. HeU 
that the prisoner could not be convicted upon 
this indictment, as the document was only aa 
inchoate instrument of no value when the pri- 
soner forged the indorsement. Cases cited: 
McCall V. Taylor, 34 L. J. 365 ; Stoessiger v. 
South-Bast R. Co., 3 El. & B. 549. Crown Cae. 
Be8.,May 21, 1881. JUginav, Harper. Opinion 
by Lord Coleridge, C.J., 44 L. T. Rep. (N.S.) 
615. 

CoUinon^CompuUory Pilotage.— A tug be- 
longing to the respondent was engaged to tow 
a ship belonging to the appellants to harbor. 
The ship was in charge of a pilot compulKorily 
employed. The tug attempted to tow the ship 
across a bank, instead of going round it, and 
the ship struck on the bank and sustained dam- 
age. In an action brought by the shipowners 
against the owner of the tug, it was proved 
that the pilot signalled to the tug to change 
her course, but did not cast ofif the tow rope on 
finding his signals disregarded, and in the 
opinion of the nautical assessors he was <' neg- 
ligent, supine and inactive." Held (reversing 
the judgment of the court below), that this did 
not amount to contributory negligence on the 
part of the ship, and that her owners were en- 
titled to recover for the damage sustained. 
The Julia, Lush. 224 ; 14 Moo. P. C. 210, ap- 
proved. Other cases cited, The Diana, 1 W. 
Rob. 131 ', The Duke of Manchester, 2id. 470 ; 
The Clyde Navigation Co. v. Barclay, 1 App. 
Cas. 790 ; 36 L. T. Rep. (N. S.) 379 j Bland k. 
Ross, 14 Moo. P. C. 210 ; Quarman v. Burnett, 6 
M. k W. 509 ', Smith v. St. Lawrence Tow Boat 
Co., L. R., 5 P. C. 308 ; 28 L. T. Rep. (K. S ) 
886 ; The Energy, L. R., 3 A. A E. 48 ; 23 L. T. 
Rep. (N. S.) 601 ; Thorogood v. Bryan, 6 C B. 
115 ; Davis v. Mann, 10 M. k W. 546 ; Ashby 
V. White, Sm. Lead. Cas. 300. House of Lords, 
March 7, 1881. Spaight v. Tedeastle. Opinion 
by Lord Chancellor Selborne, 44 L. T. Rep. 
(N. S.) 589. 
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THB ENGLISH BENCH, 

The retirement of Lord Justice Bramwell, 
fonnerly a Judge of the Court of Exchequer, is 
noticed in the cable despatches. The rapidity 
of the changes on the English bench within 
the last doxen years has excited some remark. 
Within twelve years every judge on the com- 
mon law side has died, retired, or been promoted. 
In the Queen's Bench, Lord Chief Justice Cock- 
bum and Justices Shee and Quain have died ; 
Justice Blackburn has become Lord Blackburn, 
Justice Lush has become a Lord Justice, Sir 
John Mellor has retired, and Sir James Hannen 
has gone to the Divorce Court. In the Exchequer, 
Chief Baron Kelly and Barons Channell, Pig- 
gott and Cleasby have died ; Baron Bramwell 
has become a Lord Justice and has now retired. 
Baron Martin has also retired. In the Common 
Pleas, Chief Justice Earl has retired, Chief 
Justice Bovill and Justices Willes, Keating, 
Honyman, and Archibald have died. Mr. Jus- 
tice Brett has become a Lord Justice, Mr. Justice 
Byles has retired, and Justice Montague Smith 
has been transferred to the Privy Council. On 
the Equity side, Lords Chelmsford, Westbury, 
Cianworth and Hatherley, ex-Lords Chancellors, 
have died, Lords Justices Turner, Knight-Bruce, 
Solt, Giffiard, James and Thesiger have died. 
Lord Romilly, Master of the Roils, has also died. 
Vice Chancellors Stuart, Kindersley and Malins 
have retired, and Vice Chancellor Wickens has 
died. Sir James W. Colvile, of the Judicial 
Committee, is also among the departed. 



BNCOURAOING MURDER OF FOREIGN 
POTENTATES. 

We give up a portion of our space this week 
to a very interesting case, Reg. v. Mott^ before 
the Criminal Court of Appeal in England, on a 
point reserved by Lord Chief Justice Coleridge. 
It has been decided that a newspaper article 
inciting to and encouraging the murder of 
foreign sovereigns comes within the statute, 
without proof that it was read by or influenced 
any particular person. The whole case^ which 



has-been very fully examined by the learned 
judges, is of interest in these times, when so 
many persons seem to be desirous of procur. 
ing the assassination or removal of crowned 
personages and others in authority. 



NOTES OF GASES. 



SUPERIOR COURT. 

Montreal, Septemlxir 19, 1881. 
Before Torrancb, J. 

Ex parte Radiger, petitioner for certiorari, and 
Hawkins, and Beaudry, respondent. 
Commieiioneri Courts — Reeueation. 
Commiuionere of Commissionera* Courts may be 
recused like other judges. A judgment ren- 
dered by a commissioner personally interested 
in the suit J wiU be annulledj though the ground 
of recusation was not invoked at the trial. 
Commissioners are bound to take notes qf the 
evidence in writing. 
This was a motion to quash a iudgment of 
the Commissioners' Court at Hochelaga. 

" The Court having heard the plaintiff and the 
defendant in this cause, and having examined the 
proof and the proceedings, and deliberated 
thereon, condemned the said defendant to pay 
to the said plaintiff the sum of $5 cy. amount 
of debt, and $1.70 amount of costs." The 
objection taken by petitioner, was that the com- 
missioner sitting was interested in the litigation, 
being himself responsible to plaintiff for the 
amount. This interest was established by 
affidavit and not denied. 

Per Curiam. By C. C P. 1185, 6, these 
commissioners may be recused like other judges, 
and the recusation must be in writing, and by 
C. C. P. 177, interest is a disqualification, and 
the party having a right to recuse may renounce 
his right save and except the case in C. C. P. 
177, namely the disqualification of interest, which 
cannot be waived. No such recusation was 
made here though the ground must have been 
known, and art. 180 says, that a party aware of 
the ground is bound to make it known as soon 
as it comes to his knowledge. On this ground 
therefore the Court things that the judgment 
should be set aside. Vide also Paley, Convictions, 
pp. 38,9. There is another consideration. There 
are no notes of the evidence given before the 
commissioner, and the Act creating these courts, 
does not exempt them from taking notes of 
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evidence, as the Circuit Court is exempted in 
non-appealable caseB, C. C. P. 1101. In the 
case of juKtices of the peace in England making 
summary convictions, the justices are expected 
and enjoined to take notes of evidence: Chitty's 
Bum's Justice vo. Conviction 833 and 840, 
edition of 1831 : Paley, Convictions, p. 117, cd. 
1866 : Kerr's Magistrates' Acts, p. 181. 

Next as to costs : The question of costs is in 
the discretion of the Comt. At the trial in the 
Commissioners Court, the defendant does not 
appear to have recused the judge. The debt is 
probably due t3 the plaintiff, Beaudry, who may 
still c^aim it, and the Court thinks here that 
the plaintifif should not be condemned in costs. 

Judgment annulled. 

Geoffrion Sf Co. for petitioner. 

Judah ^ Branchaud for Beaudry. 



SUPERIOU COURT. 

Montreal, Sept. 19, 1881. 
Before Torrance, J. 
Pbrras v. Govbtte, phe. 
Writ of Summ&n^^^ Amendment. 

The Court will allow a wriif which, by inadverleneej 
wot not ii^ned by the prothonoiary^ to be amend- 
ed by adding the signatu/e of thai officer, after 
an exception A la forme hoe been filed. 

This was a motion by plaintiff to amend the 
writof summons and declaration after the iiling 
of an exception d la forme by defendant. The 
writ served upon the defendant and the oilginal 
were by inadvertence given out of the office of 
the prothonotary, without the signature of the 
prothonotary. The defendant availed himself 
of this informality by filing an exception ft la 
forms, rely lag upon C. C. P. 46, 61, which 
require the foimality of the signature on nam 
of nullity. The pla'ntiff moved for an order 
upon the prothonotary to 8ffi.T his signature, on 
payment of costs of exception, and that plain- 
tiff be perm -tied, to serve upon defendant a 
correct copy o? writ and declaration. 

The Court, after conference with Caron, 
Rainvllle, Papfneau and Jette, JJ., granted the 
motion subject to the payment of costs. 

C, A. Comtllier for plaintiff. 

Pr^foWlaine for defendant. 



SUPRIOB COURT. 

Montreal, Sept 17, 1881. 
Before Torrance, J. 

ClIEVALLIER V. CUVILLIER ct EI. 

Cosie — Demurrer maintained as to pari of demand. 

Where a demurrer m maintained a» to part of the 
demand^ the attorney i» entitled to the same fee 
as on demurrer diemissed. 

This was a motion by plaintiff to revise the 
taxation of a bill of costs in favor of defendants. 

The defendants had demurred to a large por- 
tion of the demand of plaintiff, (over $150,000) 
and the demurrer hnd been maintained to this 
portion with costs. 1'he prothonotary had 
nllowed a full bill of costs on the demurrer as 
if the action had been dismissed. The tariff 
had made no p-o vision for this particular case, 
in which afi^er the demurrer was maintained a 
poi'tion of the demand remained intact. There 
was no fee mentioned in the ta 'ff for the case 
of a demurrer main'.aincd, though there was for 
a demuii'er dismissed, apart from the case of an 
action dismissed. 

The Judge reduced the fee to $8, being the 
amount allowed for a demuiTor dismissed, seeing 
the judgment gave costs, and the action was 
not dismissed. 

Doutre J* Josph for plaintiff. 
Barnard, Beauehamp j* Creighton for defen* 
dants. 



NEWSPAPER ARTICLE ENCOURAOmG 
MURDER OF FOREIGN POTENTATES. 

CROWN CASES RESERVED. JUNE IS, 1881. 

ReoiNA V. Most, 44 L. T. Rep. (N.S.) 823. 

The defendant ivroto and pnblished pn aiJcle in a 
newspaper in London, which was sold to the 
public and also circulated amon<c sabscriben*. 
which article the jury found was inteaded to ami 
did onoouroiffe, and wss an endeavor to penoade 
persons to murder fo'ei&n potentates, and that 
such encoum cement and endeavoring to persuade 
was the natural and re.tsonable effect vf the arti- 
cle. HeUU that the defendant wa3 guilty of a 
misdemeanor within secMon 4 of the 24 and 25 
Vict., ch. 100, which makes it a misdemeanor to 
endeavor to persoade a person to murder any other 
person. 

Case reserved for the opinion of this court by 

Lord Coleridge, C. J. 

Johann Most was tried before me at the Cen. 
tral Criminal Cour^ on the 25th May, on an in- 
dictment containing twelve counts. The first 
two counts contained charges of publishing a 
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scandalouB libel at common law ; and on these 
counts a separate verdict of guilty was taken, 
and no question arises upon them. 

The remaining ten counts charged the pris- 
oner with offending against 24 and 25 Vic, ch. 
100| § 4. The subject-matter of all the counts 
was the same publication, which was treated as 
a oommon-law libel in the first two counts, and 
as an offence against the statute in the remain- 
ing ten. It was an article written in German 
in a newspaper entirely in that language, but 
published weekly in London, and enjoying an 
average circulation of 1,200 copies. The pris- 
oner was proved to be the editor and publisher 
of the paper. Several copies of the paper were 
proved to have been bought at his house, and 
some copies of a reprint of the article in ques- 
tion were actually sold by the prisoner himself 
to one of the witnesses called on behalf of the 
Crown. 

It is not necessary to set out the article at 
length, but it contained amongst others the 
following passages : 

• ••••« 

"Like a thunderclap it penetrated into 
princely palaces where dwell those crime-bela^ 
den abortions of every profligacy who long since 
have earned a similar fate a thousand-fold." 

• *•••♦ 

'< Nay, just in the most recent period they 
whispered with gratification in each others' ears 
that all danger was over, because the most en- 
ergetic of all tyrant-haters the < Russian Nihil- 
ists,' had been successfully exterminated, to the 
last member. 

" Then comes such a hit. 

*< William, erewhile Cannister-shot Prince of 
Prussia, the new Protestant Pope and soldier, 
emperor of Germany, got convulsions in due 
form irom excitement. Like things happened 
at other courts.'' 

" At the same tim>e they all know that every 
success has the wonderful power, not only of 
instilling respect, but also of inciting to imita- 
tion. There they simply tremble then from 
Constantinople to Washington for their long 
since forfeited heads." 

<<When in many countries old women only, 
and little children yet limp about the political 
stage with tears in their eyes, with tiie most 
lottttisome fear in their bosoms of the castiga- 
ting rod of the State night watchman, now, 
when real heroes have become so scarce, such 
a Brutus deed has the same effect on better na- 
tures as a refireshing storm." 

• • « » • • 

" To be stire it will happen once again that 



here and there even Socialists start up, who, 
without that any one asks them, assert that 
they for their part abominate regicide, because 
such an one after all does no good, and because 
they are combating not persons but institutions. 
This sophistry is so gross that it may be con- 
futed in a single sentence. It is clear, namely, 
even to a mere political tyroj that State and 
social institutions cannot be got rid of until 
one has overcome the persons who wish to 
maintain the same. With mere philosophy 
you cannot so much as drive a sparrow from a 
cherry tree, any more than bees are rid of their 
drones by simple humming. 

"t)n the other hand, it is altogether fitlse 
that the destruction of a prince is entirely with- 
out value, because a substitute appointed be- 
forehand forthwith takes his place. 

" What one might in any case complain of, 
that is only the rarity of so-called tyrannicide. 
If only a single crowned wretch were disposed 
of every month, in a short time it should afford 
no one gratification henceforward still to play 
the monarch." 

• •<»••• 

*' But it is said, < will the successor of the 
smashed one do any better than he did? We 
know it not. But this we do know, that the 
same can hardly be pcrniitted to reign long if 
he only steps in his father's footsteps." 

• ••*•• 

Meanwhile, be this as it may, the throw was 
good ; and we hope that it was not the last. 

" May the bold deed, which, we repeat it, has 
our full sympathy, inspire revolutionists tax and 
wide with fresh courage." 

• ••••• 

The 4th section of 24 and 25 Yict., ch. 100, 
is as follows : All persons who shall conspire, 
confederate, and agree to murder any person, 
whether he be a subject of her majesty or not, 
and whether he be within the queen's do- 
minions or not, and whosoever shall solicit, 
encourage, persuade, or endeavor to persuade, 
or shall propose to any person to murder any 
other person, whether he be a subject of her 
majesty or not, and whether he be within the 
queen's dominions or not, shall be guilty of a 
misdemeanor, and being convicted thereof, 
shall be liable, at the discretion of the court, to 
be kept in penal servitude for any term not 
more than ten and not less than three years, or 
to be imprisoned for any term not exceeding 
two years, with or without hard labor. 

The ten counts framed upon this section all 
charged the prisoner with having « encouraged" 
or ^'endeavored to persuade" persons to '^murder 
other persons," some named and others not 
named, who were in all cases not subjects of 
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her majesty, nor within the quccn'8 dominione. 

The 3d and the 9th counts, so far as material 
to the present question, were as follows (they 
may be taken as specimens of the other counts, 
which were in their legal incidents the same) : 

<< Count 3. And the jurors aforesaid, upon 
their oath aforesaid, further present that here- 
tofore, to wit, on the 19th day of March, in the 
year of Our Lord 1881, the said Johann Most 
unlawfully, knowingly, wilfiiUy and wickedly 
did encourage certain i)erson8, whose names to 
the jurors aforesaid are unknown, to milder 
certain other persons, to wit, the sovereigns and 
rulers of' Europe, not then being within the do- 
minions of our said lady the queen, and not be- 
ing subjects of our said lady the queen, against 
the form of the statute in that case made and 
proTidcd, and against the peace of our said 
lady the queen, her crown and dignity." 

"Count 9. And the jurors aforesaid, upon 
their oath aforesaid, further present that here- 
tofore, to wit, on the 19th day of March, in the 
year of Our Lord 1881, the said Johann Most 
unlawfully, knowingly, wilfully and wickedly 
did encourage certain persons, whose names 
are to the jurors aforesaid unknown, to murder 
a certain other person, to wit, His Imperial 
Majesty Alexander the Third, Emperor of all 
the Russias, not then being within the do- 
minions of our said lady the queen, and not be- 
ing a subject of our said lady the queen, 
against the form of the statute in that case 
made and provided, and against the peace of 
our said lady the queen, her crown and dignity." 

The evidence in support of these counts was 
the same as that in support of the first and 
second counts ; and the only encouragement 
and endeavor to persuade proved was the publi- 
cation of the libel. 

I directed the jury that if they thought that 
by the publication of the article the defendant 
did intend to and did encourage or endeavor to 
persuade any person to murder any other per- 
son, whether a subject of her majesty or not, 
and whether within the queen's dominions or 
not, and that such encouragement and endea- 
voring to persuade was the natural and reason- 
able efifect of the article, they should find the 
prisoner guilty upon the last ten counts, or 
such of them as they thought the evidence sup- 
ported. The jury convicted the prisoner upon 



all the ten counts, and there was abundant evi- 
dence to justify them if my direction was cor- 
rect. 

Entertaining, however, some doubt as to the 
correctness of my direction,.! defeired sentenc- 
ing the prisoner, and I have now to request the 
opinion of the Court of Criminal Appeal 
whether such direction was correct in point ot 
law or not. 

If the Court of Appeal thinks the direction 
correct, the conviction on those ten counts is 
to be affirmed ; if otherwise, the conviction on 
those ten counts is to be quashed. 

A. M. SuUivatij for the prisoner. 

The Attorney-Oeneral {Poland and A. Z. Smiik 
with him) for the prosecution. 

Lord CoLKRmGS, C. J. I am of opinion that 
this conviction should be affirmed. The ques- 
tion arises upon section 4 of 24 and 25 Vict., 
ch. 100, which enacts that " all persons who 
shall, or any one who shall" — I leave out the 
unnecessary words — " encourage, or who shall 
cftdeavor to persuade any person to murder any 
other person, whether a subject of the queen's, 
or within the queen's dominions, or not, shall 
be guilty of a misdemeanor." Now the donbt 
that arose in my mind was whether the words 
of this section were satisfied by publicatioa 
broadcast, of that which, if directed ore tennu 
to a particular individual, or ore temu to a great 
number of individuals, or by writing to a par- 
ticular individual or a great number of Individ- 
uals, would undoubtedly have been within the 
words of the section. On consideration, I 
think that doubt was not well founded ; indeed, 
all doubt has been entirely cleared away by 
the argimient which I have hoard this mom- 
iug. I do not think it necessary to pnrane the 
inquiry, however interesting it may be, as to 
the history of this clause. It is said that the 
words are copied from the Irish statutes of 1796 
and 1798 (36 Geo. 3, ch. 27 ; 38 Geo. 3, ch. 57). 
It may be that they are, but as has been truly 
observed, we have not to do with the history of 
the words, unless the words in the statute 
are doubtful, and require historical inves- 
tigation to explain them. If the words are 
really and fairly doubtfhl, then, according to 
well known legal principles, and principles of 
common sense, historical investigation may be 
used for the purpose of clearing away the doulyt 
which the phraseology of the statute creates. 
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Bat upon looking at these words I think there 
is DO snch doubt created by the phraseology. 
We have to deal here with a publication proved 
by the evidence at the trial to have been written 
by the defendant, to have been printed by the 
defendant, that is, he ordered and paid for the 
printing of it, sold by the defendant, called by 
the defendant his article, and intended, as the 
jury have found, and most reasonably found, to 
be read by the twelve hundred or more persons 
who were subscribers to or the purchasers of 
the FMheit newspaper ; and further we have to 
deal with an article which the jury have found, 
and I am of opinion have rightly found, to be 
naturally and reasonably intended to incite and 
encourage, and persuade or to endeavour to per- 
suade persons who should read that article to 
the murder either of the Emperor Alexander or 
the Emperor William, or in the alternative the 
crowned and uncrowned heads of States, as it is 
expressed in one part of the article, from Con- 
stantinople to Washington. The question 
therefore simply is on those facts, which are 
undisputed, and with regard to which the jury 
have pronounced their opinion— Do those facts 
bring it within these words ? I am of opinion 
they clearly do. An endeavour to persuade or 
an encouragement is none the less an endeavour 
to persuade or an encouragement, because the 
person who so encourages or endeavors to per- 
suadei, does not, in the particular act of en- 
couragement or persuasion, personally address 
the one or more persons whom the address which 
contains the encouragement or the endeavour to 
persuade reaches. The argument has been well 
put that an orator who makes a speech to two 
thousand people does not address it to any one 
individual amongst those two thouband ; it is 
addressed to the whole number. It is en- 
deavoring to persuade the whole number or 
large portions of that number, and if a particu- 
lar individual amongst that number addressed 
by the orator is persuaded, or listens to it and is 
encoutaged, it is plain that the words of this 
statute are complied with ; because, according 
to well-known principles of law, the person who 
addresses those words to a number of persons 
must be taken to address them to the persons who 
he knows hear them, who he knows will under- 
stand them in a particular way, do understand 
them in that particular way, and do act upon 
them; For that purpose the case which was 



suggested by my brother Williams, and was 
mentioned by me to Mr. Sullivan just now — 
the case of Gerhard v. JSaieSy 2 E. & B. 476 ; 22 
L. J. 364, Q. B. — is an authority. There are 
authorities to be found elsewhere to the same 
effect, that a circular addressed to the public, 
containing false statements, reaching one of 
them as one of the public, not as an individual 
picked out, but as one of the public, who is 
influenced by the statements in that circular to 
his disadvantage, and who is injured by them, 
may afford good ground for a personal action for 
damages occasioned by the statements in that 
circular against the person who has issued it to 
the public, the reason being that the recipient 
of the circular is one amongst the number of 
persons to whom it is issued, and he has been 
injured by the statements contained in it. It 
seems to me that this is not the less an endeavor 
to persuade or an encouragement to murder, 
either named individuals or unnamed individu- 
als, because it is under another aspect of the 
law a seditious and scandalous libel. On the 
whole, I am clearly of opinion, on the words of 
the statute and upon the authorities — ^the only 
authorities which have been cited appeared to 
me to be against Mr. Sullivan — that the direc- 
tion given at the trial is correct, and the con- 
viction right and proper to be affirmed. 

Grove, J. I am of the same opinion. The 
words of the act, so for as they are material to 
this case are, « Whosoever shall solicit, encourage, 
persuade, or endeavour to persuade, or shall 
propose to any person to murder any other 
person, whether he be a subject of her majesty 
or not, and whether he be within the Queen's 
dominions or not, shall be guilty of a misde- 
meanor," etc. Now, I think there can be no 
doubt that those words taken alone, for reasons 
which I will presently give, apply, at all events, 
to more than one particular person. I do not 
think it would be argued that if a person instead 
of encouraging or endeavoring to persuade one 
person, endeavored to persuade two persons, or 
three persons, that would not be within the act; 
because in endeavoring to persuade two or three 
persons, he endeavors to persuade each of those 
two or three persons. Then, to go a step further, 
supposing he addresses eight or ten persons, 
and says : " Now I recommend any one of you 
who has the courage to do it, to murder so and 
so, and you will gain so and so by it,'' or uses 
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other words by way of argument or by way of 
promise to induce some one or more of those 
persons to murder another, surely that would be 
encouraging a person or persons — ^that is, each 
and every one of those persons to murder. 
Then, supposing it is not done by word of 
mouth — ^supposing a person writes a letter— to 
an individual person to murder the Emperor of 
Russia^ can it be said that that is not wholly 
within the words of this section ? It appears 
to me it is absolutely within them. It is a 
direct encouragement to a person to murder the 
Emperor of Russia. Then, if he goes further, 
and instead of writing one letter, he writes ten 
or twenty letters, and distributes them to persons 
whom he thinks they may have an effect upon, 
or the first twenty who come, does not he then 
encourage each of those persons to commit 
murder? Then, to go a step further, if he 
prints a circular of the same character as a 
letter, and hands that to twenty or more than 
twenty persons, is not that an encouragement 
to every one of those twenty persons to commit 
a murder? Does he lessen the offence by 
increasing the number of persons to whom he 
publishes or transmits this encouragement? 
Then, can it be said that the printing of a 
paper and circulating it to a definite body of 
subscribers, as was done here, or to all the world, 
is not an encouraging within the section ? It 
is beyond my comprehension to see that that 
can alter the matter at all. It seems to me, 
first, that it is clearly w'thin the words of the 
statute ; and secondly, that so far from extenu- 
ating — I do not mean in the sense of punish- 
ment^ but diluting the ofience — it increases it, 
because he not only endeavors to persuade a 
person to commit the offence, but a considerable 
number of different persons, into whose hands 
the paper may fall. It appears to me therefore 
that it is literally and clearly within the words 
of the statute, which are " persuade any person," 
and it does not the less do that because it per- 
suades, or endeavors to persuade or encourages, 
separately, a considerable number of persons. 
Then, there is another argument of Mr. Sul- 
livan's which is, as I understand it, that this 
section is to some extent the same — the words 
are almost the same — as the previous Irish act 
of 38 Geoi 3, ch. 57, which was an addition to 
or an amendment of a previous Irish act (36 
Geo. 3, ch. 27) relating to conspiracies. There 



is no doubt that the act of 38 Geo. 3, does pri- 
marily, by the preamble, appear to relate to con- 
spiracies, because, after reciting the previous 
Irish act of 36 Geo. 3, ch. 27, whereby it was 
enacted that persons who should by coarse of 
law be convicted of conspiring, confederating 
or agreeing to murder a person should be 
adjudged felons, it goes on to a second recital : 
*< And whereas the said recited act hath been 
found ineffectual for the punishment of the 
crimes of proposing to, soliciting and per- 
suading others to enter into and engage in 
such^conspiracies, be it therefore enacted that 
any person or persons who shall propose to, 
solicit, encourage, persuade, ix endeavour to 
encourage or persuade any person or persons to 
murder any person, and shall be thereof by doe 
course of law convicted,'* etc. Kow, there the 
word " conspiracy " does not occur, although it 
occurs in the preamble. Then Mr. Sullivan's 
argument, as I understand it, is that wc are not 
to hold that the stetute 24 k 25 Vict., ch. 100, 
sec. 4, applies, unless there is a conspiracy, that 
is, unless there are two minds brought to bear 
on the subject But the statute does not so 
state. The ineffectual character of the previous 
statute is recited, and in order to remedy its 
defects the statute of which I am speaking is 
expressed to be enacted. But I do not require 
in truth to inquire into the meaning of the 
Irish statute, because the words of the statute 
on which this conviction went are perfectly 
clear. There is no such redtal therein as the 
second recital in the Irish statute I have alluded 
to j but section 4 of 24 and 25 Vict., ch. 100, 
after having dealt with the question of a con- 
spiracy clearly in the first clause of it, goes on, 
<( and whosoever shall solicit^encouiagejpersuade 
or endeavour to persuade, or shall propose to 
any person to murder any other person, whether 
he be a subject of her majesty or not, and 
whether he be within the Queen's dominions or 
not) shall be guilty of a misdemeanor." There 
the act severs and contrsdistinguishefl, if I may 
say so, the two offences— the conspiring on the 
one hand, and the encouraging or endearoring 
to persuade on the other hand. The law has 
said no doubt that in construing an act of 
Parliament where the words are ambiguous and 
point to a remedy which a previous statute has 
pointed to, you may look to the previous statute 
to see the meaning, and* to see what the object 
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sought is, and to fiurly constrne it ; but here 
not only is there no ambiguity, but to my mind 
we are clearly told what the statute intends. 
Then, M to the evidence, there is ample evidence 
here not only of circulation to a number of 
persons, each of whom might be affected, but 
there is evidence that one person was actually 
proved to have received the publication, and he 
might fairly be said to be " a person " just as 
much as if a letter containing the article had 
been banded him for his perusal. I do not 
think proof of such receipt by a particular 
person necessary, but if it be necessary there is 
eTidence of it. Therefore there was ample 
evidence to support the conviction, the direction 
was sufficient, and there is nothing here to 
enable me to say that the conviction should be 
quashed. 

DiJiXAN, J. It was fiurly and candidly ad- 
mitted by Hr. Sullivan in the course of his able 
argument that the sole question in this case is 
whether there was, upon the facts which are 
here stated, evidence to go to the jury that the 
defendant was brought within section 4 of 24 
and 25 Vict ch. 100. And upon this point it 
was said for the defendant that it was not made 
out thai he had encouraged or endeavored to 
pursuade any person to murder any other per- 
son. With regard to murdering any other per- 
son, that point was not reserved. I think there 
was nothing to reserve about it, because I 
should draw the same conclusion which the 
jury did from the document itself that it did 
contain an encouragement or an endeavor to 
persuade to murder the particular persons, 
whose names are mentioned in it. But it is 
out of the case, and the only question is whether 
the words << any person " are met by the evi- 
dence in this case. Now, I must own that if 
that qnestion had been for the first time raised 
before me, as it was before my lord upon the 
trial, my impression Is strong, looking at the 
importance of the case, and looking at the tact 
of the absence of any avthority upon it in our 
courts or bearing upon it in our courts, I should, 
as my lord did, have thought it a proper case to 
reserve for the consideration of the Court of 
Criminal Appeal, and I am glad he did so ; but 
the qnestion having been reserved, we have to 
consider whether there was here evidence to 
meet ttiat part of the case. I think there was. 
The contention was that the statute did not in- 



tend to meet the case of a libel of this char- 
acter, circulated, as libels are circulated, simply 
by the publication of a paper, and sending it to 
the subscribers, or allowing it to be circu- 
lated amongst the population. I agree 
with my lord entirely, and I am glad that he 
now feels that there is no doubt about it, and 
that though this may be a mere publication of 
a libel, still if it is the publication of a libel, 
and the libel does in itself amou it to an endeav. 
or to persuade all pe.soas to whom it is sent 
to commit a mu de.*, nevertheless it is do<ng an 
act intended to be legislated against by this 
clause, making it a misdemeanor of another 
character — a misdemeanor puoiahable by a 
more severe punishment than the c\x;u1aaon of 
a libel of an oi'dina y cbaracve: would be. The 
doubt which I should have feU, probably, if it 
had come before me, was a doubt in accordaice 
with Mr. Sullivan's argument whether the words 
"any person" mi^^ht not mean some definite 
person J whether some definite person m*ght 
not have been required to hd proved. I pbould 
however have thought that if it had been made 
out that the libel had been cl culaled to a ce.*- 
tain set of persons whose ioen* ''y was easily a^^* 
certaiaed, eicept only that their names were 

unknown, that then, ^uacein^tM vi^, the clause 
world have been l^altilled, even tliough Mr. 
Sullivan's contention we.e a good lODtenUon. 
I do not think it a good conleation; I th'nk 
the c' "culation to the wo /Id, to muK'tudes of 
persons who ly undefined and to whom it wouM 
come, would be srfficient ; but what I wish to 
add is this, that even if the other coastrcctlon 
were the true one, 1 think it is important io 
observe in this case I should have been pre- 
pared to support <he convict'on on th's ground - 
— that many of tUese petsons were, in that 
sense, defiuite persons. They were known sub- 
scribes in large numbers to this newspaper, 
and the man who edited the newnpaoer, the 
man who wrote the a 'tide, the man who sold 
the newspaper and caused it to be distributed, 
did know that that newspaper would, in the or- 
dinary cou**se, come to ivS regular buuscribeis 
at all events, whether it went to a larger nrm- 
ber of persons, or whether it did not. There- 
fore, supposng it we.e necessary that the per- 
sons uilvnown should be in this case definite 
persons, asce:tainable persons, persons who 
might be ascertained by inquiry, aJ Chough un- 
known to the jurOi-s at the t!me of their fiad'nj, 
T shoiMd have thought that in that sense the 
indictment was supporled bjr the evidence. 

HuDDLBSTON, B. The question for our con- 
sidei^tion, submitted to us by the lord chief 
Justice, is whether his d'rection was coivect in 
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point of law, and that direction is this — ^he told 
the jury tliat if they tiionglit that by the pnbli- 
cation of the article the defendant did intend 
to and did encourage, or endeavor to perauade 
any person to murder any other person, whether 
the subject ot her majesty or not, and whether 
within the queen's dominions or not, and that 
such encouragement and endeavor to persuade 
was the natural and reasonable efifect of the ar- 
ticle, they should find the prisoner guilty. That 
was the charge of the lord chief justice, and that 
is what we are to consider — whether it is correct 
or not. Now I do not entertain the slightest 
doubt that that was really the only question that 
could be left to the jury. The evidence was 
ample to warrant the finding of the jury, and the 
only thing that could be left to the jury was to 
say, ^ Do you think that by the publication of 
this article the defendant did intend to enoour. 
age or endeavor to persuade any person to mur- 
der, and is not the necessary and legal conse- 
quence, the reasonable effect of the article, to 
induce any person to do so ?" Now that charge 
is founded directly on the words of the 
statute, and if you look at these words, 
the distinction which Mr. Sullivan has en- 
deavored to draw with reference to conspiracy 
really does not arise ; because the section of 
the statute contemplates two classes of casea— 
it contemplates one class where there is a con- 
spiracy and another class of cases where there 
is individual action. The first class of cases in 
the section is that all persons who shall con- 
spire to that effect shall be guilty of a misde- 
meanor. The second class of cases is the indi- 
vidual, « whosoever" shall do certain acts, and 
it is remarkable to see the words which the 
Legislature have used for the purpose of point- 
ing out the act which makes the party liable. 
The largest words possible have been used ; 
<< solicit," that is defined to be to importxme, to 
entreat, to implore, to ask, to attempt, to try to 
obtain ; << encourage," which is to intimate, to 
incite to any thing, to give courage to, to in. 
spirit^ to embolden, to raise confidence, to make 
confident ; << persuade," which is to bring to 
any particular opinion, to influence by argu- 
ment or expostulation, to inculcate by argu- 
ment ; << endeavor," and then, as if there might 
be some class of cases that would not come 
within those words, the remarkable words are 
used " or shall propose to,'' that is to say, make 
merely a bare proposition, an offer for consider- 
ation, shall be guilty of a misdemeanor. It is 
to be a misdemeanor of a highly criminal 
character to solicit, to encourage, to persuade, 
or even to propose to any person to murder any 
other person, whether one of her majesty's 
subjects or not. Now Mr. Sullivan raised the 
argui^ent which was passing through the lord 
chief justice's mind, that you must have an im- 
mediate connection between the << proposer," 
or between the <• solicitor" or the « encour- 
ager" and the person who is solicited, encour- 
aged, persuaded, or proposed to ; that it is not 



sufficient to solicit generally anybody, that yon 
must solicit some person in particular. What 
was the intention of this act ? The intention 
was to declare the law and to protect people 
abroad from the attempts of regicides of this 
description, and therefore the largest possible 
words are used. It shall be criminal — not to 
persuade an individual, but to persuade " any 
person," that is to sav, the << public" — crowds 
who may hear it if it is an oration, or who may 
read it if an article in a newspaper. I have 
been furnished from the bar with a case which 
is certainly not inapplicable to the present 
one, which is to be found in Peere Williams's 
Reports in the time of Lord Chancellor Parker. 
Foole V. Sacheverel, 1 P. Wms. 675. The ques- 
tion arose in this way. There was a question of a 
disputed marriage, and the &ther, who was in- 
terested in the marriage, put an advertisement 
in the newspapers offering a reward of a hun- 
dred pounds if any person would oome and 
could give evidence of that marriage. It wa« 
suggested that the object of that being circu- 
lated was to render impure the sources of jus- 
tice, to bribe some people to give improper 
evidence, and the party was brought up for 
contempt before Lord Chancellor Parker, but 
it was urged on his behalf that nothing had 
been done in consequence of the advertisement. 
No witnesses had come: but the lord chan- 
cellor said : " It does not appear that some per- 
son would not come in if this were not discour- 
aged ; however, the person moved against has 
done his part, and if not successful, is still not 
the less criminal." The counsel objects that it 
is not addressed to any particular person. << It 
is equally criminal when the offer is to any, for 
to any is to every particular, person. The ad- 
vertisement will come to all penft>ns, to rogues 
as well as honest men ; and it is a strange way 
of arguing to say that offering a reward to one 
witness is criminal, but that offering it to more 
than one is not so. Surely it is more criminal, 
as it may corrupt more. If yon hold an offer 
out to the public — an invitation to come in and 
give perjured evidence — that is as much a 
criminal act as to request an individual to do 
so." Just so it is here criminal to publish to 
the whole world, or declare to the whole world,* 
that the individual rejoices in regicide, and re- 
commends others to follow his example, and 
trusts that the time is not long distant when 
once a month kings may fsdl. This article was 
an encouragement to the public — a solicitation 
and encouragement to any person who chooses 
to adopt it — and comes within the meaning of 
the act. I am perfectly satisfied with the con- 
viction, and think it was right. 

Williams, J. I am of the same opinion. 
The jury have found the defendant guilty, and 
upon the narrow question of law which has 
been reserved for the consideration of this court, 
it seems to me the conviction ought not to be 
interfered with. 

Conviction affirmed* 
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TBE FUNCTION OP THE LEGAL PRO- 
FESSION. 

In an address delivered by the Hon. Stanley 
Matthews, Sept. 20, before the N. Y. State Bar 
Association, the function of the legal profession 
in the progress of civilization was considered. 
The essayist is evidently at one with Mr. Glad- 
stone (see 3 L. N., p. 73) in believing that the age 
of law and lawyers is not likely soon to pass away. 
" It may be thought," says Mr. Matthews, " that 
the advancement of society, in cultivation, 
intelligence, virtue, and all that enters into civi- 
lisation, would necessarily diminish the area of 
enforceable obligations, and lessen the number 
of occasions for the intervention of the law. 
The result might be supposed to follow from 
the increased knowledge on the part of the 
community of what duty required in particular 
circumstances ; increased efficiency on the part 
of the extra-judicial forces of the community, in 
their influence over individuals, resulting in a 
more ready and voluntary compliance with 
obligations generally recognised by the public 
conscience. But new questions of law arise with 
new fiMts and new relations among men ; and as 
society progresses in its development, its organi- 
aation becomes more inti'icate, men are brought 
nearer and into novel situations, and with un- 
precedented relations, which will constantly 
furnish new studies for the jurist and the legis- 
lator, and the area of enforceable obligations will 
enlarge and not diminish. Indeed, it is quite 
likely that many cases now occur, in which no 
remedy exists, which a more highly organised 
state of society, and a more perfect Justice, may 
not be willing to leave to the mere good will of 
private conscience." And in support of this con- 
jecture, Mr. Matthews cites the opinion express- 
ed by Mr. Charles O'Conor, in his argument in 
the case of the "General Armstrong,** that jur- 
isprudence, as administered by human tribunals, 
** deals only with the means of enforcing rights 
which are recognized as perfect ; but like all 
moial sciencet*, it is capable of improvement. 
As the general mind of a nation advances in that 



freedom which is the result of increased know- 
ledge, the legislative authority will constantly 
enlarge the sphere assigned to jurisprudence, 
and increase its power of establishing justice." 
So, too. Sir Henry Maine, in his « Early History of 
Institutions," (p. 49), says, " The truth is that the 
facts of human nature, with which courts of jus- 
tice have chiefly to deal, are for obscurer and 
more intricately involved than the facts of phy- 
sical nature ; and the difficulty of ascertaining 
them with precision constantly increases in our 
age through the progress of invention and enter- 
prise, through the ever growing tnitcellaneousnesa 
of all modem communities, and through the 
ever-quickening play of modern social move- 
ments. Possibly we may see English law take 
the form which Bentham hoped for and labored 
for : every successive year brings us in some 
slight degree nearer to this achievement : and 
consequently little as we may agree in his opin- 
ion that all questions of law are the effect of 
some judicial delusion or legal abuse, we may 
reasonably expect them to become less frequent 
and easier of solution. But neither facts, nor 
the modes of ascertaining them tend in the least 
to simplify themselves, and in no conceivable 
state of society will courts of justice enjoy per- 
petual yacatiou.*' 



AMERICAN REPORTS. 

The thirty.fifth volume of American Reports, 
edited by the conductor of our contemporary 
the Albany Law Journal^ contains a number ot 
cases of general interest. A peculiar form of 
burglary is disclosed in Walker v. State^ in 
which it was held that one who, intending to 
steal shelled corn, bores a hole through the 
floor of a corn crib from the outside, and thus 
draws the corn into a sack below, is guilty of 
the above mentioned crime. 

Continued strictness of Sabbath observance 
in New England is indicated by the Massachu- 
setts case of Davit v. Somerville, in which the 
Court held that one who is injured by a defect 
in a highway, on his return from a funeral, on 
Sunday, having diverged from his ordinary 
route to make a social call, is without remedy. 
Under the head of common carrier may be 
noticed the decision ia Naahville and Chat- 
tanooga Railroad Co.^ v. Sprayherry, that a pas»> 
enger by railway, purchasing a ticket over the 
line of the seller and connecting lines, and 



314 



THE LEGAL NEWS. 



iDJnred by^ the negligence of one of such 
connecting lines, cannot maintain an action 
therefor against the seller. In State ▼. Liftle- 
field it was held that a former conviction of 
assault and battery is no bar to an indictment 
for manslaughter, where the injuries resulted 
in death after the former conviction. 

Under the subject of evidence may be men- 
tioned the case of Reese v. J^eeee, in which it 
was decided that an expert, who has no know- 
ledge of a handwriting in dispute, except from 
having seen the alleged penman write several 
times, and that only for the purpose of testifying, 
is incompetent to give an opinion thereof; and 
AlUman v. Stepp, in which the Court decided 
that evidence is competent to show that the 
mind and memory of a witness have become 
impaired by disease and are in a feeble condi. 
tion. In another case, EttaU of Toomesj it was 
decided that a Roman Catholic priest, regularly 
educated and officiating as such, and required 
by the duties of his office to pass his judgment 
upon the mental condition of invalids and 
dying persons, to the end that he may admin- 
ister the sacraments only to those whose minds 
are in a proper state to reason or act of their 
own volition, is an expert as to the sanity of a 
person whom he so attends. 

Under the head of contract, it was held in 
McMillan v. Malloyy that on a contract to thresh 
an entire crop ot wheat at a given price per 
acre, the employee, failing fully to perform, 
may recover at the contract price for what he 
has done, less the damages sustained by the em- 
ployer by the breach of contract. And in Hanksy, 
Naglee it was adjudged that a promise of mar- 
riage in considf^ration that the promisee should 
before marriaee have sexual connection with 
the promisor, in void. A striking case of fraud 
is to be found in Ball v. Carmiekael, in which 
the Court was asked to pronounce upon a secret 
conveyance by a woman of her property to 
an insolvent for an inadequate consideration, 
pending negociations for her marriage and 
three days before marriage, which was held 
fraudulent as to the husband. We conclude 
with two insurance cases. In Willianu v. 
Hartford Inturanee Co.^ held, in case of insur- 
ance against fire upon a building, if the building 
loses its identity and specific character by fire, 
although a large part of the walls and some of 
the iron attached thereto are left standing, it 



is a << total destruction ^ within the meaning of 
the policy. In KneehtY. Mutual Life Int, Co., the 
Court seems to have interpreted the contract with 
considerable liberality to the insured. In an ap- 
plication for a life insurance policy the applicant 
declared *< that he does not now nor will he prac- 
tice any pernicious habit that obviously tends 
to the shortening of life.'* The policy contained 
a condition " that if any of the statements or 
declarations made in the application shall be 
found in any respect untrue, the policy shall be 
void." At the time of the application, appll- 
cant's habits were correct and temperate ; after- 
wards he took to excessive drinking, whereof he 
died. Held, that the policy was not avoided. 



OBITUARY. 

Within a few days two members of the Quebec 
judiciary have departed this life. Mr. L. A. 
Olivier, Judge of the Superior Court for the Dis- 
trict of Joiiette, died Sept. I9th. On Saturday, 
Sept. 29th, Judge Boss6, a retired jndge of the 
Superior Court, District of Quebec, also died. 

M. Olivier was bom about 1817, called to the 
bar, 1839 *, created a Q. C in 1864. He sat for 
De Lanaudi6re Division in the Legislative 
Council of Canada from 1863 to the Union, 
when he was called to the Senate by Boyal pro- 
clamation. On the 6th September, 1873, he was 
appointed to the bench. 

M. B0886 was bom at Cap St. Ignace, P.Q., 
25th December, 1806. He was educated in 
Quebec \ studied with the late A. R. Hamel of 
Quebec, and was called to the bar in 1833. In 
1867 he was made Q. C. He represented the De 
La Durantaye Division in the Legislative Coun- 
cil of Canada from 1862 until the Union, when 
he was called to the Senate by Royal proclama- 
tion. On the 18th January, 1868, he was ap- 
pointed a Judge of the Superior Court. He 
retired towards the close of last year, when he 
was succeeded by Mr. Angeni (3 L. N. 378). 



NOTES OF GASES. 



SUPERIOR COURT. 

Montreal, Sept. 27, 1881. 
Before Mackat, J. 

ROBBBTSON V. La BaNQUE D'HoCHSLAOA. 

Shares — Canesllatum — Putting en demeure. 
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Skartt of hank itoek cannot be declared conJueaUd 
for non-payment of caUe^ without notice put" 
ting the owner en demeure. 

Mackay, J. The plaiatiff, who in 1876, and 
up to October, 1880, owned fifty shares in the 
capital stock of defendant's bank, sues to have 
certain calls made by the directors, declared 
irregular, null and void, and certain resolutions 
by them under which the plaintiff's stock was 
confiscated in October, 1880, declared illfgal, 
and to have the defendant ordered to restore the 
said stock and to register plaintiff as owner of it. 

Seven calls on the stock appear to have been 
made by one resolution in July, 1874. That was 
irregular, says plaintiff*, there ought to have 
been seven resolutions for seven calls, and at 
seven different meetings ; moreover, says the 
plaintiff, that resolution was abandoned, and it 
does appear that no action was had under it up 
to 1880. This calls for observation, as also 
does the resolution, as it states no amount of 
any call, nor appoints any place for payment, 
but my decision will not turn upon this. In 
January, 1880, the directors made a new call, 
and for eight instalments, or calls; plaintiff 
complains again of this, on the ground that by 
a single resolution such eight calls could not 
be legally made; besides (says the plaintiff) 
the resolution in its language is not a call but 
a resolution to notify of calls that afterwards 
would be made, but never were made. The 
declaration complains of a resolution of the 
27th of October, 1880, confiscating plaintiff's 
stock, upon which two thousand nine hundred 
dollars had been paid ; and claims that the 
resolution and confiscation were illegal. Then 
ike declaration alleges a tender by plaintiff, in 
November, of $2,136.50, being for all that 
possibly could be lawfully claimed by the 
Bank or be due to complete full payment with 
interest for all the 50 shares that plaintiff had 
owned, which tender was refused. 

The defendant's plea is very long because it 
justifies, at length, each and all of the Bank 
Directors' resolutions and doings, states parti- 
culars of all notices given to tbe stockholders, 
the plaintiff among them, insists upon the strict 
formality of all done, claims that plaintiff was 
wilfully in default, that so he incurred the 
penalty of confiscation; that the defendants 
gave all notices public and by registered letters 
to the plaintiff; that the plaintiff always ac- 



quiesced in the calls as made, and promised to 
pay their amounts, but always has neglected to 
pay, this because of the low price at which the 
stock could be bought in the market ; the stock 
has risen, and now, because of that, the plaintiff 
wants to get it back; that the Directors, in 
confiscating the plaintiff's stock, acted as they 
were bound to do, and no more, &c. 

Our Bank Act of 34 Vic. a871 ) is far less com- 
plete than the English Act — ^the Companies' Act 
25-26 Vice. 89, to be found in Smith's Mercantile 
law. Our Act alluws the Directors to make calls, 
and to sue forthem, and to confiscate shares to 
the profit of the bank, in case of non-payment of 
calls (Sec. 34). Yet no formalities preliminary 
to resolution to confiscate are enacted. The 
25-26 Tic. orders a notice to pay with a threat 
of confiscation, after which if the calls due 
remain unpaid, forfeiture may be made upon a 
vote of the Directors. Sec. 36 of our Act allows 
a penalty of 10 per cent, on all shares on which 
calls are not paid duly, and further the directors 
may sell by public auction any shares on which 
calls are unpaid, giving 30 days' public notice 
of their intention. In the multitude ot the 
remedies that the defendants had towards se- 
curing pa>ment of the bank stock they became 
bewildered apparently, and, so on the 27th 
October, they confiscated plaintiff's stock with- 
out any previous decision to confiscate it if the 
plaintiff did not pay up. The confiscation is 
defended by reference to Sec. 34, which says 
that the directors may confiscate. We have 
only to read Brais' (the cashier's) deposition, 
pp. 18, 19, 21, to see that the directors were 
uncertain as to what rights they possessed, and 
Brais' notes to the plaintiff are studiously enig- 
matical. The stocli- holders in general meeting 
had directed tbe directors to take steps to get 
in the capital of the bank. Brais writes there- 
fore to plaintiff that if he do not pay, the bank 
will take legal proceedings to recover tbe 
amount. After a while he writes again : << if 
you do not pay, the account will be sent to our 
attorneys for collection " Finally he writes : 
<< If you do not pav, the directors will serve 
themselves as regards you to the privileges that 
the law gives them." 

Confiscation is not favorable. Suppose a 
banking act to say that the bank might make 
by-laws to compel payment of the stock, and 
even confiscate shares on which calls remained 



316 



THE LEGAL NEWS. 



unpaid. Surely a by-law that would enact con- 
fiscation, without previous notice to pay up, 
else to suffer confiscation, would be unreaiion- 
able, and therefore of no use. I think that 
Sec. 34 of our Act of 1871 ought not to be in- 
terpreted to justify defendant's conduct in con- 
fiscating plaintiff's shares without previous 
clear putting of him en demeure. The directors 
after his default threatened twice to sue him, 
not saying one word about confiscation. Their 
cashier's third letter purposely omitted mention 
of confiscation. The directors had not, before 
the 27th of October, passed any kind of resolu- 
tion to confiscate, but, on that day, confiscated. 
As it seems to me, their conduct was unreason- 
able, oppressive and illegal. It could not stand 
for a moment under the legislation of the mo- 
ther country; but, as I have said, our law is 
not so full and clear as is the English. Never- 
theless, I feel that I ought to disapprove such 
a confiscation as has been here. If I had doubt, 
I would have to lean against confiscation. I 
therefore give judgment for the plaintiff. 

Maelaren ^ Leet fqf ^VtHintiff. 

Beique ^ McOoun for defendant. 



SUPERIOR COURT. 

Montreal, Sept. 27, 1881. 

Before Mackat, J. 

Ross v. Yannsck. 

Loan — Admueion qf liability. 

Where A applied to B/or a loan, and B accepted a 
draft drawn by C, which A eubeeqvently ad-' 
minted xDot for hit aeeittancCy and he paid 
B part qf the amount of the draft, and pro- 
mieed to pay him the balaneCf held, that A was 
liable to B for such balance. 

Mackay, J. The defendant is sued for $4,092. 
34, balance alleged to be due to plaintiff as for 
moneys lent in 1874. That is the nature and 
substance of the plaintiff's action, though the 
words " money lent " do not occur in the decla- 
ration, which in its architecture is out of the 
common. It sets forth, en toutea lettret, a par- 
cel of letters, seven from plaintiff to Alexander 
Torrance, five from plaintiff to defendant, four 
from Torrance to plaintiff, and three from the 
defendant to plaintiff. It commences by alleging 
that defendant applied to plaintiff in 1874 for a 
loan of $5,000, which was refused ; that the de- 
fendant renewed his application, whereupon the 



plaintiff agreed to « advance "it if Alexander 
Torrance became security, as he did. The money 
was, says the declaration, then advanced to the 
defendant, at the Bank of Montreal, in August, 
1874, upon Torrance's draft on plaintiff at 6 
months, delivered to the defendant, cashed by 
the Bank, and ultimately paid by the plaintifiE; 
and now exhibited. The declaraUon claims that 
under the correspondence exhibited, Vanneck 
made it his personal affair to save plaintiff from 
liability from his acceptance of Torrance's draft, 
before referred to ; that he, the defendant, made 
payment on account of it, and promised to pay 
the rest, but that the sum sued for remains dne. 
Torrance has died. 

The defendant pleads that the advance « waa 
to Torrance, without any reference to any under- 
taking, or responsibility, by the defendant. 
That the debt is Torrance's, and cannot be con- 
verted into a debt of the defendant." « That the 
defendant refused always to endoree or incur 
any liability with respect to the said $5,000 ad- 
vanced to Torrance," etc. 

It would have been satisfactory to have had 
Yanneck examined. It does not appear who 
got the cash for the draft from the Bank of 
Montreal. What is proved, taken with the cor- 
respondence, leads the Court to believe true 
and honest the plaintiff's demand. Ross advan- 
ced the money intending to look to both Tor- 
rance and Vanneck for return of it. It wonld 
have been better for him to have gotten Van- 
neck's endorsement on Torrance's drafts but the 
Bank of Montreal cashed the draft before Rosa 
had it presented to him for acceptance, and he 
(without insisting upon anything specially) 
accepted; apparently not doubting that good 
faith would be observed to him, by Vanneck and 
Torrance. Ross considered both his debtors; 
he addresses Torrance as his debtor, who does 
not repudiate yet refers to defiendant as having 
burden to pay. Defendant's letter of 23rd 
April, 1875, is admission clear in favor of Ross. 
Says defendant, " I enclose a cheque for $2,000 
" gold which you can put to my credit in the 
" account, and I will pay the rest as soon as I 
can." In August 1875, Ross writing to Torrance 
refers to balance due by him, and Jack (meaning 
the defendant). Torrance does not repudiate, and 
the defendant writes to Ross: — "Alick has 
" handed me your letter. I have not forgotten 
*t the debt, but times are so bad that I have no 
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« money to spare. The first money I have to 
^ spare I shall send to yon, and I hope you will 
<< let the matter lie over for the present." Four 
months after that, defendant writes (among other 
things), *^when business was good I allowed 
uncle Alick to draw out of our office more than 
sufficient to cover the proceeds ot his draft upon 
you /or my atsUlanee j so that as you had his 
security for that money I feel morally relieved 
of the responsibility for the debt" How, in the 
i&ce of such correspondence, the defendant, 
having gotten plaintifPs money, can expect 
Court or Judge to find for him is past compre- 
hension. It was argued that Vanneck was a 
mere agent for Torrance in these matters, but 
what of that in the fietce of his making it his own 
personal affair to pay Ross 7 Just nothing at all. 
See Troplong, also Paley, by Dunlap. 

Judgment for plaintifi*. 

Kerr J Carter j* MeOihbony for plaintiff. 
R. 4) L. Laflamme, for defendant. 



COUR DE CIRCUIT. 

MoNTRiAL, Sept. 27, 1881. 
Before Caroit, J. 

POULIN V. FaLARDBAU. 

Rfelamation cPun tiers eontre une faillite — Solida- 
rity de la mane — Sec. \Zb de Facte de faillite, 
poM applicable — Recourt de droit eommun. 

Le 17 fevrier 1880, A. B. Stewart, syndic & la 
faillite C. £. Pariseau, prit une action centre H. 
E. Poulin, en nullity d'une vente faite par lui, dit 
syndic, k Poulin, sous prStexte de fraude et de 
'iaussesrepr^entations. Cette action futrenvoy^e 
le 30 Dec. 1880, par son Hon. le juge Chagnon. 
Une execution fut 4manee centre le syndic, pour 
les d^pens taz^s &$103 en favour de MM. Lareau 
et LeboBufy avocatsde Poulin. Le syndic n'avait 
rien appartenant k la &illite Pariseau. L' 
huissier fit un retour de NtUla Bona. Pour so 
hire payer, Poulin divisa le montant de sa dette 
entre les cr6anciers de la faillite Pariseau, cha- 
cun d'eux pour sa part et portion, au pro rata du 
montant de leurs cr^nces respectives. Falar- 
deau, un des cr^anciers, ayant refuse de payer 
sa part, fut poursuivi. 

H. Delxnimier pour le d6fendeur, dit : — lo Que 
le syndic n'a pas §t6 autoris6 par les inspecteurs 
k procMer contra Poulin (le contraire fut prou- 
ve); 20 Le demandeur n'a pas r^gulidrement 
^bli rinsolvabilit^ de la failUte ; cela ne pou- 



vait dtre fait par un retour de Nulla Bona, Le 
seul moyen r^gulier 6tait la procedure indiqu6e 
dans la section 135 de la loi de faillite, k savoir 
une requite au juge pour enjoindre le syndic k 
preparer une feuilie de dividende en favour de 
Poulin. 

M. Lareau, pour le d6fendeur, dit : Que la 
section 136 ne s'applique pas k la cause, puis 
que le demandeur ne s'adresse pas directement 
au syndic ; que son recours est de droit eom- 
mun ; que la sec. 135 n'a en vue que les cr^an- 
ciers k la fiiillite, cherchant k proc6der eontre le 
syndic au cours d'une liquidation ; que pratique- 
ment la procedure propos^e deviendrait illu- 
soirt', pulsqu'il d6pendait du bon plaislr des 
cr(§anciers de se taxer en fiiveur d'un tiers dont 
la cr^ance serait toujours aujette & objection. 

La CouR, apr^s d61ib^r6, a donn6 Jugement au 
demandeur, avec d6pens. 

Lareau i Leboeuf, pour le Demandeur. 
T. ^ C, De Lorimier, pour le Defondeur. 

,* , Autorit^s du demandeur : Acte de faillite 
de 1875, §§ 35, 39, 96. Renouard, faillite, vol. 
II, pp. 202, 203, et suiv., 307. 



ALMANACS AS EVIDENCE. 

In State y. Morris, 47 Conn. 179, atrial for 
burglary, for the purpose of showing that the 
offence was in the night the State was permit- 
ted to introduce in evidence a copy of an alma- 
nac. The court said : " There is no error in 
this. The time of the rising or setting of the 
sun on any given day belongs to a class of facts, 
like the succession of the seasons, changes of 
the moon, days of the month and week, etc., 
of which courts will take judicial notice. The 
almanac in such cases is used, like the statute, 
not strictly as evidence, but for the purpose of 
refreshing the memory of the court and jury." 
In Munehower v. State, Maryland Court of Ap- 
peals, October, 1880, 2 Cr. L. Mag. 320, an alma- 
nac was admitted to show the time of the ri- 
sing of the moon on a given night. The court 
said : « The precise periods at which the sun and 
moon will rise or set in any particular 24 
hours in the future, are as certain and as capa^ 
ble of exact mathematical ascertainment as is 
the occurrence of the day in which such rising or 
setting shall take place. Courts have received 
as evidence weather reports, reports of the state 
of the markets, prices current, and insurance 
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tables, tending to show the probable duration of 
human life, though these are records which are 
not capable of mathematical demonstration, 
which cannot be tested by any certain law, and 
which may or may not omit the record of chan- 
ges which have actually taken place. But an 
almanac forecasts with exact certaioty plane- 
tary moTements. We govern our daily life with 
reference to the computations which they con- 
tain. No oral evidence or proof which we could 
gather as to the hours of the rising or setting of 
the sun or moon could be as certain or accurate 
as that which we may gather from such a 
source." In SuUon v. Darkej 5 H. & W. 647, Pol- 
lock, C. B., said, obiter : ** The almanac is part 
of the law of England. In Regina v. Dyer^ 
6 Mod. 41, it is stated that all the courts 
agreed it was : but it does not follow that 
all that is printed in every printed almanac 
is part of it, as for instance, the proper time of 
planting and sowing. Also in Brough v. Per- 
kiM, 6 id. 81, it is siid that the almanac is 
part of the law of England ; but the 
almanac is to go by that which is annexed to 
the common prayer book. Looking at that, I 
find it says nothing about the rising or setting 
of the sun, and I rather think that any informa- 
tion on that subject is quite recent.'' So Taylor 
rEv., 1230) says : ^ The hour at which the moon 
rose is a fact, and it can fairly be argued upon 
the general principles of the law of evidence, 
that the best evidence of that fact is the testi- 
mony of some one who observed its occurrence. 
Books of science are generally not evidence 
of the facts stated in them, although an expert 
may refresh his memory by their use." In Col- 
her V. Noke9, 2 C. & K. 1012, the court held that 
although they would take judicial notice of 
days, they would not of hours, as of the hour of 
sunrise or sunset. In Allman v. Owen^ 31 Ala. 
167, it was held that courts will judicially 
take cognizance of the coincidence of days of 
the month with days of the week, as disclosed 
by the almanac. 

Wharton says (Ev., § 282) that a judge « may 
refer to almanacs.'' So says Best Now if the 
judge may turn to an almanac to satisfy himself 
when the sun set on a particular day, why may 
not the almanac be put in evidence to satisfy 
the jury of the same fieu^t ? 

In Sinon v. Cleveland, etCj R. Co., 14 Mich. 
497, it was held, Cooley, J., giving the opinion, 



that newspaper reports of the state of the mar- 
kets are receivable in evidence. The leam«»d 
judge remarked : " Courts would justly be the 
subject of ridicule if they should deliberately 
shut their eyes to the sources of information 
which the rest of the world relies upon, and de- 
mand evidence of a less certain and satis&ctory 
character." The reason in fevor of the mathe- 
matical demonstrations recorded in the alma- 
nacs is much stronger than that in favor of the 
comparatively inexact and discordant reports of 
newspapers, dependent solely on hearsay. 

In speaking of books of exact science, Whar- 
ton says (Ev., § 667) : "The books containing 
such processes, if duly sworn to by the persons 
by whom they are made, are the best evidence 
that can be produced in that particular line. 
When the authors of such books cannot he 
reached, the next best authentication of the 
books is to show that they have been accepted 
as authoritative by those dealing in businesB 
with the particular subject." 

In Morr%9 v. Hanmr'e Hein, 7 Pet 559, it was 
held that although historical works are evidence 
of ancient occurrences, which do not presuppose 
the existence of better evidence, yet if the fiurts 
related by a historian are of recent date, and may 
fidrly be presumed to be within the knowledge 
of many living persons, then the book is not 
the best evidence within the reach of the par- 
ties. But there is great difference between mat- 
ters of historical difference and mathematical 
certainty ; between the accounts of the late civil 
war by Jefferson Davis, or Mr. Pollard, on the 
one hand, and Gen. Badeau or Gen. Sherman on 
the other, and the tables of the tides, an almanac, 
or the multiplication tables. We agree wi^ 
the annotator of the Maryland case in the Crimi^ 
nal Law Magazine, that *< we govern our dally 
life by reference to the computations of the al- 
manac, and these computations are more satis- 
factory to us than the computations of persons 
who have actually observed the events, predic- 
ted by such computations. The world at large 
regards the statement of an almanac in regard 
to the hour of sunrise as more certain and satis- 
fiictory than the recollection of individuals. A 
rule which would exclude the evidence ot an 
almanac is too narrow and technical to find 
favor in modern jurisprudence." It would be 
almost impossible, in a great majority of cases, 
to prove, by human testimony, the precise hoar 
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of the rising or setting of the sun or moon on 
any particular day a number of years, or per- 
haps a few months, ago. To ascertain an indi- 
dual who happened to observe and note it, would 
be like hunting for a needle in a haystack. If 
the English judges are determined to wait un- 
til the ctiurch shall recognize the fact that 
science has predicted these occurrences for many 
years in the past, and shall conform her prayer 
book accordingly, they are welcome to do so, 
but for us a Poor Richard's Almanac is much bet- 
ter practical eyidence on such subjects than the 
prayer book. The church has always been slow 
to accept the demonstrations of science ; wit- 
ness the cases of Galileo and Columbus. Per- 
haps the English judges may regant a scientific 
discovery several centuries old as <' recent," but 
it seems old enough for acceptance by 
courts of justice without waiting for the bishops. 
A knowledge of the times of the rising and set- 
ting of the sun and moon may be of no con- 
sequence to the church, but it frequently is im- 
portant in worldly affairs, and laymen will take 
the most convenient and certain means of ac- 
quiring it. — Albany Law Journal. 



RECENT ENGLlSa DECISIONS. 

Maritime law-^Confitet of law — Colliaion on 
Ug/h aeaa between veteeU qf different nationalities. — 
Collisions between ships when one or both are 
foreign, on the high seas, are questions com- 
munis jurie, and liabilities created by them are 
to be decided by the general maritime law of 
liability as administered in the court where the 
cause is tried. By general maritime law the 
liabilities of the ship and of the owners are 
identical for damages arising from collision. 
A collision took place on the high seas between 
a British and a Spanish ship ; both vessels 
sank. The English owners commenced a suit 
against the Spanish shipowners, who had an 
office in England. The Spanish shipowners 
appeared, and pleaded that by Spanish law 
there was no personal liability. Held, a bad 
defence, as the liability was governed by gene- 
ral maritime law, and not by Spanish law. The 
Druid, 1 W. Rob., at p. 399 ; The Volant, id. 
387 ; The Johann Friederich, id. 35, at p. 40 ; 
The Wild Ranger, 7 L. T. Rep. (N. 8.) 725 8. 
C, Lush, 653 ; The Zollverei% Swabey, 99. 
Frob. D. & Ad. Div., May 11, 1881. The Leon. 



Opinion by Sir R. Phillimore, 44 L . T. Rep. 
(N. S.)613. 

Patent — Infringement of — Tranrfer qf patented 
article made abroad through Custom Hotue for 
exportation not vending, making or using — Agency. 
— The plaintiffs were holders of a patent for 
rendering capable of safe transportation a pow- 
erful explosive, which had previously been 
practically useless, and its transportation pro- 
hibited by statute, by reason of its extreme 
sensitiveness to shocks. The defendants, who 
were export merchants, had transhipped in the 
Thames, for exportation to Australia, large 
quantities of the explosive, which had been 
consigned to them from abroad for that pur- 
pose, and had been rendered safe in the mode 
prescribed by the plaintiff's invention. Held 
(reversing the decision of Bacon, V. C), that 
there had been no interference by the defend- 
ants with the plaintiff's invention. The de- 
fendants never had any interest in, or any con- 
trol over, the goods ; and it could not be said 
that writing to the Custom House, in order to 
get power to transfer them from one ship to 
another, was making, or using, or vending the 
patented article. The court always hold a 
hand over agents, but they must be actual 
agents directly employed in the transaction in 
question, and it would not extend its drctrine, 
and say that any person who had anything to 
do with the removal of goods from a manufac- 
tory to a storehouse would be liable to damages 
or an injunction, if it turned out that the goods 
were an infringement of a patent or trade- 
mark. Ct. of Appeal, April 29, 1881. NobeU 
Eiiploeive Co. v. Jonesy Scott j* Co, Opinions by 
James, Baggallay and Lush, L. JJ., 44 L. T. Rep. 
(N. S.) 593. 

GENERAL NOTES. , 

We have received Nos. 2 and 3 of "The 
Kentaeky Law Journal " (for Aoimst and Sep- 
tember, 18S1), oonduoted by Mr. George Baber, 
aod pnbliflhed at Louisrilie. In an article on 
" Legal Humbugs/' we find the following :— ** A day 
rarely passes whioh does not mark the receipt of a 
circular informing the person addressed, that he, of 
all living men, has been selected as a member of the 
most popular and thorough legal association in the 
world— one whose members are seen amid the burn- 
ing sands of Sahara, the delightful isle of Terra Del 
Fuego, or the classio fi«ldd of Patagouia. So it is ; 
unly oue dollar is asked for the privilege of allowing a 
member of the nublest profession on earth to *' nose" 
among the affairs of his neither and report his finan- 
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oial ttanding. • • * Why should thie epeciee of 
hneketering amcnj: the profession be longer tolerated? 
Why should ifot the attomesrs meet in every town in 
Kentncky, and, by unsnimous consent, resign their 
membership in such bodies ? The present syst«m is 
the oatgniwth of a morbid desire to advertise— a 
modem sentiment that foand no place in the honest 
and primitive, though solid and learned, days of the 
profession." 

A judge in the West, it appears, has created amuse- 
ment for some wise people, by pronouncing fxmte like 
"root," instead of ** rowt" 

The will of the Hon. Arthur Annesley, formerly a 
oaptain of the Grenadier Guards, which was proved 
July 28, was in these words : " All that I possess in 
the world I leave to my wife." 

A lawyer of Portland, Maine, has sued a man for 
27 cents which he had lent to him. This Portland 
Croesus has probably learned ere this that financial 
loans had better be left to the Barings and Rothschilds 
of the world. 

At a meeting of the members of the Bar, the Hon. 
R. Laflamme, Q.C, and the Batonnier, Mr. W. W. 
Robertson, were named delegates to the General 
Council, and the following gentlemen appointed 
examiners : H. Bethune, Q.C. ; 8. PagnuelO) Q-C. ; N. 
W. Trenholme and C. C. De Lorimier. 

The new court house has so far advanced towards 
completion that the courts will now be held there. 
On Monday next the judges of the Superior and Cir- 
cuit Courts will resume business upon the calendars. 
Much, however, remains to be done to fully fit the 
different rooms for court purposes.— C%tca(^ Legal 
Newt, 

Judge Black has long worn a black wig. Having 
lately donned a new onci which looks still darker, and 
meeting Senator Bayard, of Delaware, the latter ac- 
costed him with, *' Why, Black, how young you look ; 
you are not as gray as I am, and you must be twenty 
years older." " Humph," said the judge, "'good rea- 
son : your kair comes by descent, and I got mine by 
purchase-" 

The Sovthem Lmo Beviete for August-September 
contains the following leadiDg articles : — Rights of 
parties who acquire an interest in lands subject to a 
lien, by Orlando F. Bump ; Power of the State and 
National Governments to regulate and control rail- 
roads, by David Wagner; American Law Schools, 
past and future, by W. G. Hammond; Stock, its 
nature and transfer, by Henry Budd, Jr. 

The Supreme Court of California, in a recent case, 
JFWut V, WhUtier^ rendered a decision upon the much- 
mooted question of fixtures, holding that chandeliers 
were permanent parts of a building. The decision 
seems to have been based upon the intention of the 
parties, as gathered from the written and oral testi- 
mony. The decision of the court in this OMse seems 
to be at variance with that of the New York Court of 
Appeals, in McKcage v. Hanover Fire ln», Co., where 
chande.iers attached togas pipes rutiuiuK through the 
house were held not to be fixtures so aa to pass with 
the realty. 



Speaking of the justices of the peace whose names 
were stricken from the rolls for corrupt praetioee, the 
London Law Titnet says :— The Government have re- 
solved not to publish the names of the justices of the 
peace who have been struck off the roll of ma«iatrates 
by the Lord Chancellor for corrupt praotioee. The 
reason assigned for the non publication is that there 
would be considerable difficulty in distinguishing the 
merits of cases to which the same measure of punish- 
ment has been meted. The total number of magis- 
trates struck off the roll is twenty-five, and two oases 
are still under consideration. 

A. was prosecuted for bigamy. He pleaded, first, 
that his first marriage had no legal existence, because 
his intended wife had deceived him, being enceintt 
by another man, and because he was a minor, and 
did not obtain his father's consent to the marriage. 
The court held these things might have made the 
first marriage voidable, but not void. A. further 
pleaded the statute of limitations. The Court of Cas- 
sation decided that in bigamy the statute did not 
begin to run till one of the marriages was dissolved : 
*' for while the double bond of matrimony exists, the 
illegality continues, which makes the essence of said 
crime."— W«?niia Jurietigche Blatter. 

Samedi dernier (Sept. 24) il y a eu reunion dn eon- 

seil g^n^ral du barreau de la province de Quebec, 

sous la pr^sidence de W. W. Robertson, batonnier 

gto6ral. Etaient pr^ents I'hon- W. Q. Malhiot et 

William White, batonniers ; I'hon. George Irvine, 

I'hon. R. Laflamme, E. T. Brooks et C. J. B. L. 

Hould, d416gu68; et 0. T. iSusor, seo.-tr^sorter. Le 

conseil 4tait au complet k I'exception de M. Joseph 

G. Boss^, batonnier dn district de Quebec, dont le 

p^re, M. le juge Bo6s4, vient de mourir k Quebec. Un 

comity special compost de MM. Laflamme. White, 

Hould, SuEor et Payment a H6 nomm^ pour ^laborer 
des r^glements. La question de nommer des sous- 
examinateurs d'apr^s la section 34 de la charte a ^t^ 
prise en consideration et approuv^e. Mais avant de 
taire ces nominations on a cru preferable de oonsulter 
les quatre examinateurs de cbaque district et de leur 
demander de suggerer les reglements qu'ils jageront 
convenables pour definir les devoirs de oes sous- 
examiUHteurs. II y aura une nouvelle reunion du 
conseil general dans le mois de Novembre. Le comite 
dcd rdglements fera alors son rapport 

At the assises, on Friday, the 5th August, at Nor- 
wich, before Mr. Justice Denman, a well-known in- 
habitant of that city, being called as a juror, and 
directed to take the New Testament to be sworn, s^d 
he thought he had better affirm ; on which the learned 
judge, referring to the statute, asked him if he ob- 
jected to be sworn ; to which he answered, *' Certainly 
not." The learned judge then said, ** Then you can 
be sworn." The juror said, ** My position is this, that 
I have no religious beliefs and that the oath would 

have no effect on my verdict " The leaned judge 
tben rend the terms of th^ natut^, 2i & 2S Vict, c lo, 
in wbirb the form provided is : ** I do solemnly, sin- 
cerely and truly affirm and declare that the taking of 
an oath is. aocordinf( to my relixious belief, unlawful,'* 
Mud then inqtiired of the juror if that woutid be true of 
him. To wbich he again aiiswered that he had no 
religious belief. The learned jud^e then said that in 
hi> opinion tbtf^'jurur ct>u d neither b»* sworn nor 
affirm,, and dirt'Cted him to stand aside, which he 
accurdingh did. and ai. other juror was sworn and 
served in his place.— Xato Journal {London). 
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THE SUICIDAL IMPULSE. 

The lamentable death of Mr. Justice Colt, of 
the Supreme Judicial Court of MasRachusettfl, 
by his own hand, in a fit of melancholy, has al- 
ready been noticed. Concerning this gentle- 
man the bar of Massachusetts have adopted the 
following kindly resolution : — 

<< Rewlved, that in his death the Common- 
wealth has suffered a severe public loss. His 
ample learning ; his conscientious application 
of his best powers to the execution of the duties 
of his high office; his broad, sagacious, and 
practical apprehension and understanding of 
affairs; his patience in investigation; his fra- 
ternal courtesy and spirit of professional fellow- 
ship ; his kindly and sympathetic interest in 
the rights of suitors, and his unsullied integrity 
of personal character, combined to make him 
worthy of our utmost confidence and our highest 
respect and esteem." Judge Hoar once said of 
him, that " he had that quality of respecting 
everything that is respectable, which is one of 
the best traits of the best men of this Common- 
wealth." It is much to be lamented that the 
career of such a man should have so melan- 
choly a termination. The parallel cases of Sir 
Samuel Romilly and Mr. Justice Willes in Eng- 
land, at once suggest themselves, (not to men- 
tion that of Hugh Miller in a different calling.) 
The American Law Review^ for October, men- 
tions that Abraham Lincoln, according to his 
biographer Lamon, had to struggle against the 
same suicidal impulse, which occasionally 
exercises so powerful a sway over highly gifted 
and cultivated minds. 



fraudulent preference a 
" secreting:* 

A case which has long stood in the reports 
received an emphatic overturning during the 
last term of the Court of Queen's Bench. In 
Qault V. Donnelly^ 1 Lower Canada Law Jour- 
nal, p. 119, (A.D. 1866) it was held that a frau- 
dulent preference is not a secreting. Mr. Jus- 
tice Badgley, who rendered the decision in the | 



Superior Court, remarked : « This sale bears all 
the appearance of a fraudulent preference, but 
it has been already decided that a fraudulent 
preference is not a secreting. The word secret- 
ing conveys the meaning of concealing, hiding, 
putting aside in unfrequented places. Fraudu- 
lent preference, therefore, does not in any way 
come within the meaning of the legal term 
secreting. The act of secreting his effects 
would he a selfish act for his own advantage ; 
whilst a preference g^ven to a particular 
creditor is not for the debtor's own advantage 
but for that of the creditor." 

The case was taken to appeal, and was there 
affirmed by Justices Drummond, Mondelet and 
Johnson, but the then Chief Justice (Duval; 
strongly dissented. <<The whole case" his 
honor remarked, (3 L.C. Law Journal, p. 67) 
<< turns upon the interpretation to be put upon 
the word ' secreting.' The facts of the case are 
that the defendant, being the plaintiffs' debtor 
and being insolvent, made over a portion of his 
property to Mr. Walsh, another of his creditors. 
It is contended ttiat this was only an undue 
preference, and does not amount to a fraudulent 
secretion. But what meaning can be given to 
the term < secreting,' if it be not a secreting to 
j;>ut property beyond the reach of the creditors, 
as was done in this case 7" The vi^w of the 
late Chief Justice has been adopted by the ma- 
jority of the same Court in the case of OaxUt ^ 
Dis3MtiUj reported in our present issue. The 
same principle is to be found in MoUon j* Carter^ 
3 L.N. 258. 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

Montreal, Sept. 20, 1881. 

DoRioN, C. J., Monk, Ramsay, Cross, and Baby, JJ. 

Oault et al. (plffs. below), Appellants, and 
DnssAULT (deft, below), Respoxident. 

CaptoM^Secreting—CCP. 798. 

Fraudulent pr^ereneey by which aueU which 
should be available to the creditors generally^ 
are given to one or morCj i» equivalent to 
secreting. 

The appeal was from a Judgment of the Su- 
perior Court, Montreal, RainviUe, J., granting 
the petition of respondent, a trader in 8her- 
brooke, for liberation firam arrest under writ of 
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capias. The writ of capias was issued upon affi- 
davit alleging that a writ of attachment under 
the provisions of the Insolvent Act of 1875 had 
been issued against defendant's estate ; that he 
had been guilty of fraud within the meaning of 
the Act ; that prior to the attachment, and 
within the three months preceding it, defend, 
ant had disposed of a portion of his stock-in- 
trade to one Deseve, the purchase price of which 
stock remained unpaid. The Judge in the 
Court below considered that the facts did not 
amount to secreting, and granted the defend- 
ant's petition for liberation. 

DoRioN, C. J., said, it had been decided over 
and over again by the Court as now constitntcd, 
that the remedy by capias subsisted concur, 
rently with the Insolvent Act. He was not, 
therefore, prepared to hear the question raised 
in this case. The Chief Justice commented on 
the facts as established by the evidence, 
(which appear in the judgment below) and 
held that it was a clear case of fraudulent pre- 
ference, amounting to secreting. His Honor 
could not understand the attempt to make a 
distinction between secreting and fraudulent 
preference. The French version used the words 
eacher ou soustraire. This was the same as 
ree^leTf which was dHourner^ distraircy divertiff 
the effects which should be available to the 
creditors generally, and there could be no 
doubt that the acts of the respondent were 
equivalent to a recel. 

Ramsay, J. I concur so fiilly in what has 
Mien from the learned Chief Justice, in de- 
livering the judgment of the Court, that I 
should have thought it unnecessary to add any 
remark of my own were it not that I consider it 
important that there should be no doubt as to 
the individual opinions of the Judges in t^s 
important matter. The question is simply as 
to the meaning of article 798 of the Code of 
Procedure. Ko question was raised at the Bar 
as to any conflict between the Insolvent Act 
and the article, and if it had been, the decision 
could not have g^ven rise to any difficulty. As 
the Chief Justice has said, over and over again 
we have decided that proceedings in insolvency 
did not deprive the creditor of the right to 
take out a capias. Again, there is no question 
as to the proceedings being fraudulent. We are 
all agreed there waa fraud. The effect of the 
transactions complained of appears to have been 



to reduce the available assets of the estate 
from 75 cents in the dollar to about 13 centff. 
The argument, which has been pointedly stated 
by one of the learned Judges who dissents, is 
that there may be a fraudulent disposal, which 
does not amount to secreting, and that an in- 
stance of this is a fraudulent preference. I be- 
lieve there is some authority for this view, bnt 
I confess I am unable to understand it. I caQ 
conceive a payment being so trifling that it 
could not be considered fraudulent, but it a 
preference or any other disposal amounts to a 
fraud, it appears to me to be secreting within 
the meaning of the Act. Secreting does not 
mean hiding alone, but, as the article says, any 
'< making away" with property which shall 
put it unlawfully out of the creditor's reach. 
Thus one may secrete or make away with pro- 
perty by putting legal impediments in the way 
of the creditor, by which he is prevented from 
getting possession of it in order to be paid. I 
expressed this opinion in the case of Mol- 
son tj* Carter^ and I understand the Privy 
Council concurred in it. Indeed, it is difficult 
to understand that the legislatiire could have 
intended it should be otherwise. I am at a 
loss to conceive why courts should use so mnch 
ingenuity to put a strained interpretation on 
the law to defeat its manifest object. If it be 
said that it is figurative to call it secreting^ to 
pass a fraudulent deed to shield property from 
seizure, I admit it, but I am not aware that in 
the interpretation of statutes it is necessary 
always to adopt the first meaning of the term 
used. 

The judgment is as follows : 

" La Cour, etc ... . 

" Consid6rant que le premier mat, 1877, I'in- 
tim6, qui 6tait alors insolvable, et incapable 
de payer ses dettes, a vendu & A. L. Desibve, 
son confrere et son commis, le fonda de com- 
merce qu'il avait dans un magasin que le dlt 
Des6ve tenait pour lui 2k Sherbrooke ; 

<' Et considcrant que cette vente, qui compre- 
nait toutes les creances dues k ce magasin, a 
6te faite d'un seul lot, hors du cours ordinaire 
des affaires de l'intim6, & Tinsude ses cr6ancias 
i\ raison de vingt pour cent de deduction aur 
Testimation des ditcs marchandises et creances 
6valuccs hk $1,560 ; 

(( Et considerant que I'intimc a reconnu par 
sa ddposition que le dit A. L. Desdve ne posse- 
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dait rien, et qu'il lui avait payc le priz de vente 
des dites marchandises par des billets payables 
h troig, quatre et six mois de leur date ; 

<< Et considerant que peu de temps apr^s 
cette vente, savoir, le ou vers le 11 juin 1877, 
nntimS, se declarant incapable de payer ses 
cr^anciers, leur a demande une r6duction de 25 
pour cent, sur le montant de leurs cr^ances, 
sans les informer de la vente qu'il avait iaite ii 
Des^ve de Tun de ses magasins, ni qu'il en avait 
re9u le priz au moyen de billets promissoires ; 

^ £t considerant que de I'aveu de l'intim6, 
immediatement apr^s le r^fus de ses creancicrs 
d'accepter ses offres, il aurait transports les 
billets qu'il avait re<;uB du dit Des^ve h. ses 
parents et amis, comme suit, savoir un billet 
de $750 h, Millier k Cormier, Connier, Tun d'eux, 
6tant son beau fr^re ; un autre billet de $150 h 
Bupois & Dupuis, Louis Dupuis, Tun d'euz, 
etant aussi son beau fr6re ; un autre billet de 
$200 & John Harkness, et un quatri6mc & Augusts 
Koel; 

<< Et considerant que les dits Millier & 
Cormier, Dupuis & Dupuis, Harkness et Nool 
n'etaient pas les creanciers de Tintimd lorsque 
ces billets ont 6te transportds, et que ces trans- 
ports leur ont 6t6 faits pour les garantir de la 
responnbillte qu'ils avaient encourus en endos- 
aant pour l'intim6 des billets qui n'Staient pas 
encore echus ; 

*< Et considerant qu'il appert par la preuve 
et les circonstances sous lesquels I'intimd a 
vendu son fonds de commerce, et transports les 
billets qu'il avait re<;u8 du dit A. L. Desive 
lorsqu'il 6tait compl^tement in solvable, qu'il a 
£ut ces transactions pour cacher et soustraire 
SOS biens et effets dans Tintention de frauder ses 
creanciers et les appelants en particulier, et que 
la vente qu'il a ainsi fj&ite, ainsi que le transport 
des dits billets sont des actes de recel et de 
soustniction d'une partie de ses biens en fraude 
de ses creanciers, qui autorisaient les appelants 
k prendre contre I'intimS les procSdSs sane- 
tjonnes par I'article 798 du Code de Proc6dure 
Civile; 

« Et considerant qu'il y a erreur dans le juge- 
ment rendu par la Cour SupSrieure sicgeant bk 
Montreal le 19eme jour de Janvier, 1880, qui a 
declarS que les paiements faits par I'intimS en 
fraude de^ses creanciers, n'autorisaient pas I'ema- 
nation d'un eapicu ad respondendum en cette 
cause: 



" Cette Cour casse et annule le dit jugement 
du 19 Janvier, 1880, et proccdant ii rendre le 
jugemc^^it que la dite Cour Superieure aurait dfi 
rendre, renvoie la requete de I'intimS, et le con- 
damne u payer aux appelants les frais encourus 
tant en Cour Sup6rieure que sur le present 
appel. 

(Dissentientibus les Hon. Juges Monk et 
Cross.)'* 

Judgment reversed. 

Davidson ^ Ciuhing, for Appellants. 

ArchambauU ^ Davidj for Respondent. 



SUPERIOR COURT. 

Montreal, Oct. 1, 1881. 

Be/ore Torbanck, J. 

McDouGALL v. Scott. 

SSparatum de corps et de biens — Costs of ctetUm, 

The wife suing /or separation from bed and board j 
is not entitled to ask that the defendant be fore* 
closed from making proof unless he pay the 
fees due to her attorney. 

This was a demand by a wife suing her hus- 
band for a separation from bed and board. She 
made a motion that he be foreclosed from mak- 
ing any proof in this cause unless he paid to 
plaintiff's attorney the amount due for his ser- 
vices. 

Pbr Curiam. The demand as it is made is irre- 
gular. It is true that the form given by Pigeau, 
Tom. 2 : 216, contains an allowance to the wife 
as well for aliment and maintenance as for the 
costs of the action. In the present case, the 
plaintiff is allowed to sue in forma pauperis^ and 
the order has already been given this day for $20 
per month for aliment 

The demand now made, that defendant be 
foreclosed from making proof unless he pays a 
sum for costs of plaintiff, should not be granted. 
Defendant has rights as well as plaintiff, and one 
is to disprove the plaintiffs case if he can, and 
prove his own case. 

Motion rejected. 

B. C. Maclean for plaintiff. 
W, Scallon for defendant. 



SUPERIOR COURT. 

Montreal, Oct. 1, 1881. 
Before Torrance, J. 

DUROOHKR V. JODOIN. 
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Exception d la forme — CotU. 

This case came ap on the merits of two ex- 
ceptions A la/ormej filed by two defendan||. The 
return of the bailiff mentioned the service of 
the writ of summons without the declarationi 
and said that service was made by leaving a copy 
of the declaration upon the defendants. The 
omission was attacked by an exception by each 
defendant. At the hearing on the merits of the 
exceptions, the Court was against plaintiff, but 
gave him leave to amend on payment of costs. 
These costs were taxed at $16 for each defen- 
dant) and the plaintiff failed to pay them. The 
case was again heard in its original state, and the 
exceptions were maintained with costs, which 
the Court, in its discretion, taxed at $1 to each 
defendant, in addition to his necessary disburse- 
ments. 

A. B, Longpri for plaintiff. 

R. Pre/ontaine for defendant. 



SUPERIOR COURT. 

Montreal, Oct. 1, 1881. 
Before ToBRAKCB, J. 
Content v. Poiribr. 
PUaditiff — Demurrer ahotdd precede dSJetue en fait. 

This case was before the Court on a demurrer 
to the declaration. The demurrer was preceded 
by a difeme en fait or general issue. The Court 
discharged the dSUUrS on the ground that the 
demurrer should have been placed first in the 
order ot pleading before the general issue. Vide 
Wotherspoon's Manual, pp. xxi, xxii. Stephens 
on Pleading, p. 60. 

Bourffouin for plaintiff. 

R, Prifontaine for defendant. 



SUPERIOR COURT. 

Montreal, Oct. 1, 1881. 

B^ore Torrance, J. 

La Banqub D'Hociielaoa iiu Goldrinq. 

Bail under C. C.P. 825— SlaUment. 

A defendant who hat given bail under CC.P. 825, 
M bound to file a statement within thirty days 
afUr judgment maintaining the capias, or, in 
d^ault, to be in^trieoned. 

This case came up on a demand by the plain- 
tiff for the imprisonment of defendant, under C. 
S. L. C, cap. 87, 8. 12. The defendant had been 
arrested for civil debt, and had given bail under 



0. C. P. 825. The eapiae had been maintained by 
the final judgment for $36,800, rendered on the 
31st January, 1881. The defandant was absent 
from the Dominion, and had neglected to renew 
one of his securities to the amount of $10,000 in 
obedience to the order of the Court. He had not 
been served personally to answer the present 
petition, being without the jurisdiction of this 
Court, and the Court under the circumstances 
could not require personal service, C. C. P. 781 ; 
but the defendant had appeared by counsel who 
had been served, and he had also been served at 
the Prothonotary's oflice, under C. C. P. 84. 

8. Crottf for defendant, cited PouUt v. Lots- 
nUre, 6 Q. L. R. 314, likening the case to one of 
special bail. 

B^iqucj for plaintiff, said the bail had been 
given under C. C. P. 825. 

Per Curiam. This is not the case decided 
in Poulet v. Laumh-e. The bail was given under 
C. C. P. 825, and it was the duty of the defendant 
to file a statement under C. S. L. C. cap. 87, 
8. 12, within thirty days after judgment, or sub- 
mit to the consequences mentioned in s. 12, s. s. 
2.' The defendant here is in default, and the im- 
prisonment for a year is ordered. 

Petition granted. 

Beique J* Co. for plaintiff. 

Daoidton j* Cross for defendant. 



SUPERIOR COURT. 

Montreal, Oct. 1, 1881. 

B^ore Torrance, J. 

McCrab v. Miller. 

Capias — Departure with intent to d^frtnuL 

A tenant had /raudulently removed his furniture 

from Montreal^ without exiling for his rent, amd 

had intimated an intention qf going to Ike 

United States. Held, that the capias was well 

founded. 

Per Ci^iah. This was a petition for the libera- 
tion of a debtor arrested under a capias for non- 
payment of his landlord, on the ground that 
plaintiff believed that he was immediately about 
to leave the Province of Quebec and Dominion 
of Canada with intent to defraud, &c. The 
evidence showed that the defendant, a sewing 
machine agent, took a lease from McCrae, jointly 
with one Kggcr,of a house in Montreal, at a rental 
of $240 per annum, and secretly removed the fur- 
niture in May to iirockville, where his employer 
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required him to locate himself for a time as a 
local agent, at a weekly salary of $10. He had 
resided in New York, whence he had removed to 
Montreal. And it appeared that he bad said that 
if he did not succeed in Brockville, he would 
move back to the States. His wife had been in 
the States, in order to get security tbere for him 
on behalf of his employer, but had been niisuc- 
cessful. He had bought the fui^iture in Mont- 
real with money advanced by Egger, some $500. 
At the time he left in May, he said to Egger that 
he would try to get bonds for the Brockville 
office, and if he could not get them, he would 
try to remain there without bonds, and if he 
could not remain without bonds, he would go 
to the States. These facts are proved,and there 
was no doubt but that McCrae had been unfairly 
dealt with. These £eu;ts prove that McCrae had 
grounds for believing that Miller might at any 
time remove into the States, as he had, so fiur as 
he was concerned, fraudulently removed from 
Montreal, without settling with him — secretly 
taking away his furniture. Is the Court justified 
in saying that the defendant Miller has not dis. 
proved the allegations of the affidavit? The 
Court holds that the affidavit has not been dis- 
proved, and dismisses the petition. 

Archibald j" McCormick for plaintiff. 

Churchy Chapieatif Hall ^ AivnUer for defendant. 



SUPERIOR COURT. 

Montreal, October 1, 1881. 

Before Torrance, J. 

Campbell v. McGrail et al., and McGrail, pe- 
titioner for revocation of judgment. 

Requite civile— -Orounda for revocation of judgment. 

This case was before the Court on the motion 
of p]ainti£F to reject from the record a requite 
civile. 

The action was to recover from defendants as 
co-partners a sum of $308. It was begun in 
December, 1880. The defendants appeared by 
attorney but did not plead, and were foreclosed 
firom pleading in February, after which plaintiff 
inscribed the case for evidence ez parte on the 
first March. The defendants were summoned 
to answer interrogatories on the 7th March, and 
a default was entered against them for not ap- 
pearing to answer. The case was inscribed for 
hearing on the merits on the 8th March for the 
14th March. Plaintiff obtained judgment for 



$308 on the 16th March. The petition now in 
question was filed on the 12th July, and though 
the judge in Chambers ordered service of pe- 
tition to be made upon plaintiff or his attorney, 
the service was only made at the Prothonotary's 
office. Thereupon the judge ordered a stay of 
execution. The service and notice was not re- 
gular, and the suspension order was in feict 
made without notice. The chief grievance of 
defendants by the petition was that they were 
not allowed to answer interrogatories though 
they alleged that they offered to do so, and 
charged artifice against plaintiff and his at- 
torney. 

Per Curiam. The chief grievance of defen- 
dant is that he was not allowed to answer the 
interrogatories on the 7th March. Assuming 
that the defiiult against him was irregularly en- 
tered on that day, of which, we have only his 
affidavit, he was represented in the case by at- 
torney, and his attorney was duly notified of 
the hearing on the 1 4th March, a week after 
the defiiult complained of, and no step was 
taken during this week to take off the default. 
I do not think the case is one in which the 
judgment should be interfered with. The 
judgment could not be set aside on such evi- 
dence as defendant offers. The pliuntiff's 
motion for the last reason is granted. 

J. L. Morritf for plaintiff. 

F. Quinnt for defendant. 



CIRCUIT COURT. 

Montreal, Sept. 30, 1881. 

Btfore Johnson, J. 

Hall v. Harrison, and Stuart, T.S., and Har- 
rison, opposant and petitioner by requite civile. 

OpposUion-^C. C. P. 510. 

A person whose intereeta are affected by a judgment 
in a eauaCf to which such person VHiS not made 
legally a party j may come in by tierce opposition 
•with a view to be maintained in his rights. 

Johnson, J. There is a good deal of confusion 
in this record -, but I must get at the true state 
of it, and do substantial justice if I can, without 
violating any of the laws of procedure in the 
Circuit Court. There was first an opposition, and 
afterwards a Requite civile^ the judgment hav- 
ing been given by defiiult ; and it was contended 
under the opposition, first, that there had been 
no < asHignation.' The return of the bailiff shows 
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this. He says she has no domicile here ; and 
there is nothing in the record disclosing com- 
pliance with the provisions for calling in absent 
debtors. 

This, then, is the case of an opposition by a 
third person not a party to the cause : that is to 
say, the defendant was only nominally a party in 
the case. (See case Kellond v. Reed^ 18 Jurist, 
311; Taschereau, J.'s remarks). There it was held 
that the opposition would have been the right 
course. The learned Judge observed : << En effet, 
il fCy a de parties au procit que celles qui ont 6te 
sommees d'yrepondre,et mdme le demandeur pent 
n'y ()tre pas partie, quoique son nom y apparaisse 
comme demandeur. Or le code, en disant que 
celui qui a Hi partie d un procds pent fairc r^- 
voquer le jugcmcnt pour certaines raisons, au 
moyen de la ReqiiCte civile, n'a pas pu vouloir 
dire qu'il suffisait pour qu'une personne dflt 6tre 
consideree comme partie k un procds que son 
nom y f&t, soit comme demandeur ou d^fendeur. 
Ce serait admettre un principe bien dang6reux en 
pratique. Je considdre ^appelant comme tierce 
personne dont les droits sont serieusement com- 
promis par un jugement rendu dans une cause 
oil elle n'etait pas partie, et b. laquelle elle 
n'avait pas et6 appel6e, et comme telle elle 
tomberait sous I'empire de I'art. 610, C. P. C, qui 
dit que * Toute personne dont les int6r(3t8 sont 
afiect^s par un jugement rendu dans une cause 
oil nielle, ni ceux qui la representoient u*ont 6te 
appel6s, pent y former opposition,' et Particle 512 
declare qu'il est proc6d6 sur la tierce opposition 
produite comme dans une instance ordinaire." 
It was objected by plaintiff that the affidavit 
was insufficient, and that there was no deposit as 
required by art. 486, C. P. ; but it is not the case 
contemplated by that article, but a very different 
case, viz., that of a person who is called a defend, 
ant, but who has not been made a defendant by 
legal summons. The affidavit appears quite 
sufficient; and it is to be observed that after 
joining issue upon this opposition, and going to 
proof, and in the absence of a motion to reject 
on either of these grounds, it would seem to be 
very late to raise the objections. 

The RequSu civile remains, and both these pro- 
ceedings are before the Court under the inscrip- 
tions on the merits both of the opposition and of 
the Requite civile. That is a remedy open to those 
who are properly parties to the case, and not as 
here to third parties. The case of Thouin v. 



Leblancy 10 L. C. Rep. p. 372, decides the present 
one in the most direct manner.* 

Requite civile dismissed with costs. 

Opposition maintained with costs. 



CIBCUIT COURT. 

Montreal, Sept. 30, 1881. 
B^are Johnson, J. 
Pigeon v. Roussin. — Roussiv v. Piobon. 
Leiaor and Leuee — DamageM. 

The leasee has no right ^ action againtt the lessor 
for damages caused by the act or negligence ^ 
another tenant in the same buil(Ung, e^., da- 
mages resulting from a leaking valer- 
pipe in a story overhead^ which had been let to 
another tenant who had abandoned the premises. 
Johnson, J. In one of these cases the plain- 
tifif asks for a term of rent of a lodging leased 
to the defendant, and taken by itself there 
should be judgment in that case for the plain- 
tiff. In the other case the debtor of the rent 
sues the landlord for damages caused by a flow 
or leak of water from the pipe in the third 
story of the building, which had been let to 
another tenant who had abandoned the place. 

The Court has to apply the principles of 
Articles 1616 and 1617 C. C. to the circum- 
stances of the present case. The language of 
article 1616 is ;— " The lessor is not obliged to 
warrant the lessee against disturbance by the 
mere trespass of a third party not pretending 
to have any right upon the thing leased; 
saving to the lessee his right of damages 
against the trespasser, and subject to the 
exceptions declared in the following article." 
The following article is: "1617. If the lessee's 
right of action for damages against the tres- 
passer be ineffectual, by reason of the insol- 
vency of the latter, or of his being unknown, 
his rights against the lessor are regulated 
according to article 1660 ;" and this last article 
(1660) provides for the cases where there may 
be either a reduction of the rent, or a dissoln^ 
tion of the lease ; and then the article con- 
cludes with these words : " but in either earn he 
has no claim/or damages ag<Unst the Ueeor.^ 

The present case does not present itself in 
the form of a defence to the action for rent, 
nor does it ask in any form for a reduction of 
the rent or a dissolution of the lease. It is 
brought independently to obtain damages ; and 
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the law says there is no action of damages 
against the lessor. There are decided cases to 
which I will presently refer; but it certainly 
struck me at the hearing, and on that account 
I reserved judgment, that the words in Article 
1616, ''the trespasser not pretending to have 
any right upon the thing leased," meant to 
restrict the action of the lessee against the 
trespasser to outside trespassers not having any 
relation with the landlord, nor in any way 
under his control, for of cours<) it is plain 
enough that if a stranger comes and breaks 
your windows, you should have no right to sue 
your landlord on that account. But here the 
plaiptiff had the ground floor, another had the 
floor above him, and still another had the third 
floor, where the pipe burst ; and it is said truly 
enough that there was a kind of control exer- 
ciseable by the landlord over his tenants, in- 
cluding this lofty delinquent himself. This 
argument, however, cannot effect a change in 
the legal relation and responsibility of the 
landlord, for on principles well known and 
treated of in all the books, the landlord is not 
responsible for troubles defait; though he is 
responsible for troubles de droit. The present 
case, however, sutlers no difficulty. The land- 
lord cannot be answerable in damages at any 
rate. His relation to his tenant did not make 
him garant for the latter's negligence ; and even 
in the cases where he is answerable, as it was 
said he was here, for his own act and not the 
act of his tenant, who, in &ct, had left the 
premises, it can only be in the way of dimi- 
nution of rent, or dissolution of the lease. 
Therefore the action of the tenant for damages 
is dismissed; and there is judgment for the 
rent due. I have mentioned that there were 
cases, and they will be found cited under the 
Article 1616 in the code annoti of M. DeBelle- 
feuiUe. In one of them — ^the case of Gallagher 
v. Alwpp (8 L. G. K., p. 156), it is held that the 
landlord is not answerable in damages for the 
act of one of his tenants done to another of 
them. 

The other cases are those of Hamilton v. 
WiUon (2 Bev. de Leg. p. 441), and Boilg v. Ve- 
tina (14 L.C.B. 325), and they related to the acts 
of third parties not tenants. The whole sub- 
ject, however, is treated in Mourlon, Tom. 3, 
No. 747. 



CIRCUIT COURT. 

MoNTBEAL, Sept. 30, 1881. 

Before Johnson, J. 

Thompson et al. v. City of Montreal : Shaw v. 
City op Montreal : Sidey v. City of Montreal. 

Tax on brokers and commission merchants — Ship 

Agents. 

A ship c^efit is not subject to a tax imposed on 
brokers and commission merchants. 

Johnson, J. The plaintiffs in these three 
cases have paid under protest a sum of $50 
each, which the Corporation assumed to levy 
from them under the authority of a by-law. 
This by-law is No. 94, sec. 12, and in terms 
prohibits the exercise of either of the following 
callings, that is to say, those of broker, money 
lender, or commission merchant, in this city, 
without a license for which fifty dollars has to 
be paid. 

The parties who sue here all submit their 
cases upon one and the same statement of facts, 
and these are, that with the sole exception of 
Mr. Sidey they are pari owners of the ships of 
which they act as agents here. Mr. Sidey, 
however, is not an owner, but only the agent 
of the owners. In other words, the Messrs. 
Thompson, Murray & Co. and Mr. Shaw are 
shipowners, and superintend their own business 
in this city, and Mr. Sidey superintends the 
business of other shipowners. The first two 
are, so to speak, their own agents, and Mr. 
Sidey is agent for other and distinct persons. 
As regards the first two, therefore, they are 
only agents in the same way that every active 
partner in a firm is an agent for the purposes of 
the partnership (and that, of course, is the law 
governing the individual members of every 
firm), and Mr. Sidey is the agent or attorney 
ad negotia of his principals who are not his 
partners. 

The question is wliether these focts make 
either of the plaintiffs liable for the tax ; i.e.j 
whether they or any of them are brokers or 
commission merchants. There are three classes 
mentioned in the by-law — money lenders, 
brokers, and commission merchants. The first, 
of course, is out of the question. Then do these 
focts, that these parties are ship agents, two of 
them for themselves, and one for other parties, 
constitute them brokers or commission mer- 
chants ? In this cduntry there can be no diffi- 
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culty in defining who is a broker and who is a 
commission merchant. We have express law 
on the subject. Art. 1736 aays << a broker is one 
who exercises the trade and calling of nego- 
tiating between parties the business of buying 
and selling or any other lawful transactions. He 
maybe the mandatary of both parties, and bind 
both by his acts." Art. 1 736 : — " A factor or com- 
mission merchant is an agent who is employed 
to buy or sell goods for another, either in his 
own name or in the name of his principal, for 
which he receives a compensation commonly 
called a commission." It is obvious that the 
business of these parties is not described in 
either of the articles of the Code, and I do not 
think I should make the case any clearer by 
discussing principles or analogies which the 
express terms of the law render unnecessary. 

I am of opinion, therefore, that the plaintiffis 
in all these cases are ship agents, and nothing 
more, for their being owners or not has nothing 
to do with the question whether they are 
brokers or commission merchants. The tax is 
not put on mere agents such as there, but on 
brokers, a perfectly distinct calling, inter- 
mediaries and agents of both parties to a bar- 
gain, and upon commission merchants, who by 
law are these who buy and sell for others ; and 
it cannot be extended beyond those terms to 
include mere ship agents. Therefore I decline 
to go beyond the express law ; and I neither 
refer to the case cited from 4 Bingham, nor to 
the fiict which was mentioned, and indeed 
proved in these cases, that the tax in question 
has not been levied from agents of the same class 
in another ward of the city. There is therefore 
Judgment for plaintififs in the three cases, with 

costs. 
Dunlop ^ Lyman for plaintififs. 

RECENT DEClSIOm AT QUEBEC. 

NuUanee — Indictment — B. N, A. Act. — The 
defendant, agent of the Bell Telephone Co. of 
Canada, was indicted for illegally erecting 
three telegraph poles, in Buade street, a leading 
thoroughfare in the city of Quebec, thereby 
obstructing the Queen's highway, to the com- 
mon nuisance of the public. 

The Company is incorporated by Act of the 
Parliament of Canada, 43 Vict. ch. 67, with power 
to establish telephone lines in the several pro- 
vinces of the Dominion, and to construct, erect 
and maintain lines along any public highway. 



street, bridge, water-course or other such place, 
or across or under any navigable waters, either 
wholly in Canada, or dividing Canada from any 
other country, << provided that in cities, towns 
and incorporated villages, the opening up of the 
street for the erection of poles or for carry- 
ing the wires underground, shall be done under 
the direction and supervision of the engineer or 
such other officer as the Council may appoint, 
and in such manner as the Council may direct, 
and that the surfiace of the street shall, in all 
cases, be restored to its former condition by and 
at the expense of the Company." This charter, 
and the consent of the city Council, duly obtain- 
ed, were relied on by the defendant as a plea to 
the indictment ; in the absence of these condi- 
tions the poles in question would undoubtedly 
constitute an obstruction and a nuisance. 

It appeared that the business of the Company > 
in connection with the objectionable poles, was 
of a purely local character, and confined to the 
district of Quebec, and it was not declared by the 
charter to be an undertaking incorporated for 
the general advantage of Canada. 

The jury, under direction of the Court, found 
a verdict of guilty , subject to the question reser- 
ved for the determination of the Court in banco, 
whether the said Company had authority under 
their statute, or were otherwise authorized by 
law, to place the poles in the said street ; and if 
so, whether the Dominion Legislature had a 
legal right to grant such authority. 

Jleldj sustaining the verdict, that the estab- 
lishment of the Company in Quebec, was one 
purely of a local character and intended to serve 
local purposes, having no pretension to connect 
provinces, or even to cross navigable rivers, and 
of such a nature as to be ultra vires of the Dom- 
inion Parliament, and falling exclusively within 
the jurisdiction of the local legislature. 

To g^ve the Dominion Parliament the power 

to authorize the Bell Telephone Company to 

impede circulation and traffic in the streets of 

Quebec, one of two conditions would have been 

required ; either the Company should have been 
incorporated for the purpose of connecting by 
telephone lines this province with any other or 
others of the provinces of the Dominion, or of 
extending its lines beyond the limits of this 
province ; or it should have been declared by 
parliament to be for the general advantage of 
Canada or of two or more of the provinces.^- 
Reyina v. Mohrj Reserved Case, decided by Court 
of Queen's Bench, 8th June, 1881. 7 Q^LJEl. 183. 
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INSANITY AS A DEFENCE, 

Id connection with the Hayvern case, tried 
recently at Montreal, in which some rather 
extraordinary views on the subject of insanity 
aa a defence were put prominently forward in a 
portion of the medical testimony, it may be 
interesting to refer to a case decided not long 
ago by the Supreme Court of Alabama, Bra»- 
well V. StaU (reported in 2 Crim. Law Magazine, 
32), in which the observations of the Court, and 
the authorities cited, serve to elucidate the 
subject. Judge Stone, who delivered the opin- 
ion oi the Court, quoted the dictum of Chief 
Justice Gibson in C<ute v. Madu, 4 Pa. St. 264, 
that " there may be an unseen ligament press- 
ing upon the mind, drawing it to consequences 
which it sees, but cannot avoid, and placing it 
under coercion which, while its results are 
clearly perceived, it is incapable of resisting," 
and remarked : " With all respect for the great 
jurist who uttered this language, we submit if 
this is not almost or quite the synonym of that 
highest evidence of murderous intent known to 
the common law: a hsart totally depraved and 
tataUy bent on mieeh^f. Well might he add : < The 

* doctrine which acknowledges this mania is 

* dangerous in its relations, and can be recog- 

< nized only in the clearest cases. It ought to 

< be shown to have been habitual, or, at least, 

* to have evinced itself in more than a single 

* instance.' *' 

The Court also referred to the case of 
MeNaghUn, in 1843 (10 CI. k Fin. 200), which 
came before the English House of Lords fof 
trial, and their lonlships submitted certain 
questions to the judges, which were answered 
by Chief Justice Tindal, speaking for all the 
judges except Mr. Justice Maule. Among the 
qaestions were the following : — 

1. What is the law respecting alleged crimes 
committed by persons afflicted with insane de- 
lusions on one or more particular subjects or 
persons? As, for instance, where, at the time 
of the commission of the alleged crime, the 
accused knew he was acting contrary to law, | 



but did the act complained of with a view, 
under the influence of insane delusion, of re- 
dressing or avenging some supposed grievance 
or injury, or of producing some supposed public 
benefit. 

2. What are the proper questions to be sub- 
mitted to the jury, when a person alleged to be 
afflicted with insane delusion respecting one or 
more particular subjects or persons, is charged 
with the commission of a crime (murder, fo 
example), and insanity is set up as a defence ? 

3. In what terms ought the question to be 
left to the jury as to the prisoner's state of 
mind when the act was committed ? 

4. If a person under an insane delusion as to 
existing fiicts, commits an offence in conse- 
quence thereof, is he thereby excused ? 

The answer of the judges was as follows : — 

" In answer to the first question, assuming 
that your lordships' inquiries are confined ' to 
those persons who labor under such partial de- 
lusions only, and are not in other respects in- 
sane, we are of opinion that, uotwitlistanding 
the party accused did the act complained of 
with a view, under the influence of insane de- 
lusion, of redressing or avenging some 8up{)06ed 
grievance or injury, or producing some public 
benefit, he is nevertheless punishable, according 
to the nature of the crime committed, if he 
knew at the time of committing such a crime 
that he was acting contrary to law, by which 
expression we understand your lordships to 
mean the law of the land. 

<<A8 the second and third questions appear 
to us to be more conveniently answered toge- 
ther, we have to submit our opinion to be, that 
the jury ought to be told in all cases that every 
man is to be presumed to be sane, and to pos- 
sess a sufficient degree of reason to be respon- 
sible for his crimes until the contrary is proved 
to their satisfaction ; and that to establish a 
defence on the ground of insanity, it must be 
clearly proved that at the time of committing 
the act the party accused was laboring under 
such a defect of reason, from disease of the 
mind, as not to know the nature and quality 
of the act he was doing ; or, if he did know it, 
that he did not know he was doing what was 
wrong. The mode of putting the latter part of 
the question to the jury on these occasions has 
generally been, whether the accused, at the time 
of doing the act, knew the difference between 
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right and wrong ; which mode, though rarely, 
if ever, leading to any mistake with the Jury, 
is not, as we conceive, so accurate when put 
generally, and in the abstract, as when put with 
reference to the party's knowledge of right and 
wrong in respect to the very act with which ho 
is charged. If the question were to be put as 
to the knowledge of the accused solely and ex- 
clusively with reference to the law of the land, 
it might tend to confound the jury by inducing 
them to believe that an actual knowledge of 
the law of the land was essential in order to 
lead to a conviction ; whereas the law is admin- 
istered upon the principle that every one must 
be taken conclusively to know it, without proof 
that he does know it. If the accused were con- 
scious that the act was one which he ought not 
to do, and if that act was at the time contrary 
to the law of the land, he is punishable, and the 
usual course, therefore, has been to leave the 
question to the jury, whether the party accused 
had a sufficient degree o< reason to know that 
he was doing an act that was wrong ; and this 
course, we think, is correct, accompanied with 
such observations and explanations as the cir- 
cumstances of each particular case may require. 
" The answer to the fourth question must, of 
course, depend upon the nature of the delu- 
sion ; but making the same assumption as we 
did before, namely, that he labors under such 
partial delusion only, and is not in other re- 
spects insane, we think he must be considered 
in the same situation as to responsibility as if 
the fiicts with respect to which the delusion 
exists were real. For example, if, under the 
influence of delusion, he supposes another man 
to be in the act of attempting to take away his 
life, and he kills the man, as he supposes, in 
self-defence, he would be exempt from punish- 
ment. If his defence was that the deceased 
had inflicted a serious injury on his character 
and fortune, and he killed him in revenge tor 
such supposed injury, he would be liable to 
punishment." 



PUNISHMENT OF INSANE HOMICIDES 

• 

While upon the subject of insanity, we may 
notice a new system of treating insane homi- 
cides which, by a correspondent of the Kentucky 
Law Journal J is said to have been lately applied 
in France upon a limited scale, but with marked 
success, (t No man can be acquitted of a crime 



on account of his insanity, unless,, through his 
counsel, he pleads his insanity. This thrown 
upon him and his counsel the responflibility of 
accepting the issue, — sane or insane. If he be 
acquitted because of his insanity, he is confined, 
not in a common penitentiary (for his confine- 
ment is not intended for punishment), nor in 
an insane asylum, subject to be discharged upon 
the ready certificate of a physician ; but he ia 
imprisoned, at all events, for a fixed time, and 
is 8ul>jected to medical treatment, but, under no 
circumstances, to a doctor's discharge. Nor is 
he subjected to hard labor nor to the debasinif 
regime of a common jail. The period of confine- 
ment is scaled according to the nature of the 
offence charged, but in no case is proposed to 
extend over the prisoner's whole life. If during^ 
the prisoner's life his term of imprisonment 
should expire, he can be released only after his 
insanity is positively established by evidence 
to the satisftu;tion oT a number of inquisitors 
selected with a view to perfect freedom from 
the infiuence of the prisoner and his friends. It 
is the duty of the attorney for the state to op- 
pose the discharge." 



Appointmbnt. — Mr. Mathieu, Q. C, of Sorel, 
has been appointed a judge of the Superior 
Court, in the place of the late judge Olivier. 



PAROL CONTRACTS OF INSURANCE. 

We have received a copy of the decision of 
the Supreme Court of Missouri, in the case of 
BaUeet al. v. St. Joaeph Fire and Marine In». Co., 
decided at the April Term, 1881. This decision 
is of great importance, the Court laying down 
the rule, for the first time, that on an oral con- 
tract of insurance the assured may, in equity, 
recover. A somewhat similar case was deter- 
mined before by the Supreme Court, (Benmn^ ▼. 
UniUd SUUea Int. Co., 47 Mo. 425), which was 
an action al law to recover on a verbal contract 
of insurance. In that case, the insurance com- 
pany's charter provided that " the condition of 
all policies issued by such company shall be 
written or printed on the fiice thereof;" and also 
that << all policies and contracts of insurance, 
and instruments of guarantee, made by said 
company shall be subscribed by the president^ 
or president pro tempore^ and attested by the 
secretary." The Court, in that case, held that 
"corporations, where they are not restrained 
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in any particular manner by their charter, may 
adopt all reasonable modes in the execution of 
their business which a natural person may 
adopt in the exercise of similar powers " ; but) 
relying on the provisions of the charter above 
quoted, it was held that plaintiff could not re- 
cover on a naked verbal agreement. The svne 
case seems somehow to have got into Uie 
Federal Court {Henwing v. OntUd StaUt Iru. Co., 
2 Dill. 26), and a ruling entirely different was 
there made, the Federal Court holding that 
when the charter was granted to the insurance 
company, the General Statutes of Missouri then 
in force declared that all charters thereafter 
granted should, unless otherwise expressed, be 
subject to the provisions of the general law 
respecting corporations, and sec. 8, p. 232, of 
the Bevised Code of 1845 declares that '^ parol 
amtraeU may be binding on aggregate corpora- 
tions, if made by an agent duly authorized by 
a corporate votq, or under the general reg^Ia. 
tions of the corporation, and eontraeU may be 
implied on the part of such corporations from 
their corporate acts, or those of an agent 
whose powers are of a general character." The 
Federal Court therefore held that «the de- 
fendant was not released from, but by impli- 
cation subjected to, this provision of the general 
law." 

The Supreme Court now hold, in the case 
first above mentioned, that the ruling of the 
Federal Court was proper, and that the opinion 
of the Supreme Court in the case of Henning v. 
UnUed States Ine. Co., mpra, was mainly ohiUr^ 
and that in deciding that case, sec. 8, p. 232, of the 
Code of 1 846, above referred to, had been over- 
looked, although it has been on the statute 
book for over 35 years. The Court also draws 
a distinction between that case and the case 
now decided, on the ground that the former 
case was a suit at law on an alleged oral and 
completed agreement, while the latter case was 
a proceedinsT in equity to compel that to be 
done which already, upon sufficient considera- 
tion, had been agreed should be done ; and in 
tiiat view it was unnecessary for the Court to 
overrule its decision in the previous case. 
Sherwood, C. J., delivered the opinion of the 
Court, in rery clear and forcible language. 
Hugh and Henry, JJ., dissented, so that the 
conclusion reached was only by a majority of 
one. — Scutkem Law Review, 



NOTES OF GASES. 

COURT OF QUEEN'S BENCH. 

Montreal, Sept. 29, 1881. 

DomoN, C. J., Raksay, Tessibr, Cross, Babt, JJ. 

Windsor Hotsl Co. (plffiB. below), Appellants, 
and Lewis et al. (defts. below), Respondents. 

Company — DefeeU in orffanization pleaded in answer 
to action for calls. 

The appeal was from a judgment of the Su- 
perior Court, Montreal, (Rainville, J.) April 30, 
1879, dismissing the appellants* action. 

Ramsay, J. The action in this case is for calls 
on the shares of a joint stock company held by 
respondents. 

They resist the demand on the following 
grounds: 1st. That the directors represented 
that the building would only cost $500,000. 
2nd. That the subscription of defendants should 
not be considered, and that the work should not 
be commenced,until $400,000 had been subscrib- 
ed. 3rd. Tdat they had been induced to sub- 
scribe for these shares on the false representation, 
that certain parties were subscribers who were 
not really subscribers for the amounts opposite 
their names. 4th. That the first meeting to elect 
directors was only to be held when $400,000 had 
been subscribed, and when $40,000 had been paid 
into one of the chartered banks in Montreal ; 
that the meeting was called on the 9th Novem- 
ber, 1876,when $400,000 were not subscribed, and 
when $40,000 had not been paid in. 5th. That 
the calls were made by persons not authorized to 
make such calls. The prayer is that the sub- 
scription of defendants may be declared not 
binding on them ; that the calls be declared to 
have been illegally made, and that the action be 
dismissed. 

There is no undertaking in the prospectus that 
the building will only cost $500,000. It is only 
given as the estimated cost of the building. It 
appears that one of the defendants assisted in 
the verification of the fact that the $400,000 were 
subscribed before the first meeting. In addition 
to this they have both paid calls. This seems 
at all events to throw the onus of proof on them 
that the $400,000 were not paid. On the con- 
trary their evidence goes to show that there were 
$400,000 subscribed. We need not then exam- 
ine what the legal consequences would be if the 
fact had been established that $400,000 had not 
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been paid, and particularly whether it would 
have relieved one who had participated in the 
irregularity from paying his calls. 

There is no evidence of any special warranty 
that certain persons would hold the shares.' All 
that the defendants could claim was that $400,- 
000 had not been subscribed. I may add that 
no special representations appear to have been 
made. The objection to the deposit seems to 
embrace two subjects of complaint— firstly, that 
there had never been at the time of holding the 
first meeting $40,000 actually paid up, inasmuch 
as $4,000 was a loan by the Merchants' Bank to 
the company on the collateral security of the 
joint note of Messrs. Gibb and Phillips ; second- 
ly, that there never had been at any time 
$40,000 paid up on the stock at the rate of 10 
per cent., and that of the money paid up, por- 
tions had been expended properly or improperly 
by the provisional directors. 

With regard to the pretended loan of $4,000 
to the company, I think that it is perfectly es- 
tablished that no such loan took place; that 
Messrs. Phillips and Oibb obtained the money 
on their own responsibility ; and that it was paid 
over to the credit of the company. The writing 
of the word "loan " on the company's pass-book 
was either an error, or a memorandum ; but it 
certainly did not constitute a title to recover 
back fi*om the company the amount if the note 
had not been paid. As a fact the note was paid| 
and by the parties giving it, within a few days, 
showing the perfect fairness of the transaction. 

The second point turns on the words of the 
statute. I don't think the statute requires any- 
thing more than that $40,000 shall be paid on 
account of stock, and that this shall be deposited 
in a chartered bank. It is not required that the 
money so paid shall be a tenth of each share. 
Again, J do not think it was necessary that the 
whole $40,000 should remain there until the 
'meeting for the election of directors. The provi- 
sional directors were entitled to spend what was 
necessary for the " management of the affairs of 
the company,'* and I do not think that even if 
they exceeded their powers and expended some 
of the money in what was not strictly necessary, 
it would give a shareholder the right to refiise 
to pay calls, more particularly where the acts 
of the provisional directors were adopted by the 
company, as in this case. 

The 5th and last objection appears to me to 



be only another way of testing respondent's 
pretensions. 

The judgment is as follows : 

« Considering that the appellant, the Windsor 
Hotel Company, has proved the material alle- 
gations of its declaration, and namely that the 
respondents have iointly subscribed for 50 
shares in the capital stock of the said company of 
$100 per share, and that they are indebted to 
the said company for seven calls of ten dollars 
each on the said 50 shares, to wit^ for the 4th, 
5th, 6th, 7th, 8th, 9th and 10th calls on said 
stock, «aid calls amounting to $3,500 ; 

" And .considering that the said defendants 
have not proved the material allegations of 
their pleas, and that the said respondents having 
as shareholders paid the three first calls on the 
said 50 shares of the capital stock of the said 
company, part of which were paid after the 
organization of the said company, cannot now 
avail themselves of any of the pretended irre- 
gularities complained of by their said pleas ; 

" And considering that there is error in the 
judgment rendered on the 30th April, 1679, by 
the Superior Court sitting at Montreal ; 

" This Court doth reverse the said judgment 
of the 30th April, 1879 ; 

«And proceeding to render the judgment 
which the said Superior Court shoald have 
rendered, doth condemn the said respondents 
jointly and severally to pay to the appellant 
the said sum of $3,500, with interest on $500 
from 22nd May, 1876 ; on $500 from 21st July, 
1876 ; on $500 from 21st September, 1876; on 
$500 from 21st November, 1876 ; on $500 from 
22nd January, 1877 ; on $500 from 21st March, 
1877, and on $500 from 2lst May, 1877, until 
paid ; and doth further condemn the said res- 
pondents to pay to the appellants the costs 
incurred as well in the Court below as on the 

present appeal.'* 

Judgment reversed. 

Abbottf Taitf Wotherspoon 4* AbbotU for appel- 
lants. 

Bdw. CarUTj Q. C, for respondent 



SUPERIOR COURT. 

Montreal, Oct. 11, 1881. 

Before Torrancb, J. 

La Banqub d'Hochelaga v. Tob Montreal, 
Portland k Boston Railway Co., and The 
Connecticut k Passumpsic Railway Co., 
opposants. 
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Execution — Seizttre of Railway. 

Held ( following Corp. Co. Drummond j- SoiUh- 
Eastern Railway Co.,) that the railway of an 
tneorporaied company may be seized and sold, 
in execution of a judgment in faxor of a mort- 
gage creditor. 

Per Curiam. The railway of the defendants 
was taken in execution by the Bank, and the 
opposants, who were large bondholders holding 
a mortgage on the road seized, opposed the sale 
on the ground that the railroad could not by 
law be taken in execution. The question here 
was the same question which had been raised 
and decided in Corporation Co. Drummond and 
The Sonth-fiastern Railway Company, 3 Legal 
News, 2, and 24 L. C. J. 276. The plaintiff 
demurred to the opposition, and the Court here, 
iollowlng the decision referred to, would main- 
tain the demurrer and dismiss the opposition, 
on the ground that the railway could be taken 
in execntion. 

Demurrer maintained. 

Lonerganj for opposants. 

Beique ^ MeOoun, for La Banque d'Hochelaga. 

SUPERIOR COURT. 

MoNTRiAL, Sept. 27, 1881. 
Before Mackay, J. 
In re Mdlholland k Bakkk, insolvents, IIbnuy 
M tJLHOLLAND, petitioner for discharge, and 
Fair es quality, contesting. 

Pttitian for discharge after year — Dividend— Ex- 
planation of deficit, 

Mackay, J. Henry Mulholland, one of the 
bankmpts, petitioned in 1878 for discharge after 
the year. His creditors have ordered the assignee 
to oppoHe, who does so. 

The petitioner alleges that he has given all 
notices and fulfilled all the requirements of the 
law, and *' is now entitled to a discharge." 

Upon his petition a day was fixed by him. 
self for proof and hearing, but nothing has l)een 
offered by him but proof of notices, and cer- 
tificate by the assignee of conformity of date 4th 
November, 1878, more than a month before the 
date of the petition, which is of 1 6th December, 
1878. The assignee, on the 17th of that month 
(December J, filed a contestation, which at that 
time, in the then condition of the bankruptcy 
law, was very likely to be fatal to the petition. 
It stated that bankrupt's estate had not paid and 
could not pay 50 cents in the dollar. 



I see no answer to that contestation ; after it was 
filed there was supreme quietness until Septem- 
ber, 1881. In the interval the legislature changed 
that requirementof fifty cents dividend, putting 
the law back to what it had been in respect of 
dividend required, and making it read to require 
only thirty-three cents of dividend. As regards 
dividend, petitioners like the one before us have 
now to prove dividend of thirty-three cents, or 
render an account of the deficit. Mulholland 
must be allowed the advantage of the last legis- 
lation, which he must, in common with many 
others, have hailed with some thankfulness. It 
was doubtless in consequence of it that in this 
September he inscribed his petition case for 
proof and hearing. ■ 

The opposition of the assignee for the creditors 
has some of its force taken from it by the change 
of the law since it was filed. It stands now as 
resisting the bankrupt because his estate cannot 
pay thirty-three cents in the dollar. The law 
for the petitioner now reads that he must show 
that his estate will realise thirty-three cents in 
the dollar or render an account for the deficit ; 
when it appears that the estate has not paid or 
will not realize thirty-three cents, and account is 
not rendered in a satisfiictory manner for the 
deficit, the Judge may, in his discretion, suspend 
or refuse the discharge. The English Act of 
1869 in like manner required a dividend to be 
of ten shillings in the pound. Roche k Haslitt 
say that this was done to mak^ the bankruptcy 
proceedings and Court less of a whitewashing 
machinery. , The bankrupt, under the English 
law, has to prove, and to account satisfiftctorily for 
deficit where his estate does not pay ten shillings 
in the pound. The bankrupt has to account 
just after that manner here. At the enquite he 
refused to go intoproof of anything beyond what 
was of record. Yet he insists that he is << enti- 
tled to discharge." The assignee insists upon the 
very contrary, and with much force, according 
to all that usually occurs in such cases. Peti- 
tioner had a burden of proof upon him, and does 
not go into any of some things material. And 
I see by the paper filed by himself, that he 
owed d«ibts exceeding four hundred and twenty 
thousand dollars. He shows no account or rea- 
son for the immense loss to his creditors of two 
hundred and eighty thousand dollars. He will 
not do it, being put upon notice, as it were, by 
the contestation and the law's reading. One of 
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his creditors loses $4,000 by the bankruptcy, 
another $8,000, another $10,000, one bank $40,- 
000, another $18,000, another $71,000. Sorely 
snch creditors are entitled to explanations. 
These not being made, the petition must be re- 
jected. 

Oirouard ^ WurteU for petitioner. 

Bethune ^ Betkuns for contestants. 



CIRCUIT COURT. 

MoNTBBAL, Sept 30, 1881. 

Before Johnson, J. 

La Compaonik du Chsmin db Psaob db la Points 
Clairb v. Valois. 

Corporation — De/eeU in organization — Action 

/or ealU, 

Defeett in the organization of a company ineorpora- 
tod by letters patent cannot he tttuphy a tharO' 
holder in d^enee of an action for unpaid ealU. 

Fir CtTBiAH. The plaintiffs sue as a corporation 
under the 33 Vic, c. 32, which was amended by 
the 36 Vic, c. 26 (Quebec) to recover $40, being 
for three instalments of $10 each, and interest 
upon $100, the amount of his share. 

The defendant pleads by exception in sub- 
stance that the plaintiffs have no corporate exist- 
ence. That is, as I understand these statutes, 
he pleads that there are no letters patent, because 
if the letters patent have been duly issued, the 
statute says expressly in sec. 7 that " after cer- 
tain formalities have been observed, and on the 
report of the Commissioner of Public Works, the 
Lieut.-Govemor in Council may grant to the 
petitioners by letters patent, under the great seal^ 
a charter constituting them a body politic and 
corporate for the objects set forth in their peti- 
tion. In point of fact what was contended by 
the defendant's counsel was not that there was 
no corporate power ; but that there was deficient 
organization, in that no directors had been ap- 
pointed, and that the capital had not been com- 
pletely or properly subscribed. 

Neither the first position, nor the one subse- 
quently taken up are sustained by law. The cases 
cited, vis.. La Compagnie de Navigation Union y. 
Raeeony (20 L. C. Jurist, 206), and the case of the 
iJnion Building Society v. Ruetelj and Moran, op- 
posant, (8 L. C. Rep. 276), are directly in point 
to the full extent of both grounds taken in the 
present case. If the argument of the defendant's 
counsel means anjrthing— and I admit it was a 



very able and ingenious one, and meant a great 
deal — it meant tlxat this corporation was non- 
existent for the purposes of this suit against the 
defendant. Now, ihei^ are many cases and an- 
thorities that might be referred to, but I had a 
case which I decided in December, 1877, which 
went fully into the subject— the case of the 
Windsor Hotel Company ▼. Murphy. I have 
before me the full notes of my judgment there 
(1 Legal News, p. 74), and a reference to them 
now enables me to point out precisely the 
grounds and authorities upon which I decide the 
present case, and I therefore give judgment for 
plaintiffs in the present case for the amount de- 
manded. I see that in a case decided yesterday 
in the Court of Appeal ( The Windsor Hotel Go. v. 
Lewis^ ante, p. 331), a similar case to the one I 
decided, and which had been dismissed in the 
Court below, the judgment has been reversed, 
and what I held in Windsor Hotel Co. v. Murphy 
was upheld. 



CIRCUIT COURT. 

Montreal, Sept. 30, 1881. 
Before Johnson, J. 
Corporation of thb Villagb of Stb. Rose v. 

Dubois. 
Munieipal/roni roadr—Repairs-^M. C. 397. 

Where a person, who already has a front road on his 
farm, voluntarily opens another road to the pub- 
lic through his land, such road will be con- 
sidered a municipal front road under M.C. 397. 

Per Curiam. This is an action of a sort well 
known, and of constant occurrence under the 
Municipal Code. The Corporation, under arti- 
cles 397 et itq. of the Code, sue to recover the 
sum expended in repairing a road, together with 
20 per cent on the amount, under art. 398, after 
notice to the proprietor or occupant by the in- 

"spector. 

The plea is that this was not a public road 
and the defendant is not bound to keep it in 
repair. That he is not proprietor of the adjacent 
land, and that the road is not a front road. That 
the plaintiffs had no authority to do the repairs 
necessary to a road of this description. 

The fiEw;tB are these. The defendant's prede- 
cessor was proprietor of a large fium or terre at 
one end of which he was bound to maintain a 
cKemin de front, and he opened the present road 
for the purpose of getting to the station of the 
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railway, and undertook to keep it in repair, and 
the defendant purchased a piece of the land ad- 
joining this new road, and which had been sub- 
dJTided into lots as a speculation. The resolu- 
tions of the Council, and the notices required by 
law in such cases, and the performance and cost 
of the work of repairing are proved. The ques- 
tion 18 whether the Municipal Code, in the pro- 
visjons applicable to these actions generally, 
i4)plie8 in the present case, or is to be restricted 
to the cost of repairs done to chemin» de front in 
its first sense, t.0., (roat roads of fieirm. The point 
is a rery important one, no doubt ; and the de- 
fendant relies on art. 826, which says: — '< No 
one is bound to keep in repair on one and the 
same parcel of land, in a depth of thirty arpents, 
more than one front road governed by the pro- 
visions of this chapter." 

It is proved in the case that Rivet and 
Giguire, the auUurt of the defendant, made a 
regular agreement with the municipality to keep 
this road in repair, and thereby and on that con- 
dition got leave to open it, and it is now con- 
tended for the defendant,, who purchased from 
them, that in this deed from Bivet he made no 
agreement to keep the road in question in re- 
pair, and the plaintiffs in the case have never 
registered the undertaking of Rivet et al., and 
therefore Dubois, the defendant, who has re- 
gistered his title without this charge, is free. 
But it is impossible to hold that the public au- 
thority is bound to register its title to the pub- 
lic streets and roads, in whatever way they 
may have become pubUc property. The formal- 
ities once complied with, the public right is 
vested, and third parties must acquire subject 
to that right. 

The subject is complicated ; but I will state 
as shortly as I can what I consider to be the 
state of the law. Article 765 states what is a 
front road : that is, as regards farms and lands 
of Uie inhabitants. But if a man, having an 
extensive form and a front road to maintain) 
chooses besides to lay out the back part of his 
land into lots, and open a road, and undertake 
to maintain it, there are abundant provisions in 
this code which give the municipal bodies au- 
thority to compel him to keep it in repair, and 
in his de&ult to do so, to recover the cost of 
having it done. It is part of Article 765, that 
" roads in village municipalities are front 
roads, unless otherwise ordered by the Coun- 



cil." Art. 749 lays it down that « land or pas- 
sages used as roads by the mere permission of 
the owner are municipal roads," etc. Under Art. 
376 << the road inspector is bound to superintend 
the repairs of local or county municipal roads *," 
and Art. 397 says that << the road inspector may, 
without being authorized by the Council, per- 
form or cause to be performed the works re- 
quired on any municipal front road,'' etc ; and 
Art. 399 et teq. give the right of action for the 
cost and the 20 per cent. By Art. 403, " in every 
such action the evidence of the road inspector, 
if uncontradicted, is sufficient to prove, 1st, the 
formalities of notice, etc.; 2nd, the execution 
aud the cost of the works, and, 3rd, that the 
defendant is the person liable for the same. 

All this has been done in this case ; and be- 
sides all this, there is the agreement of the party 
to keep up the road ; and there would seem to 
remain only the question or the delusion that 
because a proprietor is only bound to keep up 
one front road for his farm, he cannot also give 
to the public another road through it which he 
may be bound to keep up by law, besides his 
own undertaking to do it, and which road when 
it is once made, is subject to the same rules as 
to the recovery of the cost of repairs, as the road 
in front of the fium, which in all cases he is 
bound to maintain. I must, therefore, give 
judgment for the plaintiffs for the amount de- 
manded, with costs. 



CIRCUIT COURT. 

Montreal, Sept. 30, 1881. 
B^are Johnson, J. 

Chknisr v. Corporation of St. Clit. 

Munie^9al Corporation — Keeping up /encet-^Pre^ 

eription. 

The preieription under M. C. 1045 doei not apply 

to an action against a municipal corporation^ 

under M, C. 793, for not keeping up feneee. 

Per Curiam. This is another case under the 
Municipal Code ; but here the action is against a 
municipal corporation for a penalty and damages 
under art. 793, for not keeping up the fences on 
a municipal road or chenUn de deecentCy which 
they were bound by proe^ verbal to do. 

I feel no difficulty in holding the corporation 
liable. The only points raised are ttiat the road 
is not in the corporation of 9t Clet^ but in that 
of Ste. Marthe *, that the action is prescribed by 
six months ; and thirdly, that the penalty and 
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the damage cannot be asked by the same action. 
The first point was explained by the witnesses 
against the defendants' pretentions ; and more- 
over, these parish municipalities did not exist 
in 1853, when the procit verbal was made. The 
prescription does not lie. Art. 1045 is what 
creates the prescription contended for ; but it 
only applies to penalties enacted by by-laws ; 
and art. 1051 expressly says that art. 1045 is not 
to apply to penalties recoverable under the 
Code itself; and further that they are recovera- 
ble in the same manner as penalties. The case 
cited as authority is no authority at all, but a 
mistake. Judgment for plaintiff. Penalty $5 
and $10 damages^; and costs as in action brought. 



DECISIONS AT QUEBEC, 

WiU — SubtiUuiionr-RegiUration . Jug^. —1 . 
Qu'ane disposition testamentaire par laquelle la 
testatrice dtelare qn'elle entend que tous ses en- 
&nt8 partage ses biens avec egalito, mais quMls 
n'en auront que I'usufruit leur vie durant ii titre 
d'alimens sans qu'il puisse dtre saisi, et que la 
propri6t6 des dits biens est legu^ aux hdritiers 
respectifs de ses dits en&ns, ne cr6e pus nn legs 
d'usufrnit et un legs de nue-propriet^, mais 
comporte une substitution fid6i-commissaire en 
fiftveur des h6ritiers des enfants de la testatrice. 

2. Que cette substitution, n'ayant pas ct^ en- 
registree, est sans effetenvers les tiers, et I'appe- 
lante pent invoquer Tabsence de cet enregistre- 
ment k I'encontre des intimes. 

3. Qn'avant la promulgation du Code Civil, 
la douairi^re pouvait prendre son douaire snbsi- 
diairement sur les biens substituds k d^faut 
d'autres biens libres de son mari, et que, dans 
Tesp^ce, Tappelante pouvait r6clamer son dou- 
aire sur les biens dont son mari 6tait grev6, pri- 
vativement aux intimes, lors m^me que la 
substitution eut ^t6 valablement publiee ou 
enregistr6e. 

4. Que les intimte n'avaient point pris la qua- 
lity d'h^ritiers du grev6, et qu'ils ne pouvaient 
rien r6clamer dans la propriete des biens qu'il 

poBsMait k ce titre, sans dtre ses h6ritiers. 

MorasM r. Bahy^ (Q B.), 7 Q. L. R. 162. 

RECENT ENGLISH DECISIONS. 

Criminal Evidence — Coi\fe9sion procured by in- 
ducemenU held out by police officer. — Previously to 
being given in charge the prisoner was taken 
into a room where the prosecutor and an inspec- 



tor of police were. The prosecutor then said to 
the prisoner, '^ He (meaning the police inspec- 
tor) tells me you are making housebreaking 
implements ; if that is so you had better tell the 
truth, it may be better for you." The prisoner 
then made admissions which contributed mater- 
ially to his conviction upon an indictment for 
larceny. Held^ upon the authority of decided 
cases, that these admissions were inadmissible 
after the inducement held out in the words ^ it 

may be better for you." [The cases referred to 
sustaining this decision were these : fiegina ▼• 
Baldrey, 2 Den; C. C. 450 ; Reg. v. Gamer, 1 id. 
329 : Reg. v. Kingston, 4 Car. & P. 387 ; Reg. v. 
Walkley, 6 id. 175 ; Reg. v. Thomas, 6 id. 353 ; 
Reg. V. Sheppard, 7 id. 579 ; Reg. v. Jervis, L. R. 

1 C. C. R. 97 ; Rex. v. Bate, 1 1 Cox C.C. 686 ; Reg. 
V. Doherty, 13 id. 23 ; Reg. v. Zeigert, 10 id. 
555 ; Reg. v. Reeve, L. R., 1 C. C R. 362.] 
Crown Cas. Res., May 21, 1881. Reginax. FenneU. 
Opinion by Lord Coleridge, C. J. 44 L. T. Rep. 
(N. S.)687. 

Fraudr-^MitrepretAUaUons of agen^^Reeeiuion 
of contract. — The defendant's son, acting for the 
defendant, and with the defendant's authority, 
represented that certain sheep which he sold to 
the plaintiff were all right. The defendant had 
fraudulently concealed from his son that the 
sheep had the rot, and fraudulently gave the son 
authority to sell them for the best price, intend- 
ing that the son should represent that they were 
sound. Seldj that the defsndant was liable in 
an action to recover damages for fraudulent 
misrepresentation. Where a principal purposely 
employs an agent ignorant of the truth, in order 

that such agent may innocently make a false 
statement believing it to be true, and may so 
deceive the party with whom he is dealing, the 
representation by the agent becomes a misrepre- 
sentation by the principal so as to vitiate the 
contract. Judgment of Common Pleas Division 
affirmed. National Exchange Company v. Drew, 

2 Macq. 145 ; Comfoot v. Fowke, 6 If . A W. 
commented on. Ct of App., Jan. 16, 1881. 
Ludgater v. Love. Opinions by Brett, L. J. and 
Lord Ch. Sel borne. 44 L. T., Rep. (N.S.) 694. 



GENERAL NOTES. 



In the case of Poulin v. ftUardean, p- 317, read 
Sect 125 for Seot 135* On pag« 320^ 2ad eolamo. for 
*' Payment" read Pagnnelo. 

The decease of two members of the bar has to be 
chronicled this week. Mr. J. H. FUion, of Ste. 
Sobolastique, died at the age of 51. Mr. E. G. Penny, 
the well-known joamalist, who died on the 11th inat^ 
was also an advocate,— a student, we believe, of the 
late AdolphoB M. Hart,— but never relinquished his 
vocation of j^uraaliBt to practice at the bar. 
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Vol. IV. OCTOBER 22, 1881. No. 43. 



QAMBLINO CONTRACTS, 

The Statute book of Illinois contains an Act 
specifying three offences for which punishment 
by fine or imprisonment, or both, is provided. 
The offences are the sale of " options,'' " fore- 
stalling the market'' and << cornering" the 
market Judge Jameson, in oharging a grand 
jury lately, remarked that all these ofiences 
have either in name or in spirit, been always 
interdicted by the common law, and that of 
<« forestalling" was, at a very early day, made 
punishable in England by statutes. " Over a 
century ago,** he added, << a movement arose in 
England for abolishing the restrictions upon 
the freedom of trade, and these statutes were, 
as a part of them, repealed ; but the common 
law has remained, both there and in this coun- 
try, unchanged, though fiUlen into disuse. The 
exigencies of the times induced our Legislature 
a few years since to re-enact the statute against 
< forestalling,' and to add to it those touching 
' options' and < corners' which I have read— 
offences in which the criminal ingenuity of our 
ancestors seems not to have been equal." 

The learned Judge proceeded to define the 
offences as he understood them, and as some of 
the terms used, such as " cornering the market," 
have hardly yet emerged from the vocabulary 
of slang, a Judicial interpretation of them may 
be useful. 

^ The first offence," he says, « is the illegal 
sale of options for future delivery of grain and 
other cooomoditiee. The fact that property is 
sold to be delivered at a future day does not 
make the contract illegal *, or that it is not at 
the time possessed or owned by the seller ; or 
that the time of its delivery is left within fixed 
limits, optional with the buyer or seller, though 
in one sense any such sale is a sale of an option 
apparently within the statute. What makes it 
a gambling contract is the intent of the parties 
that there shall not be a delivery of the com- 
modity sold, but a payment of differences by 
the party losing upon the rise or fall of the 
market. Of this intent the juiy are to be the 



Judges, and it may be inferred directly from 
the terms of the contract, or indirectly from the 
course of dealing of the parties : Pickering v. 
CeoMe^ 79 111. 328; WalcoU v. Heath, 78 111. 
433 ; Pidey v. Boynton, 79 III. 351. 

" By this legislation the General Assembly 
had no purpose to interdict bona-fide sales of 
commodities, but only such as are colorable or 
fraudulent, contrived by bath parties as a cover 
merely for gambling transactions. 

" The offeTice of forestalliDg originally con- 
sisted in the buying or contracting for mer- 
chandise or victuals coming to market, or 
dissuading persons from bringing their goods 
or provisions, or inducing them to raise their 
prices. 2 Wharton, Criminal Law, § 1849. 

"Our statute has narrowed the offence, so 
that it covers only forestalling the market by 

< spreading false rumors to influence the prices 
of commodities therein.' The obvtous purpose 
of the Legislature in making this provision was 
to protect the people, the consumers as well as 
innocent traders, from the damage resulting 
from unnatural and fictitious fluctuations of 
prices, brought about by the fiilse suggestions 
of interested persons. 

" The offence of cornering the market is not, 
so fiir as I am aware, mentioned in the books, 
but it is one of the numerous fiunily of frauds 
of which the various members in their fight 
with society assume an infinitude of shapes and 
colors. To detect and punish these, notwith- 
standing the novelty and apparent innocence 
of their disguises, is the first business of courts 
of justice. The thing which we know as a 

< comer' in the market might be briefiy 
described as a process of driving unsuspecting 
dealers in grain, stocks, and the like, into a 

< corral' and relieving them of their purses. 
The essence of the offence consists in the party 
securing a contract for the future delivery of 
some commodity at his option, and then, by 
engrossing the stock of such commodity in the 
market) making it impossible for the other 
party to complete his contract, but by purchas- 
ing of his adversary at his own price, or paying 
in cash the difference fixed by such adversary." 

The concluding observations of the Court 
evinced a disposition to enforce the law, 
which, if generolly imitated, must carry dismay 
into a good many gambling circles in Chicago 
and elsewhere. " If the crimes indicated are 
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being oommltted,'' he nid, « it imports much 
that the ralidity of our Btatate and its suffi- 
ciency to reach the guilty parties should be 
early tested. If the spread of gambling has 
infected our business men, the consequences 
cannot but be disastrous ; the course of busi- 
ness, instead of proceeding quietly and healthily, 
will become broken by fits of ferer and panic ; 
unlawful gains will be preferred to the slow 
profits of legitimate trade ; our fiurmers, partak- 
ing of the prevalent spirit^ will hold back their 
crops in expectation of comer prices, borrowing 
mon^ upon mortgage to carry on their opera- 
tions, instead of realising by the sales of turn 
products. It is said that these phenomena are 
already apparent, and they are chaiged to be 
the effects of Tiolations of the law. I will only 
add that it is not your duty to seek inquisito- 
rially for CTidence that crimes have been com- 
mitted. Should evidence come to you through 
the regular channels, your duty will be to 
consider it and act fearlessly and promptly to 
Tindicate the laws. I think I may promise on 
the part of the judiciary of the county that if 
you present men for crime it will not go 
unpunished, so £eu: as the enforcement of the 
law depends upon them." 



TRIAL BY JURY, 



In the disturbed condition of society in 
Ireland during the past year, the judges have 
had frequent occasion to deplore the unwilling- 
ness of jurors to respect their oath and convict 
the guilty. A special committee of the House 
of Lords, appointed to inquire into the opera- 
tion of the Irish juiy laws, report that juries in 
most districts have, during the recent agitation, 
been guilty of very gross misconduct, limited, 
however, to crimes arising out of disputes as to 
the occupation of land ; crimes arising out of 
political or religious antagonism, and aggravated 
assaults. The report states that though the 
criminal may have been detected in the act of 
committing the crime, though he may have 
been arrested bearing upon his person traces 
which could leave no doubt as to his guilt, 
though his identity may have been clearly es- 
tablished, the Jury have again and again either 
disagreed or found a verdict of acquittal. On other 
occasions the prosecution has been compelled to 
accept a plea of guilty upon an understanding 
that the defendants wer^ to b^ liberated withoi^t 



punishment on their own reoognixances. The 
committee very naturally remark that it is 
scarcely possible to conceive a more complete 
frustration of justice, or one more calculated to 
demoralise society. 

The report suggests several remedies, and 
among them the extreme one of suspending for 
a time the right to a jury trial where the dis- 
turbing influences exist. 



NOTES OF CASES. 

SUPERIOR COXTBT. 

MoNTBXAL, Sept. 27, 1881. 

B^ore Mackay, J. 

Tbdst k Loan Co. of Canada v. Thi Right Rw. 
TBI Lord Bishop of If ontbxal, Munbo and 
HuTTON, T. S., and Tn Synod of thb 
DiocBsi OF MoNTBBAL, intervening. 

Powen fif Bithop — AtUkority to hind sueeuton 

in ofiee. 

There were three contestations arising out of 
the same matter. The Trust and Loan Company 
in 1876 recovered judgment against Bishop 
Oxenden in his corporate capacity fbr the amount 
of their loan to Trinity Church, the BislM»p b«ng 
vested with the property on which the Church 
was erected. An attachment was then taken out 
by the plaintiff in the hands of a number of 
persons to whom the Bishop had from time to 
time loaned money in his corporate capadtiy. 
In these proceedings the Synod of the Diooeae 
of Montreal intervened, and claimed that all 
these moneys thus loaned formed part of the 
Episcopal Endowment Fund, whioh was vested 
in the Synod as their property, subject to the 
trust contained in an indenture executed in 
1856, between the Society for the Propagation of 
the Oospel in Foreign Parts and the Church 
Society of the Diocese of Quebec and the 
Church Society of the Diocese of Montreal. 
Under^this indenture the Church Society of the 
Dioceselof Montreal ?ras vested with a certain 
proportion of ftmds then held by the Church 
Society of the Diocese of Quebec, and which 
was to be paid over to the former after the death 
of Bishop Mountain. At the time of the execu- 
tion of that indenture the Church Society of the 
Diocese of Montreal held from the Society for 
the Propagation of the Gospel in Foreign Parts 
the si^A of ov^r |<|7,000 \n trust for and as an en* 
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dowment of the See of Montreal, and after the 
death of Bishop Mountain they received, under 
8Bid indenture, from the Church Society of the 
Diocese of Quebec an amount of oyer $19,000 to 
be held in trust as an endowment of the said See 
of Montreal, and under the Act of Incorporation 
of the Synod the Church Society of the Diocese 
of Montreal was merged into the Synod and all 
this property passed to, and became the 
absolute property of the Synod, subject to the 
trust as the Church Society that held the 
In this way it was contended by the 
interrenant that the whole of the moneys 
originally held by the Church Society became 
Tested and were the absolute property of the 
Synod, and included in this property were the 
said moneys so received from the Society for the 
Propagation of the €k>spel in i*oreign parts, and 
consequently that these moneys were held by 
the Synod, subject to the trust mentioned in said 
indenture, and that under said indentuxe the 
Synod was bound to pay over to the Bishop, for 
the time being, of the Diocese, the revenue of 
Kodi moneys to the extent of $5,000 per annum. 
The Synod contended that the moneys seized 
mider the attachment were in reality the very 
sune moneys that the Synod had become vested 
with in the manner before mentioned, and, there- 
fore, claimed that the moneys were not liable 
fbr the debt on Trinity Church, which was con- 
tracted by Bishop Oxenden simply for the pur- 
poses and uses of Trinity Church alone, and 
independently of the property of the Diocese, 
and nnder the special authority of the Provin- 
cial Statute, 38 Victoria, chap. 63, and that it 
was incompetent to Bishpp Oxenden, to pledge, 
nor did he pretend to pledge, any portion of the 
aud Episcopal Endowment Fund. 

The Bight Reverend Bishop Bond also inter. 
vened personally, and claimed that the only fund 
out of which his salary, as Bishop, could possibly 
be paid was the revenue arising from said loans, 
and that the same could not be attached under 
4b6 pcesent proceedings. There was also an in- 
ddeptal point in the case In the shape of a con- 
testation by the plaintlfb of the declaration of 
James Button, one of the tier»-9aiiU, 

Macxay, J., said that the Lord Bishop of 
Montreal is a corporation sole, and before the 
Act of 1875 he was vested with the property of 
Trinity Church. That Church being in pecu- 
niary difficulties, got an Act passed by which a 



loan was authorized,and the Bishop authorised to 
mortgage the church property as security. His 
Honour could not see that the Bishop had any 
power at all to involve hissuccesson in office. 
The Act (38 Vic. c. 63) was a law in fsvor 
rather of the minister and church-wardens 
of Trinity Church ; it was they who petitioned 
for the Act. It was perfectly dear what 
the object was, viz., that the Bishop might 
borrow and for security mortgage the property 
with the consent of those interested, and that 
upon failure to pay, the church might be seized 
and taken in execution, and that was all. 
It did not authorise him to declare that he 
bound his successors to pay ; as he has declared. 
The Church has been sold at the suit of the 
{dainti£b, but has not produced enough to pay 
them in full. There is a deficit, and it is 
contended that the successors of the Bishop are 
Uable for it, and monies vested in their name 
are seized. The powers of the Bishop in 
this province are well known; he cannot 
borrow without leave. Several instances have oc- 
curred of the Boman Catholic Bishops here ask- 
ing for powers to borrow money ; and in France 
a Bishop can never borrow or mortgage a pro- 
perty which he is holding in trust, without 
authority. The case of the Synod here was 
made out, the moneys seized belonging to the 
Synod of the diocese. The judgment would, 
therefore, maintain the interveution of the 
Synod, nuunUvSe being granted as regards the 
two ti^t tains ; costs of contestation against 
plainti£b in &vor of intervenant ; << considering 
that the Sjmod, intervenant, has proved its 
material allegations of intervention^ and its 
title to the monies claimed by it, subject, how- 
ever, to the trust stated in the intervention : 
considering that under the circumstances diS' 
closed upon the record, the seizure in this cause 
of monies in the hands of the tieri aama must 
be declared vain, null and void ; considering 
the contestation by the plaintiff of the Synod's 
intervention unfounded, and its denial of the 
Synod's proprietorship unfounded, ^nd so its 
allegations of simulation and fraud.'' 

Intervention maintained. 



/. Trust akd Loan Co. v. Thb Biort Rbv. 
THS Lord Bishop of Montreal, Munro and Hut- 
ton, tiers saisisy the Right Rsv. Bishop Bond, in- 
tervenant, and plaintiff contesting. — In this case 
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Bishop Bond interyened as interested in the 
fund. He is entitled to the interest of the 
monies seised, and has a right to haye it declared 
that the interest should be paid him. The pe- 
tition in intenrention by him is maintained, and 
main-devie of the seisure is granted as prayed ; 
costs of contestation by plaintiffs against them 
in &vor of intervenant ; considering that the 
intenrenant has proved his material allegations 
and his interest to have and maintain such in- 
tervention ; considering the contestation of the 
said intervention of the Lord Bishop interven- 
ing, unfounded, etc. 



Tbubt and Loan Go. v. Thb Riuht Bbvkrknd 
Lord Bishop of Montreal, and Hutton, et al., 
Uert MMMis, and plaintiff contesting. — This came 
up on a contestation of the declaration of the 
garnishee Hutton. On similar grounds the con- 
testation must be dismissed, but without costs 
of this contestation : Considering that the Uen 
aaiai has established the truth and sufficiency of 
his allegations in his answer to plaintiff's con- 
testation of his declaration, considering that the 
said tiers $am is really debtor only to the Synod 
of the diocese of Montreal, and It was by error 
that he obliged himself towards defendant by the 
obligation referred to in plaintiff's contestation. 

Judah j- Branehaud for Trust and Loan Co. 
Bethune j- Bethune for intervenants. 



SUPERIOB COURT. 

Montreal, Oct. 10, 1881. 
B^ore Mackat, J. 
Provost v. La Bangui o'Hochelaoa. 
Promuwry note — Stamps, 
An endorser paid to the discounting hank the amouni 
of a notewhichf as he subuquently diseoveredj 
had not on it the proper stamps. It was 
proved that the note was properly Hamped when 
discounted by the bank. HeU thai he had no 
action to recover the amount qf the note Jrom 
the bank. 
Per Curiam. The action is en ripitUion de 
Pinduj in other words, for recovery back of a sum 
(over five thousand dollars) paid by plaintiff to 
defendant in 1876. The plaintiff had endorsed 
a note made by Victor Hudon, endorsed first 
by one Dcsmarteau. The note went to protest, 
and defendants made the plaintiff pay it, who 
at first gave them collateral securities; these 



having realised enough, the hank gave up to 
the defendant the original note daring the sum- 
mer of 1880, when, says plaintlfl^ I saw that the 
note had never been stamped, and was, there- 
forie, from the beginning a nullity, and the pro- 
test a nullity, and myself never under respon- 
sibility as endorser of it ; the bank was in fiiult 
in not stamping and cancelling stamp on the 
note as required by law ; the note amount was 
paid before plaintiff discovered the real ftcts, 
he says, and the bank has delivered to him a 
note of no use, to serve against the maker, and 
the first endorser, inasmuch as it has not been 
stamped. The payment by me made was null 
under the Stamp Act, says plaintiff; the civil 
code treats it as " payment of money not due, 
and Article 1047 gives me right to have my 
money restored to me." 

The article certainly reads clearly : « He who 
receives what is not due to him, through error 
of law or of fact^ is bound to restore it." It 
calls for observation that the plaintiff only 
commenced his suit in April, 1881, after having 
had the note in possession probably six or seven 
months. 

The bank pleads that the note was duly 
stamped and the stamps cancelled, but that 
they must have fiillen off. It also pleads that 
the note was a renewal of a former one that 
went to protest, upon which the plaintiff was 
liable, and can yet be charged, if he succeed in 
the present suit 

That former note is produced ; I notice that 
it was over five years due at the date of the 
defendant's pleas. As regards the note filed by 
the plaintiff^ the bank proves it to have been 
stamped duly at the time of the discounting of 
it, and two witnesses testily that it bears marks 
of the stamps having been cancelled duly. 
The machine, by means of which it is claimed 
that the defiscing was operated, is filed by the 
bank. For myself I have extreme difficulty to 
discover the marks of de&cing that the wit- 
nesses describe. The stamps, supposing them 
to have once existed, have disappeared, and 
there is reason for fixing the date of their dis- 
appearance at a time before the protest of the 
note ; for the protest is indicative of no stamp, 
and the notary says that it seems there was 
none at the time of protest. Here it may be 
useful to observe that a notary protesting a note 
which he sees is unstamped shows some in- 
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difference to the interests of his employers. 
The inyetentte practice of the bank (say two 
witnesses) was always to see that all notes dis- 
oonnted were dnly stamped, and a book exists 
showing what notes hare eyer been presented 
to the defendant's bank unstamped, for disconnti 
and what stamped, and from what appears the 
note, the foundation of this action, wu stamped 
when presented — so say two witnesses. 

Under the 33 Vic, the plaintiff incurred a 
penalty of $100 for endorsing, or for paying the 
note he now sues upon, if unstamped. Me had 
duty, as others had, to see to the stamping of the 
note. The defendants' bank certainly had such 
duty, and a penalty was enacted first by the 
31 Yic, and afterwards by the 33 Vic, against 
them if they discounted notes unstamped. 
The penalty was a fine of $100 and utter nullity 
of a note unstamped as required by the statute. 
But for this enactment of nullity of the note it 
would be held by some that the nullity did not 
exist But we need not go into that particular 
question. The Promissory Note Act reads :— 
* After a note requiring to be stamped has been 
settled, or paid, no penalty shall be enforced 
against any party thereto, or against any person 
or corporation, who had been the holder thereof, 
by reason of sucn note having been insuffici- 
ently stamped, Ac, unless it be proved that the 
party from whom a penalty is demanded was 
aware, before or at the date of the maturity of 
such note, of the defect in the stamping, or in 
the eflGEunng of the stamps thereon, and did not 
thereupon affix double stamps thereto," Ac. 

Sven in thn absence of such particular law, 
I would pronounce in favor of defendants upcn 
what proofs are of record. But in the presence 
of it I aak : Has the plaintiff proved that the 
defendants' bank was aware before or at the 
date of the maturity of the note referred to in 
the pleadings in this cause, of the want of 
stamps, etc. ? I do not see it, and I believe 
that the clause last read by me is to be treated 
in fovor of the defendants, and of persons in 
their position, and charged as they are in this 
cause. It was statute law of repose, and meant 
as such. But for it I have no doubt that 
hundreds of suits could be invented against 
banks and others ; for very slovenly modes of 
defining stamps have been pursued, and the 
penalties have been ordered as much against 



insufficient defacing of stamps as against the 
total want of them. 

Under all the circumstances, I am of opinion 
that plaintiff's action ought not to be main- 
tained ; so it is dismissed with costs. 

Peltier j- Jodoiriy for plaintiff. 
H. Laflammej Q. C, counsel. 
Beique ^ MeOoun, for defendants. 



SUPERIOR COURT. 

MONTRBAL, Oct. 12, 1881. 

Btfore ToBRANCB, J. 

Pratt v. Bkrgbr. 

Partnerthip-^Proqf qff where not vritneued hy a 
writing. 

Per Curiam. This was a demand for $8,000, 
for goods sold and delivered, and materials 
supplied. The declaration was in the usual 
assumpsit form. 

The plea was to the effect that the contract 
set out by plaintiff had not existed, but on the 
contrary, the defendant had employed the 
plaintiff as a journeyman on wages, and had 
paid him for his work. 

The evidence showed that in 1879, there were 
tenders asked for the supply of furniture to the 
Jacques-Cartier School. Both George Pratt, 
the plaintiff, and Noel Pratt, his father, acting 
for him, and Berger were desirous of securing 
the contract as a profitable one. Pratt was an 
insolvent, but he was a skilled workman, and 
Berger could supply fonds. 

Rosaire Thilwudeau deposed that the govern- 
ment were induced to accept the tender of 
Berger oh the representation that Pratt had an 
interest in it. The work was chiefly done at 
the workshop of Pratt who now worked in the 
name of his son, the plaintiff, from whom a 
full power of attorney was produced. The fore- 
man of Berger took an active part in the super- 
intendance of the work, and both Pratt and 
Berger superintended likewise. The money 
and credit of Berger were largely used, and the 
evidence of several witnesses proved that both 
plaintiff and defendant represented that they 
were jointly interested in the fulfilment of the 
contract and that there was a partnership. The 
statute of frauds prevents the proof of an agree- 
ment for a partnership, but certain facts may 
be proved from which a partnership necessarily 
exists. De Villeneove in his Dictionnaire du 
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contentieaz commercial vo. 8ocl6t6, No. 42, 
^ S1L 7 a eu 8oci6t6 de/aitj bien que noa r6gala- 
« ri86e par dcrit, • • • • nous pensons que la so- 
<' cf 6t6| nulle pour Tayenir, en ce sens que chacun 
<* des associes pent s'en d6gager quand il le you- 
« dra, produira ndanmoins des effets pour le 
« pa886 en ce sens que les associds se devront 
" respectivement compte, selon les r^les du 
" droit commun, des operations qui ont 4td fid- 
" tea, de la perte ou du gain qu'elles ont entrai- 
'< n6." It is true that we have rules in our own 
Code based upon tbe statute of frauds and tbe 
English commevcial law, but the same general 
principle underlies tbe English rules. Lindley on 
Partnership has a chapter on the proof of partner- 
ships, and expresses himself in pretty much the 
same sense as De Yilleneuye in these words : 
<< As partnerships yeiy often exist in this coun- 
« trj without any written agreement at all, the 
« absence of direct documentary eyidence of 
<< any agreement for a partnership is entitled to 
" yery little weight. As between the alleged 
" partners themselyes, the eyidence relied on, 
« where no written agreement is forthcoming, 
" is their conduct, the mode in which they haye 
" dealt with each other, and the mode in which 
« each has, with the knowledge of the other, 
" dealt with other people. This can be shown 
" by books of accounts ; by the testimony of 
(< clerks, agents and other persons, by letters 
« and admissions, and, in short, by any of the 
" modes by which facts can be established." 
Page 94 of edition of 1873. 

The Court is not here called upon to say 
whether there is a partnership, but the eyidence 
abundantly shows that the contract set forth by 
Pratt has not been proyed. Action dismissed. 

R. # L. Laflamme, for plaintiff. 
Oeoffrion k Co., for defendant. 



SUPERIOR COURT. 

Bkauharnois, Oct. 7, 1881. 
B^Cfrt Bklangbb, J. 
Hathxwson y. Bush ; Hhorey et al. y. Bush ; 

Lakb St. Francis Navigation Co. y. Bush. 

CafiM after judgment — New Action — C.CJ*, 802. 

Where a plaint:^ hat obtained jut^fment agaimt a 

dtfendaaty he cannot eaute the ieeue qf a capiae 

founded on eueh judgment^ except at on incident 

in the original cauetj and in the tame liUetrieL 

BiLANOKB, J. Les mdmes questions se prtoen- 
tent dans ces trois causes. Bntre auties ques- 



tions il s'agit de sayoir si on demandem' qui a 
d6j& obtenu un jugemeut deyant la Cour 8up6- 
rieure k Montreal contre un d^fendeur, peut^ 
ayec une nouyelle poursnite contre le mdme 
d^fendeur, et bas6e sur ce mdme jugement, 
fidre 6maner un capiat ad retpondenditm contre 
ce d^fendeur. 

Les demandeurs ont poursuiyi s^par^ment le 
d^fendeur deyant la Cour SupMeure k Montrtel, 
et ont obtenu jugement contre lui. Maintenant 
ils le poursuiyent de nouyeau pour les montanta 
qui leur sont dus en yertu de ces jogements et 
documents, et demandent une nouyelle con- 
damnation contre Inl, et ils ont en mSme tempa 
fidt arr^ter le d6fendenr sous le pr6texte qu'il a 
cach6 ses biens et effets en yue de les fiander. 

II me semble que la question n'offre auciine 
difficult^. 

L'article 802 du Code de ProcMure Ciyile qui 
n*est que la reproduction des anciens statata, 
determine la maniire quand et ocMnment le bref 
de eeqnat pent 6maner : " Le bref d'arreslaticm 
pent dtre joint au bref d'ajournement, on 6maaer 
pendant Tinstance, comme un incident de la 
cause, il doit dans ce dernier cas dtie accompli 
gn6 d'une assignation k four fixe pour le Teir 
declarer yalable et joindre & la demanda priiw 
cipale. Le bref pent aussi emaner apris Jogement 
obtenu pour le recouyrement de la dette." II 
est 6yident d'apr^s cet article que le capiat^ aoit 
qu'il 6mane ayec le bref d'ajoumement pendant 
I'lnstanoe, ou apr^s Jugement, 11 ne doit toujoim 
6tre qu'un incident de la cause et doit par con- 
sequent etre 6man6 dans la cause mdme ; or, il 
appantt par I'affidayit mdme dans la prtente 
cause et par le bref lui-mdme, qu'il dayia toaner 
et a 6te emane non-seulement dans one cause 
differente, mais m^me dans un autre district 
que celui od Taction et le jugement ont 6t6 
institu6s et rendus. 

Cette raison me pantt tout-j^fiut suflisante 
pour casser le capiat. 

La question a d6jii ete jug^e dans une cause 
de Hay y. Caddy, mentionn6e au 3me yolome 
de la Beyne de Legislation, page 306, dans 
laquelle il a ete decide que, " a capiat oannot be 
obtained in an action founded on a judgment of 
the King's Bench, Montieal." 

Pour cette laison le c^gtiat est casse ayec 
depens. 
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Qnant k la question de chose jug6e elle ne 
pent pM 86 presenter sur la reqndte dn d6fen- 
denr, car ponr Jnger cette question il ne sufBt 
pas de Toir k Taffidavit qui n'indique pas la 
nature des conclusions de la declaration, mais 
H me iaudrait recourir k Taction mdme, ce que 
je ne puis faire sur le proc6d6 actuel. Cette 
question pourra 6tre jugte avec le m6rite de 
Faction d'nne maniire plus propre. 

</. J. Maelaren^foT plaintiff in each case. 
D. MeCarmiekj for defendant. 



COUR DE CIRCUIT. 

Tbmisoouata, Oct 3, 1881. 
B^foTt H. T. TascrbbsaDi J.. 

BiaUBft T. OUILUET. 

DommagM — ReapofuabilUi, 

Le demandeur d^lare qu'il avait Iou6 une 
stalle ponr son cheval le dimanche dans l'6table 
de A. Stb Pierre. Le d6fendenr en a|rait aussi 
lou6 nne Toisine de celle du demandeur dn c6t6 
noid. La stalle du c6t6 sud voisine de celle 
du demandeur n'etait pas lou6e. Le 26 d6cem- 
bre 1880| le d^fendeur est Tenu avec deux che« 
TanZy en a mis un dans sa stalle lou6e et Tautre 
dans la stalls non lou6e. Apr^s la messe le 
cheval du demandeur avait la jambe gauche de 
derri^re cass^ par les ruades du cheval du d6- 
fendeur mis dans la stalle du sud, et on fut 
dblig6 de tuer le cheval bless6. Le demandeur 
reclame la valeur de son cheval. 

Le d6fendeurplaidaque son cheval 6tait doux, 
nia tons les fidts, et pr6tendit que si le cheval du 
demandeur avait 6t6 frapp6 c'dtait un accident 
dont il n'Mait pas responsable. 

La Cour a }ug6 que le d^fendeur ayant mis 
•on cheval sans permission dans une stalle non 
lonte voisine de celle du demandeur, 6tait respon- 
sable de la perte du cheval du demandeur, vu 
qu*6videmment, par Taspect et la position de la 
blessore, c'6tait le cheval du d6fendeur qui avait 
fidt le dommage quoique personne ne i'eClt vu 
fidre. 

Autorit^s cittes k I'argument : — ^Art. 1065 
C. C. ; Toullier, D61its et quasi d61its Nos. 296, 
297, 316 ; Sourdat, 2e part, liv. 2, chap, ler, Nos. 
1,463 et suivants. 

J. BU. Paulioif procureur du demandeur. 
PouHot ^ Pouiioi, procureurs du d6fendeur. 



RECENT ENOLISH DECISIONS, 

Fraud — Wh$n fraud and coUution ground for 
meinding publie eorUract — Notice. — A contract 
entered into by a local board provided that pay- 
ment for the work executed thereunder, t. 0., the 
making of a reservoir, should be made by instal- 
ments upon the cfrtificates of a certain engineer. 
Several payments had been made when it was 
discovered that the reservoir would not hold 
water, and further payment was refused. There- 
upon the contractor brought an action against 
the board for £1067. lU. 6(i, the balance due 
under the contract, which was stayed however 
on the board executing an agreement with the 
contractor, undertaking to pay the sum of £800 
at the expiration of six months. The agreement 
was assigned by the contractor to a bank with 
whom he had an account, and to whom he was 
indebted to an amount exceeding £800. Notice 
of the assignment was given by the bank to the 
board, and at the expiration of the six months 
the bank brought the present action against the 
board to recover the amount secured by the 
agreement, when for the first time the board 
denied their liability on the ground that they 
had discovered that the contractor and the en- 
gineer had conspired together to give false cer- 
tificates ; and that therefore the agreement was 
one which had been obtained by fraud. Jleldf 
that the defence tiiat the agreement had been 
obtained by the fraud and collusion of the con- 
tractor was a good answer to the action brought- 
against the defendants, ffeldj also, that there 
was no obligation on the part of the defendants 
to give notice to the bank of the discovery of 
the fraud until steps were taken to enforce the 
agreement Ct of Appeal, April 8, 1881. Wake- 
field j- Bamtley Banking Co, v. Normanton Local 
Board. Opinions by Bramwell and Lush, L. JJ. 
44 L. T. Hep. (N. 8.) 697. 



RECENT UNITED STATES DECISIONS. 

Charter-parig — Involuntary bailee — Burden of 
pro<^ qf negliqenee. — If goods are sent out in an 
outward cargo, and the consignee refuses to 
receive them, and the master therefore stores 
them on his vessel ; on the return voyage he is , 
as to these goods, |an involuntary bailee. And 
in a cross-action to a suit for the freight, or a 
defence by way of recoupment against the 
bailees, the bi;rden is upon the bailor to show 



THB IjBGAh NEWS. 



that the goods were loat throoKh the Degligebce 
of the bailee. — Mm/o t. Pntton, Supreme Judi- 
cial Court of Haasachnietta. DecidodJune, 1B81. 

Sapt — Evidtnee — ftiputation /or chattily. — In 
a prosecution for mpe the character of the pro- 
gecutrix for chastity in iuvolred in the Ii«ne, 
and ma; be Impeached bj general evidence of 
her reputation, bnt particular ingtaaceg of cri- 
minal connection with other pergong tlian the 
defendant are inadmigilble. — OoninotnctaUh t. 
Sarri), Bupreme Judicial Uonrt of Uasiacbu- 
Mtts, June, 1881. 

Action by femaU ttrBonl ogainH itvuttr for ptr- 
tuading her to illicit intereomte. — A master per- 
snaded his female servant to have sexual inter- 
course with bis minor goo, to whom she was at 
the time engaged to be married. The sun 
afterwards refuged to fiilfll his engagement. 
Held, that these facts afforded the gervant no 
ground of action against the master. — Jordan v. 
Batny, 72 Mo. Reports. 

BilU and Naltt — Undiiclcted principal — J«- 
tended earporalion. — If an agent authorised to 
execute a promisgory note execatcs it in his 
own name, whether he digclosea hlg afcencj or 
not, hid principal may be 'ued on the note, 
unless it is clear that both partieg to the note 
intended tliat the sgent alone should be liable ; 
and parol evidence is admiggible to prove Uie 
intent. In this case members of a Hasonic 
lodge which had made an alMrtive attempt to 
become IncorporHte, were held liable upon a 
note esecnled by the officers of the lodge for 
the purposes of the lodge, with the approval of 
the members. — Ferrit r, Tha-a, 72 Ho. Rep. 

Iliaband and W^e — Agrtcnuta to i^tioivt mar- 
riagt contraet. — An agreement between husband 
and wife, having for its object a dUsolution of 
the marriage contract, is contrary to sound 
public policy ; and a note and mortgage, execu- 
ted In pursuance of such an agreement, are 
illegal and void. — Cnm v. Crou, Supreme Court 
of New Hampgbire, 58 N. H. 



OBNBRAL NOTES. 
Tha London Laie Tima san : " The law with rccani 
toboiisratbar PMBliar. A dlsputau to thaonar- 
ship of a ■warm mine raoantlj' befora Ur. W. F. 
Woadthorpa, the judia of the Balper oounly court, 
and it was oonteudsd that, being /enr naiurr. thar* 
eoald be do prDpertr in them, ud that (herefoce the 
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EocKNTBic BsqnisTg.— A HaneheMar lady be- 
qnescbs a inrceoo ££,000; on eonditioo tlut he 
Bhould claim her bod; and emiialm It, and " tbat at 
should onoe ie every vaar look opoD bar fkoe, t«« 
witoaaaeB beinc piwent." ADOthorlwlT,of an eeono- 
mical turn of mind, deairea that if she ■honld die 
avor from Braukaame, bar remains. afk«r IwiiK 

K' u»d in a ooffln. tliauld bs ingloe*d in a plain daal 
I, and ooDveyed by goodi tmin to Pnola. " Let no 
mention." she itatss. b* made of the ooatenti, ■• 
the eonvevaooe will not be than chaifed mora than 
for an ordinary paok««e." A Frenob traTeller. ra- 
santly deoeued, daalred to be buried in a lam lea- 
ther trunk, to whiflh be nt sltaobed, at it "had 
Sine round tha world with him three limei :" and an 
ncltafa olareyman and JuiUoe of tha peaoe, who at 
tba asa of aiahty-three had married a iii4 of thirteen. 
deaired to be buried in an nid thttt be hod iieleoled 
forthe purpOH. Taatea dilfer in the matter ofbiiriat- 
One man wiih« to ba inUrred witb (he bed on which 
he baa been lyinc : another deiired to be buried fai- 
from tha baonta of man, whaie nature may "iDiile 
upon his ramaiDa:" and a third be^ueathi hu oorpH 
for diwaotioD, alter whiob It ia to ba put in a deal boi 
and thrown into the ThamM. One man does not wiih 
to be buried at ail, but sivea hie body U> the Imparial 
Oas (TompanT. tob« ooneumed to aiihea in one or thair 
retorti : adding that abimld tho lupantitlon of iT 
times prerent the rulfllmeuf of his bequant, his ai 
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Vol.. IV. OCTOBER 29, 1881. No. 44. 



LJ^OAL PROCEDURE IN ENGLAND. 

On the 7th of January last, the Lord Chan- 
cellor addressed to the Lord Chief Justice of 
England a letter, requesting him to preside 
over the committee << to consider and report up- 
on, any changes which it may he desirable now 
to make in the practice, pleading, or procedure 
of the High Court of Justice in connection 
with or consequential on the union of the 
Queen's Bench, Common Pleas, and Exchequer 
Divisions (if such union shall take place under 
the Order in Council of December 16, 1880) or 
otherwise, and also h«rw far it may be expudl> 
ent to limit in any i Apect any rights of appeal 
at present existing*** and upon obtaining the 
Lord Chief Justice's consent, requested the late 
Lord Justice J^lnfts, Sir James Hannen, Mr. 
Justice Bo wen, Lord Shand, the Attorney-Ocn- 
eral, the Solicitor General, Mr. (now Mr. 
Justice) J. C. Mathow, Mr. B. T. Reid, 
Mr. John HoUams, and Mr. Charles Har- 
rison to serve upon the committee. The 
Lord Chancellor added that such of the recom- 
mendations which the committee might make 
as could be carried into effect by rules must, of 
course, be submitted at the proper time to the 
Committee of Judges appointed to make rules 
under the Judicature Acts. 

In . compliance with the Lord Chancellor's 
request, the committee, so constituted, 
proceeded to consider in numerous sit- 
tings the matters referred to them, and in the 
month of May presented to the Lord Chancellor 
a report, unanimously signed. 

The Lord Chancellor, desiring to have the 
advantage of the confidential opinions of those 
learned judges who were not members of the 
committee to assist him in his further consider- 
ation of the subject, circulated the report with 
that view among their lordships. Belore all 
the observations were received, the members of 
the committee intimated that it is desirable 
the terms of their report should be generally 
known to the legal profession and the public. 
It has been published accordingly. 



There are several points in the report which 
are of interest here. Although much has been 
done to simplify procedure in England within 
the last forty years, and especially by the recent 
Judicature Acts, the colbmittee are prepared to 
go much further in sweeping away technicalities. 
Firstly, they would do away with pleadings 
wherever it is possible to dispense with them. 
They sec no necessity for a declaration even, 
unless the case is really going to be fought out 
We quote from the report : — 

" The committee had, in the first place, to 
consider how far it was desirable, in order to 
expedite the proceedings in an action, to com- 
bine witb iie writ of summons a statement of 
the pli% . .ifTH demand to which the defendant, 
when b . .peared, might be required to put in 
hie. anC.^ei. 

Tlie coiumittee directed an examination to 
be made ot the judicial statistics for 1879, with 
the view to the solution of this and the 
other questions relating to procedure submitted 
for their consideration, and the following re- 
sults have been arrived at : — 

*' In the year 1879 there were issued in the 
divisions of the High Court in London — writs' 
59,659. Of the actions thus commenced, there 
were settled without appearance, 15,372 — i.e., 
25-68 per cent. : by judgment by default, 
16,967^t.<'., 28*34 per cent. ; by judgment under 
Order XIV., 4,251 — i.*., 7- 10 per cent. ; total of 
practically undefended causes, 36,590 — 1.0., 
61*12 per cent.; cases unaccounted for, and 
therefore presumably settled or abandoned 
after some litigation, 20,804 — 1.0., :t5-10 per 
cent. The remaining cases were thus accounted 
for: — Decided in Court — for plaintiffs, 1,232 ; 
for defendants, 521 ; before Masters and official 
referees, 512 — total, 2,265 ; — that is, 3-78 of the 
actions brought. 

<< From these figures it seemed clear that the 
writ in its present form was effective in bring- 
ing defendants to a settlement at a small cost, 
and that it was unadvisable to make any alter- 
ation by uniting with it a plaint or other state- 
ment of the plaintiii''s cause of action, which 
would add to the expense of the first step in 
the litigation." 

In the next place the committee considered 
how far it was possible, in those cases in which 
litigation was continued after the appearance 
of the defendant, to adopt a procedure (1) for 
ascertaining the cases in which there is a real 
controversy between the parties ; (2) for dimin- 
ishing the cost of litigation in cases which are 
fought out to judgment. They arrived at the 
following conclusions : — 

'< The committee is of opinion that, as a gen- 
eral rule, the questions in controversy between 
litigants may be ascertained without pleadings. 
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In the 20,804 cases which, as appeared from 
the statistics of 1879, were either settled or 
abandoned without being taken into Court, it 
may reasonably be supposed that pleadings 
were of little use. Of the cases which go to 
trial it appears to the committee that in a very 
large number the only questions are — Was the 
defendant guilty of the tortious act charged, 
and what ought he to pay for it ; or did the 
defendant enter into the alleged contract, and 
was it broken by him ? And in a gi'eat many 
others the pleadings present classes of claims 
and defences which follow common forms. 
We may take, for instance, the disputes arising 
out of mercantile contracts of sale, of affreight- 
ment, of insurance, of agency, of guarantee. 
The cases of litigants are usually put for- 
ward in the same shape, the plaintiff relying 
on the contract and complaining of breaches ; 
the defendant, on the other hand, denying the 
contract or the breaches, or contending that 
his liability on the contract has terminated. 
The questions in dispute are, as a general rule, 
well known to the plaintiff and the defendant. 
It is only when their controversies have to 
be reproduced in technical forms that difficul- 
ties begin. 

On this they base the following recommen- 
dations : — 

<< 1. The plaintiff shall on his writ indorse the 
nature of his claim, in a manner similar to that 
in use on indorsed writs at present. The defen- 
dant, shall, within, say, lO'days after appearance, 
give notice of any special defences— such as 
fraud, the statute of limitations, payment, Ac, 
after which the plaintiff shall give notice of any 
special matter by way of reply on which he in- 
tends to rely. 

« 2. Every action shall be assigned to a parti- 
cular liaster's list. At any time after the writ, 
appearance, and time for notice of defence, a 
summons (hereinafter called a summons for dir- 
ections) may be taken ont by either party before 
the liajHter to whom the cause is assigned for 
directions as to any one or more of the following 
matters : — Further particulars of writ, further 
particulars of defence or reply, statement of spe- 
cial case, venue, discovery (including interroga- 
tories), commissions, and examinations of wit- 
nesses, mode of trial, (including trial on motion 
for judgment and reference of cause), and any 
other matter or proceeding in the action pre- 
vious to trial. 

*< 3. No pleadings shall be allowed unless by 
order of a Judge. 

« The existing practice of requiring a separate 
summons for each separate matter shall be dis- 
continued; and upon any summons by either 
party, it shall be competent for the Judge or 
Master to make any order which may seem just 
at the instance of the other party. 

<* 5. Any application which might have been 
made upon the summons for directions shall, if 
granted upon any subsequent application, be 
granted at tiie costs of the party so subsequently 



appljing, onless the Master or Judge olherwiBe 
direct.'' 

An important feature of the report is the 
method suggested for the purpose of ayoiding 
the adduction of useless evidence. << Great ex- 
pense," say the committee, " is now frequently 
caused by the proof of fiicts, about which there 
ought to be no disputci and if provisions are 
made for enabling a litigant to give notice to his 
opponent to admit particular &ctB and rendering 
the party improperly refusing liable to costs, we 
think unnecessary expense might often be pre- 
vented." To deal with this matter the following 
resolution was passed : — 

" 7. The recommendation of the first report of 
the Judicature Commission (p-14), with relerence 
to parties being required to admit specific &ct8, 
ought to be carried into effect — viz., if it be made 
to appear to the Judge, at or after the trial of 
any case, that one of the parties was, a reasona- 
ble time before the trial, required in writing to 
admit any specific &ct, and without reasonable 
cause refused to do so, the Judge should either 
disallow to such party or order him to pay (as 
the case may be) the costs incurred in conse- 
quence of such refusal.'' 

Another interesting feature of the report is the 
suggested doing away with juries in a great many 
cases in which they have always hitherto been 
had in England. This, if carried out, would ap- 
proximate the EngUsh system more nearly to 
our own. 

"To the existing modes of trial — ^vii., by 
Judge, by Judge and jury, by referee — we pro- 
pose to add a power to the Master to direct a 
motion for judgment, where the rights of the 
parties are found to depend wholly or in part 
upon matters of law, and when there is no serious 
controversy as to the &cts. This method of pro- 
ceeding is used in the Chancery Division and in 
the Bankruptcy Court, and we believe that in 
many cases in the Queen's Bench Division it 
would be found to be convenient and expedi- 
tious. 

" With a view to uniformity of procedure in 
the different divisions of the High Court^ we re- 
commend that, in the absence of directions to 
the contrary, the mode of trial shall be by a Judge 
without a jury. Experience shows that a large 
proportion of the cases that go to trial are unfit 
for the consideration of a jury, and in conse- 
quence great expense, delay, and inconvenience 
are occasioned. By the prorision in No. 12, 
limiting the right of a party to demand a trial by 
jury, we desire to prevent what is now often felt 
to be a scandal — vis., that the parties go down to 
trial with all their witnesses and deliver their 
brie&, and then are coerced into a reference ; the 
Judge, the Jury, and counsel all feeling that a 
jury is wholly incompetent to deal satis&ctorily 
with the matter. 
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<< We think that before a case is directed to be 
tried by a juiy the Master should be satisfied that 
the case is one to which that mode of trial Is best 
adapted. To this general rale we consider that 
there ought to be certain exceptions in the in- 
stances we have named. 

"12. The mode of trial shall be by a Judge 
without a jury, but, on the summons for direc- 
tions, on the application of either party, an order 
shall be made that the cause be tried by a jury, 
if it shall appear that the questions involved can 
coDTeniently be so tried ; provided always that 
in the following cases the right of either party 
to a trial by jury shall be absolute — libel, slan- 
der, seduction, fiUse imprisonment, malicious 
prosecution, breach of promise of marriage.* " 

With reference to new trials, the report has 

the following : — 

<< The recommendation embodied in the fol- 
lowing resolution (No. 18) may appear to confer 
a new and large power upon a Judge who tries a 
cause, but it does so in appearance rather than 
in reality. Without saying that at present 
when a Judge is, and expresses himself as 
being, dissatisfied with a verdict, the verdict 
ia never upheld, it is now certainly, and has been 
ever since any of us have known the profes- 
sion, the general rule, acted upon in the vast 
majority of cases, to set * aside the verdict 
when the Judge so reports. And it has seemed 
to us, upon consideration, better to give to a 
Judge the power, subject to appeal, of doing 
that openly, directly, and inexpensively which, 
in the vast m^ority of cases, he really does 
now, but not openly, not directly, nor till after 
(in many cases) very considerable and useless 
expense to the parties : — 

'' U8. After the trial of any cause before a 
Judge and jury, the Judge may, upon applica- 
tion, certify that he is dissatisfied with the ver. 
dict^ in which case a new trial shall take place 
imlesB the Court shall otlierwise order. 

"The following resolution was passed with 
the object of avoiding a new trial of the cause 
when the ground of objection is that the ques- 
tions put to the jury have not exhausted the 
whole controversy between the parties. 

" * 19. Neither party shall have a right to a 
new trial on the ground that some question has 
not been left to the jury which the Judge at the 
trial has not been asked to leave to the jury. The 
Court shall have power in such cases either to 
direct a new trial, or, with the view of saving a 
farther trial, to draw all inferences of fact, or 
take further evidence, or direct inquiry. 

A very reasonable recommendation is that 
which proposes to tax the costs on a lower scale 
where the amount recovered is less than £200. 
At present the costs in the smaller actions in the 
Court of Queen's Bench are often four times 
larger than the sums in dispute. 

The report concludes with suggestions for the 
dfattinution of i^peals. We find the Committee 



strongly condemning the multiplication of 

tribunals of appeal, and they propose :— 

« 21. All appeals from a Judge without a jury 
shall be to the Court of Appeal ; and also where 
a Judge has directed a venlict for plaintiff or 
defendant ; and the Court of Appeal shall there- 
upon have power to dispose of the whole case. 

The following observation might apply with 

^ual force to our Court of Review and Court of 

Appeal system : — << That three Judges should 

overrule the judgment of one Judge is natural 

and intelligible enough, and no one objects to it ; 

but that three Judges in one room should be 

overruled by three other Judges sitting in 

another, is not, we believe, satisfactory to the 

public or the profession." 



PROOF OF NOTARIAL INSTRUMENTS IN 
CRIMINAL CASES. 

Members of the notarial profession complain 
of the inconvenience they suffer oc4»sionaily in 
being obliged to attend Criminal Courts merely 
to produce their original deeds and prove the 
authenticity of oflicial copies. It is suggested 
that no harm would result if copies, which are 
as authentic as the originals, made proof of their 
contents in criminal as well as in civil matters. 
Our criminal law, borrowed from England, does 
not give the same authenticity to certified 
copies of notarial instruments as the civil 
law introduced from France, where notaries 
are, as in this Province, a recognized profes- 
sion. To this accident of the two-fold source 
of our law is traceable the different practice 
of our civil and criminal courts on this question. 

In a recent case, Kerhy v. Thayer^ in the Court 
of Queen's Bench, Mr. Justice Monk permitted a 
considerable divergence from the general rule of 
evidence in this matter. Mr. Cushing, a notary, 
having declared that he had no authority to pro- 
duce the original deeds of Mr. Hunter, his partner, 
absent in England, the Court admitted the copies 
as proof of the original acts, upon the mere attes- 
tation of the witness as to the notary's signature 
on the copies, and the production of the originals 
was dispensed with. The reasonableness of this 
ruling is obvious, and if the members of the 
notarial profession were to make proper repre- 
sentations on the subject, the existing criminal 
law would perhaps be modified so as to accord 
to copies of their instruments in criminal trials, 
where no special reason exists for the produc- 
tion of the originals, the authenticity allowed to 
them by the civil law. 
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LORD JUSTICB BRAMWELL AND THE 
AMERICAN BAR. 

A coDtributor to the Central Law Journal of 
St. Louis recently wrote an article in that journal 
sastaining the view of Lord Justice (then Baron) 
Bramwell, expressed in Osborne v. Gillett, 42 
Law J. Rep. Bxch. 63. In that case the leai-ned 
Baron held that an a6tion was maintainable by 
a father for negligence, whereby " the plaintiff's 
daughter and servant " was killed. Chief Baron 
Kelly and Baron Piggott,on the other hand, held 
that the maxim actio personalis moritur cum per- 
aond applied. A copy of the article was sent to 
the Lord Justice, who acknowledged it in a let- 
ter to the writer. Inclosed was a photograph of 
the learned Lord Justice in his judicial wig and 
robes, which, it is said, « gave flie picture a very 
unique and antiquarian appearance to cis-atlan- 
tic professional eyes." The letter was as fol- 
lows : — 

<< Four Elms, Edenbridge, Kent, June 26, 188 1 . 
Dear Sir, — I am much obliged to you for the 
number of the Central Law Journal, I have read 
your article with great interest. I am glad to see 
that on your side of the Atlantic the law is dealt 
with on higher considerations than profit and 
loss. I am somewhat ashamed to think that you^ 
for mere love of our science, have brought 
more research and learning to bear on the ques- 
tion yon discuss than I did when it was before 
me as a matter of duty. I am prone to decide 
cases on principle, and when I think I have got 
the right one (I hope it is not presumption), like 
the Caliph Omar, I think authorities wrong or 
needless. However, it is gratifying to be con- 
firmed by them, as you confirm my opinion in 
Osborne v. Gillett. I am also very much gratified 
by the kind and flattering way in which you 
speak of me. Perhaps the reason you know me in 
America as well as you do is the length of time I 
have been on the Bench — twenty-five and-a-half- 
years — longer than anyone else now living by 
about four years, so that I Irnve had the time to 
be more chronicled than anyoue else, and J sup- 
pose I have made an average use of it. I can 
assure you I am very glad to have the good 
opinion of lawyers on your side of the water, 
none the less that they are young. I may, with- 
out vanity say, that all the ' young ones' at our 
bar consider me their particuUr friend. I was 
in your city in 1863 only one nigK^ during a Long 
Vacation ramble ; but for the twenty-five and 



a-half years, and about 48 more, I would pay the 
States another visit Bepeating the expression 
of pleasure at your communication, yours Mth- 
fully, G. Braxwbll." 

The London Law Journal^ in connection with 
the above letter, refers to the retirement of the 
Lord Justice : << The < young ones ' at the bar, 
where youth is perdurable, will be glad to learn 
that their regard for the Lord Justice is appre- 
ciated by him. All are sorry to know that the 
Lord Justice is about to ' bum all the books' for 
a different reason than that of Caliph Omar.^ 



THE ARREST OF MR, PAENELL. 

To the Editor of the Legal Xkws : 

8iR,'»The question of the legality of the arrest 
of Mr. Pamell, and other Irish agitators, is one 
which may fairly be discussed in a legal journal. 
Simple as the question is in itself it is so snr- 
rounded by political and party exaggeration, 
that there is some difficulty in so dealing with 
it as not to lose sight of its purely legal side, 
which alone should occupy us, without leaving a 
&l8e impression of the writer's views on the 
merits of the whole subject. In what follows I 
shall endeavor, as fcir as possible, to avoid both 

difficulties. 

At Leeds, Mr. Gladstone denounced Mr. 
Pamell as a robber; and, at Wexford, Mr. 
Pamell retorted on Mr. Gladstone, describing 
him as a false philanthropist, and something 
very nearly akin to a political charlatan. Mr. 
Parnell was then arrested. If the motive of 
the arrest was that Mr. Gladstone did not like 
Mr. ParnelPs personal criticism, it shows how 
little real liberty has gained by the transfer of 
power from the hands of an absolute prince to 
those of a popular leader. If it was becaose 
Mr. Pamell's agitation against the Land Bill 
threatened to deprive that measure of the only 
argument (and a very bad one) in its favor, 
then the act is prompted by the most flagitions 
motive conceivable. Mr. Pamell lias just as 
much right to stump Ireland against the new 
Land Act as Mr. Gladstone had to agitate 
against the old one, to speechify in Scotland, or 
to make his nautical expedition round Ireland. 
So far as robbery goes, the difference between 
the two agitators is precisely the same as that 
which exists between the highwayman who 
leaves the lady he has robbed her wedding-ring 
and five shillings to pay her postillion, and the 
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highwrnynuui who tarns out her pocket and 
takes everything. If, then, Mr. Gladstone has 
some slight advantage over his rival, in this 
that his confiscatory projects are the less 
plenary of the two, from another point of view 
the position of Mr. Pamell is more logical than 
that of Mr. Gladstone. The former says, in 
effect, the whole condition of Ireland is so bad, 
she has been, and is, so mis-governed and 
oppressed, that we are justified in revolution. 
Mr. Gladstone, on the other hand, denies all 
this, but says that Ireland is passing through a 
crisis which justifies a partial confiscation. 
Taking it for granted that Mr. Parnell's state- 
ment be true, his argument is a good one. It 
will hardly be denied that there are conditions 
so unbearable that they justify revolution. But 
to take the property of one class to give it to 
another in a moment of distress, is an expedient 
by no means new, but which, in all ages, has 
been considered atrocious. 

I do not, of course, agree with Mr. Pamell 
in his appreciation of the position. For more 
than fifty years Ireland has had no grievance to 
complain of. The absurd outciy against the 
land laws demonstrates how completely the 
political agitator is at a loss for a real griev- 
ance. The Irish land laws do not differ 
materially fix>m those of other parts of civilized 
Europe. To pretend that the agricultural back- 
wardness of parts of Ireland is due to the land 
laws is an imposition too transparent to delude 
anyone. If it were so, the backwardness would 
be general, which it is not. A large part of 
the country is so well cultivated, that, in spite 
of the improvident manner in which the rest is 
managed, Ireland comes next after England 
and Scotland, and not much after, in its rate of 
production of wheat to the acre. Everyone 
knows that it was the impnmng landlord-^he 
who sought to apply commercial principles to 
agriculture — who was shot at. It is, therefore, 
an assertion as reckless as anything to be found 
in Mr. Gladstone's pamphlet on Bulgarian 
atrocities, or in his denunciations of the 
Gk>vemment of Austria, to maintain that the 
Irish tenant has been prevented from making 
improvements by the land laws or even by the 
land system, except in so fiur as the land system 
has been created, or, at any rate, perpetuated 
by his own improvidence and obstinate opposi- 
tion to progress. 



Bat allowing, for the sake of argument, that 
Mr. Parnell's position is defensible from a moral 
point of view, what ground can there be for 
pretending that his arrest is illegal f His ethi- 
cal defence is, <' I am forced into revolntion," 
and that being the case, he is infringing the 
law. It is not the Coercion Act alone he hag 
set at defiance. The avowed purpose of himself 
and his associates is to alter the Constitution 
by driving the landlords out of possession of 
their property by vexation and annoyance. As 
a matter of fact, there can be no real difficulty 
in tracing the connection of the Land League 
and its supporters with much of the agrarian 
crime, and particularly that organised kind 
which has obtained the name of << Boycotting." 
An organization to prevent one man working 
for another, or to prevent a shop-keeper dealing 
with anyone, is, to all intents, a conspiracy, and 
one of the most objectionable kind. It is not 
less a conspiracy to agree not to pay rent. In 
a burst of eloquence of almost a national type, 
Mr. Pamell exclaimed, '< It is as lawful not to 
pay rent as to pay it." It is vain to reason with 
wilful unreason. No one is so stupid as not to 
perceive that the &ilure to fulfil an obligation 
is as illegal as wrong-doing. 

If Mr. Pamell desires to secure for himself 
any portion of the sympathies of those who are 
at once honest and intelligent, he will do well 
not to run two hares at a time. As a daring 
revolutionist, he may hope to be a hero of ro- 
mance; but the pretention that his arrest is 

illegal is a foolish pretext. 

R. 
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COURT OF REVIEW. 

MoNTRBAL, Sept. 30, 1881. 

Johnson, Rainvills, JiTTft, J J. 

[From S. C, Montreal. 
Lbclbro et vir v. The Mutual Life Insurance 

Co. of JOLIBTTB. 

Procedure^-^Cloting enquiU. 

The judgment inscribed in Review was ren- 
dered by the Superior Court, Montreal (Mackay, 
J.), July 4, 1881. 

Johnson, J. Judgment was given in this case 
for the plaintiff ; and the Insurance Company 
inscribes for review, not because by the evidence 
given in the case they ought not to have been 
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condemned ; but because they fidled in an en- 
deavoor to put off the caoe when it was called 
for final hearing, and also failed in an attempt 
to get the dilibir€ discharged and to re-open the 
enquite after the hearing, both attempts — ^the 
one by motion and the other by petition — 
being nnsnccessful. The case went to eridence 
before a eomrniitain enquiteur at lialbaie ; and 
we have had of course to put ourselves in the 
position of the learned judge who decided the 
motion and the petition, and if we saw that they 
ought under the circumstances to have been 
gnmted, we should have to say so ; but we see 
very distinctly that the defendants are in de- 
fisult \ that they were duly notified to proceed, 
and neglected to do so, and the enqtUU was de- 
clared closed. Therefore there was no ground 
for granting the defendant's motion, or his 
subsequent petition, and the rejection of them 
was right ; and the judgment on the merits was 
a matter of course, and must be confirmed, and 
it is confirmed with costs. 

Ouimet ^ Co^ for plaintiff. 
Church ^ Co., for defendants. 



COUBT OF REVIEW. 

MoNTBiAL, Sept 30, 1881. 

Johnson, Mackay, Bainvilli, JJ. 

; [From 8. 0.» Terrebonne. 

8100TT1 ▼. Braciau, and Pbivost et al., avoeaU 
dUirayantB, Sicotts, opposant, and Pbitost 
et al., contesting. 

Proeedure-^DUavgu — Party, 

The case came up on the inscription of the 
opposant from a judgment of the Superior Court, 
Terrebonne, (B61anger, J.), Jan. 24, 1881. 

Johnson, J. This was an aeiion hypothitaire 
brought in the name of the plaintiff against the 
defendant, and which was dismissed with costs 
against the plaintiff of record ; and the defen- 
dant's attomies, as aiooeaU ditirayatUt, took out 
execution against the plaintiff's property , and 
the latter now comes into court by opposition, 
and asks that all the proceedings may be set 
aside as regards him. 

It appears to the court in Umine that whether 
we regard the opposition, the notice to Mr. I 



Champagne, and the affidavit, as tantamount to 
a dS$a»eu or not, (and this is, of course, a ques- 
tion upon which we abstain from expressing 
any opinion whatever), both the opposant and 
the avocaU dutrayanU who contest his opposi- 
tion have fidleu into a wrong course as regardB 
one of the principal parties interested ; that is 
Mr. Champagne himself. It was he who was 
interested in contesting this opposition. It is 
he whose rights are guarded by the law; 
whether we consider the present proceeding as 
involving a diaaveu or not. It is he with whom 
the opposant is waging the right which he sets 
up. He says to him : « Ton had no authority 
from me ; your acts do not bind me \^ therefore, 
it is he, Mr. Champagne, who must answer thii, 
and the anoeaU dittrayanU are in no position to 
urge the answer that Mr. Champagne may have 
to make. We think, therefore, that this record 
should be remitted to the Court at Ste. Scho- 
lastique, and we put Mr. Champagne under an 
order to answer the opposition within eight 
days. 

Mereier ^ Co,, for opposant. 

PfSvoBl j* Co., for contestants. 



COUBT OF BEVIEW. 

MoNTBHAi., Sept. 39, 1881. 

Johnson, Mackat, Bainvilli, JJ. 

[From G. C, St Francis. 
BiOB T. LiBBT, and Andbobs, plaintiff par reprue 

V. LiBBT. 

Death qf drfendant afUr iiucripUon in Reme»~- 
T<diiny tqt instance. 

The inscription was by the defendant Libby 
from a judgment rendered by the Circuit Coart, 
St. Francis, (Doherty, J.), May 30, 1881. 

Johnson, J. This case was inscribed for Beview 
by the defendant, Wesley Libby, who subse- 
quently died. The plaintiff now moves that 
proceedings be stayeduntil the instance has been 
taken up, and he has given notice to the defen- 
dant's attorneys, and produces the eztrait mof> 
tuaire. We are of opinion that this motion most 
be granted, and therefore the reoord must go 
back to the jurisdiction where the necesssxy 
proceedings can be had. We reserve the costs. 

BiUmgsr ^ Co., for plaintiff. 

Brooks # Co,, for defendant. 
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COURT OF REVIEW. 

MoNTRB^L, Sept. 30, 1881. 

JoHnsoN, Mackay, RaintillXi JJ. 

[From 8. C, St. Franou. 
In re McLillan, insolveDt, Halb, potitioner, 
and McLbllan, Respondent. 

Seview — Depont — WrU qf poiteuion. 

The Teview was from a judgment of the Sape- 
rior Court, St. Francis, (Doherty, J.), July 2, 
1881. 

Johnson, J. Hale, the petitioner, was acijudi- 
eataire of a lot of land brought to sale by the 
assignee of the insolvent, who could not give 
him possession, and Hale applied for and got 
a writ of possession from the Court. It is from 
the judgment granting the writ that the present 
inscription is taken, the petition having been 
contested on a variety of grounds, and evidence 
having been heard. The petitioner for the writ 
now moves to reject the inscription, on the 
gionnd that the deposit of twenty dollars 
made with the inscription is insu£Bcient; 
and his contention is that under article 
497 of the Code of Procedure the de- 
posit should have been of forty dol- 
lars. That article provides that the review 
cannot be obtained until the party demanding 
it has deposited in the office of the Prothono- 
tary of the Court which rendered the judgment, 
and within eight days from the date of the 
judgment, twenty dollars, if the amount of the 
suit does not exceed $400, and of forty dollars, if 
the amount of the suit exceeds $400, or if it be 
a real action, kc. The argument is that this 
is a real action ; but we think we must look at 
thlB subject with reference to the reason of the 
rule, and refuse the motion. The article 497 I 
have given the substance of, but it adds ex- 
pressly that << the amount thus deposited is in- 
tended to pay the costs of the review incurred 
by the opposite party." Now, the tariff pro- 
vides for the costs in cases of writs of posses- 
sion, they are not at all assimilated to the costs 
in real actions. Writs of possession cannot be 
■aid properly to be actions at alL They are 
awarded in execution of judgments, and they 
are so looked upon apparently in the tariff; see 
numbers 40 and 41 of the tariff as published in 
Foran's C. of P. So that the tariff gives in this 



case $18, where, if the proceeding^ instead of 
being considered an execution, had been con- 
sidered a principal action, it would have given 
$60. We are of opinion to reject the petitioner's 
motion with costs. 

Brooks ^ Co. for petitioner. 

F. 0, Bilanger for respondent. 



COURT OF REVIEW. 

MoNTBXAL, February 28, 1881. 

SiCOTTB, PaPINBAU, JSTTt, J J. 

CHAussfi V. Labbau. 

Charges de la mUoyenneU—Loss suffertd by the 
rebuikUnff of a rnUayen waU, 

The action was instituted by the plaintiff for 
$197, and was based on alleged loss and incon- 
venience suffered by the taking down and re- 
building of a mUoyen wall. It was proved at 
enquiteihaX the proper precautions had been 
observed and no unnecessary delay or neglect 
had taken place. The action was dismissed in 
the court below, and the judgment was con- 
firmed in review. 

Vide: Toullier, vol. 3, No. 215 ; Pardessus, 
Servitudes, No. 166 ; Peck v. Harris, 6 L. C. J. 
p. 206. (Q. B.). 

Ethier i Pelletier, for plaintiff. 
Lareau ^ Leben/^f^ for defendant. 



CIRCUIT COURT. 

MoNTRBAL, June 30, 1881. 

B^ore Rainvillb, J. 

Victoria Mutual Firb Inbubancb Co. 
V. Carpenter. 

Seeuriiy /or eosU-^Foreign company — A foreign 
company whieh hoe a place of bueiioeea in the 
province <if Quebec^ is not bound to give security 
/or costs in an action instittUed in this province. 

T he defendant moved for security for costs 
on the following grounds : 

1. Because the plaintiffs have no office or 
place of business in the city of Montreal and 
province of Quebec. 

2. Because the head office and chief place of 
business of the said plaintiffs is situated at 
Hamilton in the province of Ontario, and they 
have no office in Montreal. 

3. Because the said company, plainilflb, is 
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inflolventy and especbdly the branch which 
olaims from defendant the sum of $28.47 by the 
present action. 

4. Because the said company plaintiffs has 
withdrawn its business, and especially the 
branch which claims to have taken defendant's 
risk, from the city of Montreal and province of 
Quebec. 

An affidavit was filed showing that the com- 
pany had an office in Montreal. 

The Court rejected the motion, but without 
costs ; on the ground that the company, though 
having its chief place of business in Ontario 
had an office and place of business in the pro- 
vince of Quebec. 

[See 21 L. C. J. 224 ; I Legal News, pp. 5^ 
62 and 139.] 

Walker j* MeKinnon for plaintiffs. 

OreetuMelds j* BusUed for defendant. 



RECENT DECISIONS AT QUEBEC. 

Natural child — Paternity — Evidence. — Jug6 (1) 
que, dans la recherche de la paternity par 
l'en£uit naturel, la preuve testimoniale ne 
pent ^tre admise que lorsqu'il y a commen- 
cement de preuve par ecrit ou des pr6somptions 
ou indices resultant de faits, conttaU9 avant Pen- 
^tt^^assez graves pour en determiner I'admission. 

(2) Qu'une transquestion posee par le pre- 
tendu pdre ji un des t^moins de I'eniant, ne peut 
pas ^tre un commencement de preuve par ecrit 
ni une prcsomption qui puissent autoriser la 
preuve testimoniale, et que les fiuts que Pen- 
qudte constate, quelque graves qu'ils soient, ne 
sont pas suffisants pour la justifier, la loi exi- 
geant une constatation ant6rieure. — TureoUe «•- 

qual, V. Nack^j (Court of Review,) 7 Q. L- B. 196. 

Inventory — Community. — The inventory of a 
succession is not null for want of having beeu 
judicially closed, nor by reason of errors or 
omissions, when there is no fraud nor dinhonesty 
of any kind. — Gingra* v. Gingrat et al.^ (Superior 
Court, opinion of Meredith, C. J.), 7 Q. L. B. 204, 

Action en homage — CoHs Jug^, que to us les 

d6pens de I'instance, rendus n6cessaires par les 
pretentions de I'une des parties, do! vent etre 
mis excluslvement & sa charge, quoiqu'elle ne 
soit pas autrement refusee au bornage, et qu'olle 
n'ait pas plaidd k Paction ; et que les frais d'ex- 
pertise et de bornage sont les seuls qui doivent 
dtre egalement partag6s. — Roy v. Oagnon (Court 
of Review, Stuart, J. rfiw.), 7 Q. L. R. 207. 



Judgment by d^auU — Requite civile. — A defen- 
dant retained an attorney to defend his case 
upon the merits ; the attorney so retained pre- 
pared an appearance which he believed he had 
filed, but owing to an omission in some quarter, 
the proper register did not show that an appear- 
ance was ever received at the office of the Pro- 
thonotary, and judgment was rendered by de- 
fault. Heldj that, in such case, a petition in 
revocation of judgment would be allowed, the 
judgment complained of not being susceptible 
of appeal. The list of cases mentioned in Art. 
505 C. C. P. as giving rise to the requite eiviUy 
is not exclusive. — Neil et al. v. Champoux el al. 
(Court of Review, Meredith, C. J., Stuart, Caron, 
JJ), 7 Q. L. R. 210. 

Petitory action — Special replication. — Jage : (1) 
Que dans une action petitoire revendiquant la 
partie qui lui est echne dans la succession de 
son pdrc, d'une propri6te qu'a appartenu ji la 
communaute entre son p^re et sa mdre, la de- 
manderesse n'est pas oblig6e d'alleguer sa renon- 
ciation k la succession de sa m^re qui a vendu 
toute la propriete du defendeur, et quelle peat 
opposer ce moyen par reponse special e. 

(2) Qu'une replique sp^ciale k une repoDne 
speciale ne peut dtre prbduite sans la permis- 
sion du tribunal ; mais que, s'il est demontre^ 
sur la motion pour la rejeter, que la replique »\y(- 
ciale est ndcessaire pour developper les moyens 
des parties, le tribunal peut permettre qn'elle 
reste au dossier, k la condition que celui qui I'a 
produite paie les frais de la demande de son re- 
jet. — Quay V. Caron (Superior Court), 7 Q. L. R. 
217. 

Separation de corpt et de biene — Community — 
Adultery,~-An. adulteress loses all the advantages 
granted to her by her husband : but not ber part 
of the community, which is regarded, not as a 
gift from her husband, but as representing what 
she contributed to, or earned, or saved for the 
community. — VHeureuz v. Boivin, (Superior 
Court), 7 Q. L. R. 220. 

Lease — Sale — Jug4 : (I) Que sous I'acte de 
£aillite de 1875, un juge a le droit de prononcer 
la resiliation d'un actc. 

(2) Qu*un acte contenant un bail et une pro- 
mcsse de vendre accept^e, mais aucune pro- 
messe d'acheter, ne transfere pas la propriety 
mdme s'il est accompagn^ ou snivi de la prise de 
possession. — Lent et Bouchard v. ConnMyj 
(Superior Court), 7 Q. L. R. 224. 
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Vol. IV. NOVEMBER 6, 1881. No. 45. 



INSANITY AS A DEFENCE. 

The law periodicals of our neighbors od this 
continent continae to be largely occupied, as is 
natural, with discussions on the subject of in- 
sanity, in its bearings upon criminal acts. Many 
good people seem to imagine that besause 
Ouiteau did an unreasonable thing, in 
that he killed a worthy man, without the 
incentive of any immediate personal benefit 
to himself, such as might be reaped by a high- 
way robber who shoots a person in ordor 
to steal his watch, he must be insane. That, 
of course, is not the doctrine of the law, and 
let us hope that it never will be. It is true 
that at the present time medical authority is 
not entirely consonant on the subject of insanity, 
but the diflference between the higher lights on 
this question is not really so great as might be 
supposed. Let us hear what Dr. Hammond, 
who has devoted much study to the subject, has 
to say : — ^ An individual may be medically in- 
sane, and yet not a lunatic in a legal sense. His 
brain is diseased, either temporarily or perman- 
ently ; his mind is not in all respects normal in 
its action, and yet he is responsible for his acts. 
Many of the insane are clearly irresponsible, 
and their punishment is demanded only by the 
imperative necessity which exists of securing 
the safety of society by preventing their com- 
mitting criminal acts. This should be done in 
that way which experience shows is most con- 
ducive to the accomplishment ot the end in 
view, even if it involves the taking of the life 
of the lunatic. But there are others, people 
with morbid impulses — with delusions as to 
their mission as reformers, messengers of God 
etc., with intense egotism and desire for notor- 
iety, manifestly abnormal in character; with 
tendencies towards the performance of eccentric 
and onnsual acts ; with a total disregard for the 
restraints upon individual indulgence which a 
decent sense of the opinions of mankind requires, 
of excessfvely-developed passions, which lead 
them to the commission of various bestial 
crimes — ^but whoneveri^heless show little or no 



want of intellectual power (indeed this isi 
often above the average), who transact their 
every day routine work with regularity and 
precision, and who reason logically and clearly 
on the subject of their paiticular point of aber- 
ration. Such people are medically insane; 
their mental processes are radically dififerent 
from those of mankind in general ; there is 
some defect, inherent or acquired, in the organ- 
isation of their nervous systems ; and the med- 
ical expert who goes into court and testifies 
to the &ct of their insanity is entirely justified, 
by the accumulated experience of those most 
competent to know, in so doing. They are in- 
sane from a medical standpoint, but they know 
right from wrong ; they know legal acts from 
illegal ones ; they are able at some time at least 
to control their propensities, and their delusions 
may be entirely without reference to the alleged 
criminal act they may have committed. While 
a knowledge of right and wrong can never he 
properly regarded cu a teat of inaanity^ it is a 
teat qf reaponaibility : and by knowledge cf right 
and wrong ia not meant the moral knowledge that 
a particular act would he intrinaieally right or 
wrong — in other worda^ a ain — btU that it would 
be contrary to law. In reality, however, the 
individual may not even have this knowledge ; 
but he must have, in order to make him re- 
sponsible, the mental capacity to have it.** 

The president of the Oneida community, to 
which Guiteau at one time belonged, has written 
a letter which chimes in with the foregoing. 
There really seems to be no evidence to show 
that Guiteau should be saved from the ordinary 
punishment meted out to murderers, unless his 
trial should bring oat something yet unknown 
to the world. Of course the utmost latitude 
of defence should be accorded. Some people 
are so thoughtless that they would curtail the 
privileges of a criminal who has done something 
unusually atrocious. Surely, the world is old 
enough to have outgrown such folly. It has 
been wisely said that it would have been better 
that Guiteau should have been lynched by the 
mob than that he should be lynched by a Court 
of Justice. The greater the culprit, the more 
strictly must recognized rule and precedent be 
adhered to. The act of Mason, who shot at a 
helpless prisoner in his custody through the 
window of his cell, can excite nothing but dis- • 
gust and contempt in persons of healthful mind. 
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NEW PUBLICATIONS. 

The Praotich in Civil Actions and Prockbdings 
AT Law, in the courts where the Common 
Law Practice is in vogue ; with the amend- 
ments thereto necessary to incorporate the 
provisions of the Statutes of Maine ; by 
Joseph W. Bpaulding, of the Sagadahoc bar, 
reporter of the decisions of the Supreme 
Jndiciai Court of Maine. Portland : Dresser, 
McLellan k Co. 
This is a work which, though not adapted to 
the use of the legal profession in the Province in 
which the majority of our readers reside, is one 
whioh we can commend to those who are in quest 
of a clear and careful exposition of common-law 
practice. Mr. Sjiavlding is no novice in the 
mysteries of procedure, and those who resort to 
his work will often meet with an unexpected 
deliverance firom perplexity. The arrangement 
of the work is very good, and everything, appar- 
ently, has been cited which could serve to throw 
light npon the text, or be useful to the practi- 
tioner. 



The Oddities of the Law, by Franklin Fiske 
Heard. — Boston : Soule k Bugbee. 

The title of this work indicates its character. 
It is a collection of quaint and amusing sayings 
of or about legal and judicial personages, per- 
haps not all strictly authentic, but which may 
well serve for the diversion of leisure moments. 

Some portions of the miscellany we may re- 
produce hereafter, as space permits. It is only 
fidr to add that this little book is not deEEu;ed by 
the vulgarities which sometimes pass current 
under the head of legal anecdotes. 



NOTES OF GASES. 



COUBT OF BEVIEW. 

Montreal, Oct 31, 1881. 

Johnson, Bainville, Jbtte, JJ. 

[From S. 0., Montreal. 
Hurtubisb t. Bibndbau, andTESSDSR, mU en cause, 

WUnett — Ofieer qf Court — Review — Powers 
qf Court (^Review, 

A bailiff qf the Superior Courts whoj by the judg- 
ment complained qfy woe nupended^ in conee- 
quenee qf hie tettimTny ae a tntnees in the caute, 
it not a party to the cause in which he was ex- 
amined, and the Court of Review will not^ tq>on 
an inscription by Mmfin^ire into the legality qf 
the sutpeniioH, 



SembUf that the proper mode qf seeking redress in 
such ease is by petition to the Superior Count. 

The judgment inscribed in Beview was ren- 
dered by the Superior Court, Montreal, (Mackay, 
J.), June 27, 1881. 

Johnson, J. There are two inscriptions in re- 
view of this case — 1st, the defendant, who had 
been arrested under a writ of capias, petitioned 
for his discharge, and got it, and the plaintiff 
inscribes the judgment which liberated him. 
2ndly, Louis Tessier, a witness in the case, who 
happened also to be a bailiff of this court, was 
found by the learned judge to have been tamper- 
ed with, and to have sworn falsely ; and be was 
then and there struck from the list. 

There would thus appear to be two cases be- 
fore us : the plaintiff's case, which he inscribes 
regularly, and which is met on the merits by the 
defendant, who supports the judgment, and in 
my opinion, supports it with reason on his side ; 
and secondly, there would be the case of this 
witness, who assumes to inscribe the judgment 
in so far as it affects him ; and his case would 
present two points — 1st, has he a right to come 
into review ? is he a party ? and 2ndly, if he has 
the right, has he been properly dismissed ? In 
Ex parte Chartrand^ petitioner, and Lambertj res- 
pondent, (reported in 3rd volume of Legal News, 
p. 77), we decided that a bailiff regularly dis- 
missed on petition, and after answer and hearing, 
had no right to review ; and though it was not 
expressed, I believe we all felt in that case that 
his recourse would have been to the appointing 
power, the Superior Court (not to three Judges 
sitting here in Beview) to get himself reinstated. 
He may or may not have been properly dis- 
missed. He might or might not have had a right 
to be put under a rule to answer. We say noth- 
ing about that now ; but the &ct of his being im. 
properly dismissed, which we by no means 
assume, would certainly not give jurisdiction to 
the three judges sitting here in review. How a 
witness can call himself a party in the case 
merely because his evidence was animadverted 
upon by the Judge in giving judgment, with 
whatever consequences to himself, I cannot un- 
derstand. Ii]justicc, If any has been done, gives 
him a right to redress in the right quarter, bat 
not in the wrong quarter. I do not think that 
an inscription in review by a witness in a case 
should be received or can be acted upon. The 
most ontxageoiiB coDBoquences would ensue, H 
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unprincipled litigants could delay Jnstice by 
cansing all the witnesses to inscribe every judg- 
ment. I would therefore confirm the judgment 
as between the parties, with costs against the 
plaintiff inscribing, and I would reject the in- 
scription which has been illegally made by a 
witness who is not a party to the case, and who, 
if he suffers hardship, should apply to the proper 
source for redress. As there is no party contest- 
ing this singular inscription made by the wit- 
ness, there is no one to whom we can award 
costs. 

Rainyillb, J., concurred with Mr. Justice 
Johnson in holding that upon an inscription in 
BeTiew, a witness could not complain of the 
part of the judgment which affected him. 

Jbttx, J., (dist.) differed from the majority 
only as to the part which concerned the bailiff. 
His Honor held, as a matter of principle, that 
disciplinary punishment could be inflicted 
upon an officer of the Court only for something 
done or some default committed by him in the 
discharge of his duty as such officer. Here the 
bailiff was a witness in the suit, and it appeared 
to his honor that he had been punished by sus- 
pension from the office of bailiff for his conduct 
in the witness box, and in consequence of the 
eyidence which he had given. His Honor, while 
agreeing with the judgment of the Court on the 
merits of the case, was of opinion that the 
powers of the Court of Review were sufficiently 
comprehensive to strike out and obliterate — to 
bifer^^from the judgment the illegal punish- 
ment inflicted upon the witness, Tessier, and he 
was therefore of opinion to reform the judgment 
in this respect. 

Judgment confirmed, Jett^, J., dissenting. 

Z. Renaud for defendant, petitioner. 

De^ardmi ^ Co. for plaintiff contesting. 



COURT OF REVIEW. 

MoNTBSAL, Oct. 31, 1881 . 
JoBNSONj TORRANCB, RaINVILLB, JJ. 

[From 8. 0., Ottawa. 
BuuLBiM dit St. Denis v. Lombard. 

Pleading — Demurrtr — Quality qf d^endant. 

In an action against a eur^/or refusing to receive 
a vote at a meeting of the Fabriqucj it ie not 
ground of demurrer that the writ was addreued 
to the euri in hie personal and not in hie 
official quality. 



The judgment inscribed in Review was ren^ 
dered by the Superior Court, district of Ottawa, 
(McDougall, J.) February 17, 1881. 

Johnson, J. This was a writ of mandamus, 
accompanied by a requite libelUe, and the com- 
plaint was that the curi of Ste. Angelique, of 
which the plaintiff was a parishioner, had re- 
jected the vote of one Pierre Chabot, tendered 
in support of ft motion in amendment then 
before the chair, at a meeting of the Fabrique. 

The writ was addressed to the <*R6v6rend 
Messire Francois Lombard, Prdtre et cur6 de la 
dite paroisse de Ste. Angelique, diocese d'Ottawa, 
dans le dit district.'' Then, the requite liheUie 
set out fully that the curS^ as such, was ex officio 
by law chairman of the meeting, and had re- 
jected the vote in that capacity. There was an 
exception d la forme on another point— and it 
appears to have been withdrawn ; but there was 
no exception d la forme to the writ as containing 
a d^ut de quanta in the designation of the 
defendant. 

The action, however, was dismissed on a plea 
of dtfenee en droit to the demande or requite ; 
and it was dismissed on the ground, not that it 
contained insufficient allegations, nor on any 
ground relating to the contents of the requite 
itself, but upon the ground that the writ was 
addressed to the defendant in his personal, and 
not in his official quality. Now, in the first 
place, this was not a ground of a difenee en droit 
at all. That plea could only raise the question 
whether good cause of action was alleged on 
the fiEkce of the petition or not. In the second 
place, if that were the question raised here, 
(and no other can be raised by a d^ense en droit), 
we are all of opinion that the allegations were 
sufficient. The defendant, it is true, Is addressed 
as euri in the writ ; that is not objected to^ but 
in the demande or requiU, it is plainly and ftilly 
alleged that he was, in virtue of his office of 
eurif bound by law to preside at that meeting ; 
and that he did preside at it. Then it was said 
that the allegations did not show that the vote 
was refhsed ; because there was no vote actually 
given, and therefore none could be refhsed. 
This is a mere subtlety. No vote was given 
because (according to the allegations) none was 
allowed to be given. We unanimously reverse 
this judgment and dismiss the difenee en droit. 

I should add, perhaps, that though the 
sole ground of the judgment is expressed to 
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be that the wilt was addressed to the defendant 
in his personal capacity, it was farther objected 
here in review that the petitioner merely 
alleged himself to be a parishioner at the time 
of bringing his action, without showing that he 
had been a parishioner at the time of the meet- 
ing. It can be plainly collected from the alle- 
gations, however, not only that he called him- 
self a paroissien at the time of his petition 
(which is all perhaps that he does in the first 
part of it), but also that he subsequently 
alleged his right to petition in this case by the 
words, ** Qu*il eat qualifU et bienfondi commepat' 
oistien de ie plaindre.^ Besides, even the first 
pari of the petition says he if a parishioner of 
that parish, and resides there, and resided there 
before the meeting ; and had a fiirm there, and 
in fiict had all the qualifications of a parishioner 
at the time of the meeting, though he does not 
actually aver that he was such parishioner on 
that day, and at that hour. So we hold the alle- 
gations of the petition perfectly sufiicient, and 
we reverse the judgment. 

C. B, Mojcr for plaintiff. 

A. Roehon for defendant. 

MerdeTj Q. C, counsel for defendant. 



COUBT OF REVIBW. 

MoNTRB^L, October 31, 1881. 

JoHHsoN, Mack AY, Rain villi, J J. 

[From 0. C, St. Hyacinthe. 
Thb Canadian Coppbb aid Sulphur Company 

V. Marion et al. 

Cord of Firewood — MeaeuremetU — Standard Foot 
in absence of agreement. 

The EngUth /ooty by the Weights and Meaturee Aei^ 
is the standard for measuring the eord in 
the absence qfany agreement. 

In thu ease no agreement to the contrary teas 
proved. 

The defendant inscribed in Review fh>m a 
judgment of the Circuit Court, St. Hyacinthe, 
Sicotte, J., March 31, 1881. 

Johnson, J. The plaintifb here sued the 
defendants to recover from them a balance 
alleged to be due on the price of 1,000 cords of 
wood sold to one of them (Marion), the two 
others (Gray and St. Amour) being his sureties. 
The wood was sold at so much per cord, and 
the issue is substantially what is the number 
Qi cords delivered, — the plaintifis alleging the 



delivery of the whole number of cords sold, and 
the defendants insisting that the sum of $1,285 
35 (which they are credited with) more than 
pays for the number of cords that have been 
delivered. 

To decide this question we must know what 
is a cord of wood. Now, it may be said, per- 
haps, that the parties as well as the Conrt per- 
fectly understand what is a cord oi wood — ^that 
it is a matter of common knowledge in Lower 
Canada, and one with which the court would 
probably be expected to be acquainted; but 
that is not the case. It is true that the cord 
has been commonly understood to be eight feet 
long and four feet high — the length of the wood 
varying. In olden times in Lower Canada the 
French foot, which is somewhat longer than 
the English, was used, but not exclusively, to 
measure cords of firewood. We are not called 
upon, however, here, to say whether the cord 
now is, or whether it ever was, an invariable 
measure. The contest between the parties is not 
what is the cubic measure in feet of a cord of 
fire wood, but what is the standard foot. Is it the 
English or the French foot? and they both 
agree upon two points, via., 1st, that by the 
Weights and Measures Act, the English foot is 
the standard, and in the absence of oontrary 
agreement, Is to prevail ; and 2ndly, that if the 
English foot is used in this instance, the whole 
number of cords sold have been delivered. 

The contest is thus reduced to a question of 
fiMjt, via. : Whether by the contract as proved, 
the cord was to be measured by the French 
foot. I say this is the only contest in reality 
between the parties ; because the case was so 
expressly presented at the hearing. I do not 
say that is the true issue by the record, for the 
plea does not allege a contract by the French 
foot, as it should have done. It only alleges 
that 779 cords are all that has been delivered ; 
and that they have been paid for by the sum 
credited, the difference of 71 cords being caused 
by the &ct that the seller used the English 
measure, and the purchaser the French. The 
contract was in writing. There is no pretence 
of fraud or anything of that sort ; and the ver- 
bal evidence as to the kind of measure to be 
used is all thrown away. The 12th section of 
the Weights and Measures Act (36 Vict c. 47) 
enacts that after the coming into force of the 
Act, » all contracts, bargains, sales or dealings 
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made or had in any part of Canada for work 
to be done, or goods, wares, or merchandise, or 
other things to be sold, delivered, or agreed for 
hj weight or measure, where no special agree- 
ment is made to the contrary, shall be deemed 
aod taken to he made and had according to the 
standard weights and measores fixed and de- 
fined by this Act." It results from the first 
and second sections of the statute that the 
standard foot is the Bnglish foot. The French 
foot is, by the first sub-section of the 13th sec- 
tion, declared to contain seventy-nine hun- 
dredths of an inch more than the English foot. 
If it was intended to contract by the French 
measuie, it should have been so stipulated. 
The judgment below was conformable to this 
view, and we confirm it. 

There was a point mooted as to the form of 
the condemnation, which has merely the effect 
of a joint condemnation against all the defen- 
dants, which was all that was asked by the 
conclusions of the declaration. The defendants 
are not aggrieved by this. It is less than 
might have heen asked, and the plaintiffs do 
not complain of it. 

Judgment confirmed with costs. 

Fontaine # Co., and Ball j* Co., for plaintiff. 

Mereier ^ (7o., for defendant. 



SUPERIOR COURT. 

MONTRBAL, Oct. 31,1881. 

JS^ore Jonsaon, J. 
GotJLET V. Stafford. 

Damage^-^Negligence — C. C, 1064. 

A aktUter from an upper itory slipped off ite 
hinge while d^ndanft tervant woe opening 
it. Heldy that although there vhu no groet 
negUgenee on the part qf the eervantf yet her 
employer wot responsible for injuries sustained 
hy the plaint^f in consequence qf the shutter 
falling upon her, 
Johnson, J. The plaintiff was walking in 
the public street, and a shutter from an upper 
story of a house in the occupation of the de- 
fendant fell upon her, breaking the right 
clavicle, and she was rendered unable to work 
for some time. She now sues for damages ; 
and the defendant pleads that he was not 
guilty of any carelessness or negligence, and 
that, if the plaintiff has suffered any damage, 
it did not arise from any act of his, or of 
those for whom he is responsible. 



Articles 1063 and 1064 C. C. settle the law ; 
Art L053 : <* Every person capable of discern, 
ing right from wrong is responsible for the 
damage caused by his &ultto another, whether 
by positive acty imprudence, neglect or want 
of skill." 1064 : << He is responsible, not only 
for the damage caused by his own fault, but 
also for that caused by the &ult of persons 
under his control, and by things which he has 
under his care." 

The fact is that the shutter slipped off the 
hinge when the servant girl of the defendant 
was opening or shutting it. ' There was no 
gross fault on her part. She was handling a 
very dangerous and stupid contrivance, which, 
I see by the papers, has caused frequent so- 
called accidents. The defendant, under article 
1064, is clearly responsible for her acts, or 
rather for the consequences of them. The only 
thing said for the defence was that there was 
no ** &ult " on the part of the defendant or 
his servant, and that it was inevitable accident. 
« Fault " is the word used in the law. It means, 
says Guyot, Rep., vol. 7, page 296, an act done 
by ignorance, unskilfnlness or negligence. 
The onus probandi is on the party charged to 
show there was no negligence. (Holmes v. 
McNeven, 6 L. C. J. 271.) Of course, there 
was no inevitable necessity for the defendant to 
use shutters. If he does so, he must see that 
they are hung so as to he used with safety to 
others. 

The only question is as to the amount of 
damages under the circumstances. The plain- 
tiff has proved conclusively that for five weeks 
her arm was tied up, and useless *, and is even 
now of impaired strength. Her sufferings were 
considerable from privation of sleep caused by 
the pain. She had been earning a dollar and a 
half a day ; and it is also proved that her trade 
is that of an ironer at a shirt maker's, and 
the injury was to the right shoulder which 
will in future always be lower than the other. 

There is no doubt a right to considerable 
damages ; and it is no answer nor part answer 
to her claim that she has received something 
from a benefit society to which she, and her fellow 
operatives contributed. She has only by her own 
providence and that of others got back in part 
what she and they have contributed ; and the 
defendant has nothing to do with that at all. 
But in settling the damages, I come to a techni- 
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cal difficulty which is vexations in such a case. 
The fiict occurred on the let of July, 1881. 
Without waiting to see the extent of damage 
she might suffer, the action was brought on 
the 8th of the same month, and asks not only 
for the damage then already accrued ; but for 
that which was to come; and the case was 
treated by both the parties, at the argument, with- 
out reference to this at all ; and as if all the 
damages were due seven days after the fact— 
when the action was brought. If I were to give 
final judgment now, I should only expose the 
parties to further useless and expensive litiga- 
tion ; I therefore dischaige the case from the 
rSUf with a view of having an incidental de- 
mand (which IS inexpensive) put in. Art. 149 
C. P. allows this, either where the plaintiff has 
omitted anything, or has acquired any right 
since the bringing of the action. 

Duhamel 4* (To., for plaintiff. 

J. J. Curran, for defendant. 



SUPERIOR COURT. 

MONTBIAL, Oct. 31, 1881. 

JS^ore Johnson, J. 

GBomuoN V. The Corporation of Bouohbrvillb. 

Quoii corUraet, 

Johnson, J. On the 2nd July, 1879, two per- 
sons of the name of Riendeau made a contract 
with Bruno Prevost, road inspector for the Banff 
du Lac and the Riviire au Piru, in the munici- 
pality of the parish of Boucherville, to do some 
repairs to a bridge called the Pont dn Lac, and 
the price they were to be paid was $470. The 
work was done, and the question now is, who 
is to pay for it? The plaintiff, to whom the 
Messrs. Riendeau have assigned thei^ claim, 
contends that the contract was made with the 
inspector so as to bind the present defendants. 
The latter, however, plead that in May, 1822, 
Mr. Delery, then Grand Voyer, had this bridge 
reconstructed, and erected into a public bridge, 
and duly procia verbalised^ and the proeU verbal 
homologated at Quarter Sessions. Between 1822 
and 1873 the bridge has been rebuilt or repaired 
four times, and the cost has been each time 
paid in accordance with the old pnte^ verbal. 
On all these several occasions the local inspec- 
tor acted without consulting the Grand Voyer 
while that office existed; and when it came 
to 1879 and further repairs were reqoiredi the 



inspector Mr. Bnmo Prevost^ still followed the 
old practice, and without addressing himself 
to the local council, or getting their authority, 
adjudged the work to the Riendeaus as the 
lowest tenderers, and a number of those inter- 
ested and assessed to pay the cost, duly paid 
the inspector, who had his right of action against 
all the others for their share. To have acted as he 
did, the inspector did not require the authority 
of the council, and that body never meddled with 
the matter at all, and never contracted with the 
Riendeaus, who neither themselves have any 
right of action against the defendants, nor could 
assign any such right to the plaintiff. This is in 
substance what is contended for by the defend- 
ants. The action, however, is only for a balance 
of the $470, which was the whole cost of the work; 
the declaration alleging that the defendants had 
paid in part through their secretary-treasurer. 
This is specially denied by the plea, and it is 
averred on the contrary, that Mr. Normandin 
paid, not as a secretary-treasurer of the corpora- 
tion, but simply being a notary of the place— as 
agent for the inspector, on whose behalf he had 
received certain payments made by some of the 
eorUribtuiblee. 

The plaintiff's counsel rested his case, at 
the argument, on two grounds: 1st. He said 
there was a direct contract with the corporation, 
defendant ; and 2ndly, he contended that if the 
bargain with the inspectorof the 2nd July, 1879, 
did not amount to a direct contract with the 
corporation, the latter have at all events assum- 
ed and profited by the work, and should pay for 
it on the ground of Aqriati contract having been 
operated by law. On the first point I am clear 
that the plaintiff has no case ; there is no author- 
ity shown from the corporation; and it is quite 
plainly in evidence, from the course of proceed- 
ing taken by the inspector, that he himself felt 
and considered he was acting under the old proeii 
verbalj and that it was not a contract on behalf 
of the Corporation at all. On the 2nd pointy I am 
also against the plaintiff. The case of DeBelU- 
feuiUe v. The MunieipalUy qfthe Village <^' St. Louie 
decided by this Court about a year ago, (4 L. N. 
42,) was cited in favor of the view that in the 
present case there was a quati contract. That 
case, it ought to be observed, was not decided on 
the ground of a quati contract ; I did not indeed 
say there was no guari contract there, for I am 
strongly inclined to the view that there was one; 
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bat the judgment rested on the specific ground 
that the defendants had taken, and had used what 
was got for them by the plaintiffs services. If 
I saw that such was the case here, I should, oi 
course, hold this corporation liable also ; but I 
see nothing of the sort. I see a work done not 
for their exclusive benefit, but for the more es- 
pecial benefit of an arrondiuement subjected by 
the old procit verbal to pay for it, and in which 
the parties who ought to contribute have actually 
paid on account, and to that extent have admit- 
ted their liability ; I see that those payments so 
made by the contribuabUt under the old proeH 
verbal are in bad faith alleged to be payments 
made by the corporation, because the notary Mr. 
Normandin, who received them on behalf of the 
inspector, happ^sned also to hold oflice under the 
corporsition as secretary-treasurer ; and I see no 
corporate act of assumption of this work. There- 
fore, as there is neither contract, quasi-contract, 
nor assumption or ratification by the corpora- 
tion, the plaintiffs action is dismissed with 
costs. 

Choquel for plaintiff. 

Loranger^ Loranger ^ Beaudin for defendant. 



SUPERIOR COURT. 

Montreal, Oct. 31, 1881. 
B^ore Johnson, J. 
Trkmblay v. Jodoin et al. 
Account — Vouchert in possesnon of plainiif. 

Johnson, J. On the 24th of July, 1879, the 
plaintiff made an assignmtmt of his property to 
the defendants, to whom he gave power to 
realize the price and pay it over to his creditors, 
some of whom, a few days later, ratified the 
assignment He now brings his action, alleg- 
ing that the defendants took possession and 
sold, and got a price exceeding $3,000, which is 
much more than sufficient to pay the plaintiff 's 
debts, but that they have not paid all the debts, 
and although often requested to give an account, 
refuse to do so, and have in their hands over a 
thousand dollars belonging to the plaintiff. The 
conclusion is for a condemnation to render an 
account within a fixed delay, and default to pay 
$1,000, interest and costs. 

The defendants, by their plea, admit their 
obligation under the deed of assignment, and 
allege that they have sold the property, and re- 
alised $2,861.99, out of which they have paid 



creditors $2,857,21, and have a balance in 
hand of $77, which they have a right to keep 
until the execution of a proper discharge. 
That they have already rendered an account 
d Vamiable to the plaintiff, and have given up 
to him all the vouchers, which he keeps and 
refuses to restore. 

The evidence is that the plaintiff and 
his wife went to see Jodoin, one of the 
defendants, and got this account. There is 
a copy of it produced by the defendants, and it 
is not final. The parties appear quarrelsome 
and litigious, and the fight is as to whether 
this account was ever accepted ; because if it 
was, there is good reason and good authority 
for saying that the plaintiff would not have an 
action en reddition: i. e,, to render what had 
been already rendered, especially if he kept the 
papers and vouchers, as it would be manifestly 
unreasonable to ask for an exact account from 
memory. I do not find, however, from the evi- 
dence either that the account has been ac- 
cepted as final, or that the plaintiff absolutely 
refuses to give them up ; but be has got them, 
and he must give them up before the defend- 
ants can be obliged to account to him. There- 
fore the judgment is that the account is to 
be rendered in due form within three weeks 
of the production and filing by plaintiff (of 
which notice is to be given to t^e defendants) 
of all the papers and vouchers which he got 
from Jodoin and now has in his possession. 
Costs reserved. 

Prefontaine ^ Co. for plaintiff. 

PelUtier ^ Jodoin for defendants. 



RECENT U. S, DECISIONS. 

lAbel — In a newspaper article. — In a declara- 
tion for publishing a libellous article in a news- 
paper, it is not necessary to aver that the 
publication was made to divers persons or to 
any third person ; it is enough to aver that the 
libel was printed and published in a newspaper. 
To publish is to make public. A publisher is 
one who makes a thing publicly known. Had 
the allegation been merely that the defendant 
<< printed " a libel, that would not have been 
enough. But to aver that a defendant << pub- 
lished " a libel does declare that he circulated 
it or caused It to be circulated « among divers 
and sundry persons." The degree of notoriety 
given to the publication is matter of proof and 
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not of pleading. Commonwealth v. Blanding, 
3 Pick. 304 ; Commonwealth v. Vamey, 10 
CuBh. 402 ; State v. Barnes, 32 Me. 530 ; Rex v. 
Buidett, 4 Bam. k Aid. 95 ; Bailey y. Myrick, 
60 Me. 171. Sprout v. PUUhury^ 72 Me 

Municipal corporation — Liability /or penonal 
injury in city building let for profit,— 'A city let 
its city hall, a huilding erected for municipal 
purposes, for profit, to an exhibition society. 
With it the serrices of the janitor, to light and 
care for the building, were let. While the 
building was so let, plaintiff, who was rightfully 
therein and using due care, was injured by 
falling through a trap-door negligently left 
opeh by the janitor. Heldf that the city was 
liable for such injury. A city or town is not 
liable to a private citizen for an iniury caused 
by any defect or want of repair in a city or 
town hall or other public building erected and 
used solely for municipal purposes, or for 
negligence of its agents in the management of 
such buildings. But when a city or town does 
not devote such building exclusively to muni- 
cipal uses, but lets it or a part of it for its own 
advantage or emolument, by receiving rents or 
otherwise, it is liable while it is so let, in the 
same manner as a private owner would be. 
Oliver v. Worcester, 102 Mass. 344. The de- 
fence of ultra viret in the letting held not 
available as a defence in the case. French v. 
Whitney, 3 Allen, 9. Warden v. City qf New 
Bedford. Supreme Judicial Court, Mass., April, 
1881. 24 A. L. J. 355. 



GENERAL NOTES. 



« 



Lord Ellenboroagh showinff some impatienoe at a 
barrister's speech, the gentleman paused and said: 

Is it the pleasure of the court that I should proceed 
with my statement.'* " Pleasure, sir, has been out of 
the question for a long time ; but you may proceed." 

When sitting in the Rolls Court, indignant at the 
conduct of one of the parties. Lord Kenyon astonished 
his staid and prosaical audience by exclaiming, ** This 
is the last hair in the tail of procrastination I" Whe- 
ther he plucked it out or not, observes Mr. Townsend, 
the reporter has omitted to inform us. 

When Plunket was driven to resign the Irish Chan- 
cellorship, he was succeeded by Lord Campbell. The 
day of the latter's arrival was very stormy, and. a 
friend remarked to Plunket how sick of his promo- 
tion the passage must have made the new-comer. 
•' Yes," he replied ruefully, ** but it won't make him 
throw up the seals-" 

Henry Hunt, the famous demagogue, having been 
brought up to receive sentence upon a oonTlotion for 



holding a seditious meeting, began his address in 
mitigation of punishment by complaining of oertain 
persons who had accused him of " stining up the 
people by danoerou* eloquence.** Lord Ellenboroagh 
C. J. (in a very mild tone) : '* My impartiality as a 
judge calls upon me to say, sir, that, in accusing yoa 
of that, they do you great ii^'ustioe." 

In the case of the King v. The Warden of the Fleet, 
12 Mod. 340, it was objected to a witness that he had 
been convicted of common barratry ; and a record of 
his conviction was produced, which showed that he 
had been fined one hundred pounds. Holt, GJ., said : 
**If he had had the handling of him, he had not 
escaped the pillory, and that he remembered Sergeant 
May^nard used to say it were better for the ooantry to 
be rid of cue barrator than of twenty highwaymen." 

" Nihil habeat forum ex scend. " is one of Bacon's 
maxims ; but he there refers to fictitious cases brought 
into the courts in order to determine points of law. 
Sergeant Maynard, who died in the reign of William 
III., is said to have had " the ruling psssion strong in 
death " to such a degree that he loft a will purposely 
worded so as to cause litigation, in order that sundry 
questions which had been ^* moot points " in his life- 
time might be rattled for the benefit of posterity- 

Here is an instance of Lord Lyndhurst's good nature. 
When Cleave, the newa-vender, was tried in the Court 
of Exchequer on a government information, he con- 
ducted his own case, and was treated with much in- 
dulgencc by Lord Lyndhurst, the judge. Cleave began 
his defence by observing that he was afraid he should, 
before he sat down, give some rather awkward illns- 
trations of the troth of the adage that ** he who acts 
a^ his own counsel has a fool for his client" *' Ah, 
Mr. Cleave," said his lordship, with great pleasantly, 
" ah, Mr. Cleave, don't you mind that adage: it was 
framed by the lawven,**—From " Oddities </ the Late," 
by F. F. Hfard. 

« 

HuissiKR EK Mxa-— Le Tegtamanian avait pris sa 

cargaison et se prdparait k quitter le port, quand 

arriva un huissier qui saisit le navire. (T^tait la Ioi> 

mieux valatt se taire et cb^ir ; o'est oe que le eapitaine 

comprit. On nomma un gardieO) et c'est sur lui que 

le marin, irritd du f Acheux contretemps qu'U subis* 

sait, assouvit sa colore. Dimanclie matin, U monta 

snr son navire, sans addresser une parole, assaiUit le 

gardien qu'il chassa du vaisseau. II donna ensoite 

des ordres k son ^uipage, les auores fhrent lev^, et 

quelques minutes plus tard le navire prenait aa course 

vers le has du fleuve. Les inquietudes du eapitaine se di«- 

sipaient pen k pen k mesure que le vaisseau s'^oignait 

du port ; il commen^alt & croire k la liberty peut-dtre 

m^me k rire du moyen andaoieux qu'il venait d'em- 

ployer pour ^happer k la justice, lors^ne soadain il 
aper^ut un vapeur qui courait dans la direction de son 




VBS rendu k i'lle aux Pommes qu'nn signal d'arrdter 
fut donn^ au eapitaine du navire, et presqp'aussitdt le 
vapeur s'en approcha. Alors, un huiasier,M. Riehard, 
fils, sigoifla au eapitaine I'orare de rebrousaer chemin. 
Celui-ci fut oh\\g6 de se soumettre k cet ordre et hier 
soir il occupait I'endroit qu'il avait qnitt^ si effirant^ 
ment la veille. Xa cargaison de bois est 4vala^ i 
925.000. La cause de tout ee trouble est une mis^ 
rable somme de $15 que le eapitaine refuse de payer. 
'-J4Ev4nement, 
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She gegnl <§,ews. 



Vol. IV. NOVEMBER 1 2, 188 1 . No. 46. 



RULES OF PROFESSIONAL CONDUCT, 

'• Young Advocate " writes as follows : — 

" To the Editor of tho Lkgal Nkws . 

" Dear Sir, — I wish to obtain standard infor- 
mation as to two points of professional conduct. 
In the first place, when should a lawyer refuse 
a case ? Secondly, when is he justified in ask- 
ing for one ? I havo heard many contradictory 
opinions on both heads, and, though for this 
reason compelled to frame rules for myself in- 
dependently, I should like to correct them in 
accordance with received usage. With regard 
to refasing caseb I have concluded that the 
macbinei-y of law exists for the sole purpose of 
healing disputes, of harmonizing society and of 
furthering justice, and to these ends that a 
lawyer should refuse any claim which is mani- 
festly unfounded or criminal, but that if his 
client may reasor ably hold his claim correct, 
thongh from merely personal grounds the law- 
yer considers it not so, the latter is bound to 
present, with all his resources and legal ma- 
chinery, the client's view. As to asking for 
cases I have made three temporary rales where 
I think there is justification : the case of a 
close personal friend under exceptional circum- 
stances ; that of a creditor to whom one owes a 
large debt ; and that of an important corpora- 
tion. Please criticize and oblige." 

Opinion has differed somewhat on the first 
point, but there can be little practical difficulty 
in determining the course which should be fol- 
lowed. A lawyer is not justified in refusing to 
defend an accused person merely because he 
thinks or knows him to be guilty; but he 
should not, under such circumstances, even in 
the most indirect way, express to the jury his 
belief in the innocence of his client. In the 
civil courts, a lawyer should reftise to give his 
advice or to act as counsel in a case which he 
sees is intended to blackmail, or to harass, or 
wrong the defendant. The exercise of his 
profession, or the profit he niay derive from it, 
or even his client's interest, is no excuse for 
oontmitting an immoral act. 



The second question of our correspondent, 
when is a lawyer justified in asking for a case, 
may be answered in one word : Never! The 
supposed exceptions we cannot admit. If a 
" close personal friend " does not think highly 
enough of " young advocate " to intrust him 
vohmtarily with his business, the friend may 
be placed in a^very embarrassing position by a 
personal appeal. Still worse is the solicitation 
of a creditor for business. This would justify 
*' young advocates" in importuning their tailor 
or bootmaker, who often may be their largest 
cn^ditor. With relcrence to companies, we 
have always thought that the canvassing of 
such bodies, or rather their directors, for the 
patronage at their disposal, is a departure to be 
regretted from the traditions of the profession 
of advocacy. 

ADVOCATE AND ASSIGNEE. 

T<i (he Editor of tho Lkoal Nkws : 

SiH, — I have been requested to enquire"* 
through the Lkgal News if it is in conformity 
with the rules and discipline of the bar that 
one should carry on the two-fold and I dare 
say, veiy profitable business of assignee to in- 
solvent estates and advocate at the same time, 
a conspi<-uou8 example of which will be seen by 
the enclosed copy of advertisement. 

The convenience of combining the two, from 
a business point of view cannot be doubted, but 
its fairness is very questionable. 

Yours truly, 

Advocate. 

[Our correspondent is hypercritical. The 
office of assignee is virtually extinct, nearly 
two years having elapsed since the abrogation 
of the Insolvent Act. It would be hard to de- 
Mr a gentleman from the practice of his pro- 
fession merely because he continues to repre- 
sent a few estates which have not been com- 
pletely wound up. — Ed. Legal News.] 

CIVIL PROCEDURE IN QUEBEC, 
To the Editor of Thk Lkoal News : 

Sir, - The Province of Quebec being in labor 
of some improvements in its legal procedure, 
it behoves the profession to give a helping 
hand in such a difficult and important task 
Ex^Tudge Loranger having been entrusted with 
the work of overhauling the existing system, 
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he will, we ore Bure, be gratefnl for any useiul 
guggestioii. We may avail ourselves of the 
cflforta presently made by the English judges 
to improve the whole system of British proce- 
dure, including barristers' process coram judtee, 
conveyancing, solicitor and attorneys' agency, 
in fact the whole machinery of the law and its 
ramifications. Our Legislature* did not aim at 
such a vast object, and we are not sorry for it. 
The practice of the different branches of the 
law is here so distinct, as regards lawyers and 
notaries, that one class of practitioners would 
not think of interfering with the other. But, 
limited as is the work devolving on Judge 
Loranger, it is still too much for a man to per- 
form. It was very wise to set one man at work 
to prepare a canvass for a body of specialists to 
consider; but Judge Loranger cannot be ex- 
pected to do more. In England the whole 
Bench has been called upon to perform the 
duty of amending and consolidating the laws 
of procedure ; and the draft of their work was 
published in ettento by the Ttmtt, in October 
last. On account of the vast difference which 
exists between the procedure before the English 
Courts and the Courts of our Province, there 
may perhaps be little profit to be derived from 
the study of the new rules of procedure pre- 
pared for the British Courts, though we are con- 
fident that greater simplicity might be reached 
by a full comprehensiveness of the subject in 
different countries ; but we refer to the work 
now being done in England to show how im- 
portant it is found, in a country so well trained 
as England is, in every department of public 
life, to entrust such a work to a large and best 
informed body of men. We would, therefore, 
suggest that rjuring the next session all the 
judges be constituted a regular Board to take 
into consideration the suggestions of Judge 
Loranger, and reduce them and their own views 
into form for legislative enactments. The 
judges should be induced, by liberal remunenu 
tion, to undertake these functions during the 
next summer vacation. 

In order to show to what results the study of 
comparative jurisprudence may lead, we have 
seen lately that it is suggested in England to 
limit the jury trials to the very cases where 
they are admitted in our Province, such as de- 
famation, seduction, false imprisonment, mali- 
cious prosecutions, breaches of promise of 



marriage, Ac, although some minds of anti- 
quated pattern look upon this innovation as 
the death knell of jury trial. 

What we want here is more flexibility in the 
doings of our Courts. In questions engrossing 
public interest and involving difficult legal 
problems, our judges, both in the original and 
appellate jurisdictions, should have the power 
of bringing together a large number of iudges 
to sit together, as they do in England. Sub- 
jects of trifling import are, by our Code of 
Civil Procedure, required to be brought only 
before the Court in banco, when it would suit 
all partieR to go before a Judge in Chambers. 
In this respect, the old system of EnqueU has 
not lost its prestige, on account of its pliancy. 
Many resort to it as an escape from the unavoid- 
able inconvenience of waiting for trial, with 
numbers of witnesses, sometimes from a dis- 
tance. As long as speedy justice cannot be 
administered, it will remain as a remedy for 
dispatching business. 

The system of short-hand writing is dis- 
trusted by prudent and careful lawyers, and 
will be so as long as there are not oflScial 
phonographers. The present system is objected 
to on the following grounds : (1.) There is no 
other responsibility but an object of lucre on 
the part of stenographers. They do their duty 
as long as it suits them. One case is inter- 
fered with by another case. They may leave 
the country with the evidence in their pocket, 
or keep it any length of time. (2.) One party 
is at the mercy of the other, inasmuch as a case 
may be kept fi-om the deliberations of the 
judge so long as the evidence on both sides ifl 
not put in by the stenographers, sometimes by 
neglect, other times for fear of not being paid, 
and in some cases through corrupt motives, 
which, however, has seldom been the case. 
(3.) The cost of that mode of evidence is un- 
bearably extravagant, from intrinsic and radical 
cause ; and the length of the evidence is dis- 
tressing to judges and lawyers. The writers 
are paid 20 cents per 100 words. The lawyers 
take them, as they press themselves to do the 
work, most of the time without knowing their 
aptitude, their name or their place of abode. 
When the evidence is wanted, the writer can- 
not be found, in many instances. When the 
depositions of witnesses are brought in, judges 
and lawyers have to read impofisible hiero- 
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glyphics, which, when deciphered, are neither 
English nor French ; and, what is worse, they 
find sometimes notliing of what the witnesses 
said ; and some cases are known to have been 
lost) in appeal, for want of evidence which bad 
in fact been adduced. The system of paying 
so much for 100 words is destroying the whole 
value of that mode of evidence. The profession 
has to deal with writers who have no other 
object than making the most of their profession, 
at to much per 100 words. Even if the writers 
should know how to take down the substance 
of the facts, their interest leads them to put in 
all the idle conversation and trash going on 
between a lawyer and a witness. The judge 
has to read three or four pages to find out one 
fatct, and he is worried to desperation when a 
bushel of paper is brought to him, and he has 
a needle to fiiid in it. When the case goes to 
appeal, the whole of that imponderable and 
volatile matter has to be printed at full costs, 
and the judges of appeal have to be worried, in 
their turn, with that airy kind of evidence ; and 
if the case reach the Supreme Court or the 
Privy Council, in England, the legion of empty 
words has to be printed over again, carrying all 
through the same weariness and infliction upon 
the judges and lawyers, with renewed expense 
for the parties. 

Unless the Government appoint official 
writers, who will have no interest in crowd- 
ing records with a useless mass of paper, the 
system must be given up altogether. In the 
meantime there is a remedy. The judge might 
take notes of evidence himself, and this should 
be done until official short-hand writers are 
appointed. 

This is our quota of suggestions for the pre- 
sent time. D. 



NOTES OF CASES. 



COUBT OF QUEEN'S BENCH. 

MoNTRBAL, Sept. 20, 1881. 

DoRiov, C. J., Monk, Rahsat, CrosS; Babt, JJ. 

Edhord Larbau et al. (plffs below), Appellants, 
and La]8oci£te Permakente db Constbuo- 
Tion Jacqitbb Cartikr (defdt. below)) Bes- 
pondent. 

BuUdinff Society — Purehaee of real estate — Ultra 
wutrantaetiottsSee. 10 <^C(q>. 69 0,S,L.O, 



The present appeal was fh>m a judgment of 
the Superior Court, Montreal, (Torrance, J.) 
April 30, 1880, dismissing plaintiffs' action. 

The judgment of the court below was as fol- 
lows : — 

"The Court, etc.... 

« Considering that by the terms of the Con- 
solidated Statutes of Lower Canada, chap. 69, 
s. 10, the defendants were empowered to accept 
the real estate described in the deed of sale and 
lease of date 29 January 1874, as a security for 
the sum of $2200, to be repaid as set forth in 
the deed of lease; seeing therefore that the 
action of plaintiffs is not founded in law ; 

" Doth reject said motion and plaintiffs' 
action and demand, with costs distraits to 
Messrs. Loranger k Co., attorneys for defend- 
ants.** 

The defendants are a body corporate and 
politic as a building society for raising by 
monthly and periodical subscription a stock or 
fund, to enable each member to receive the 
value of his share therein for the purpose of 
erecting or purchasing one or more dwelling 
houses. The society has no power to purchase 
real property for its own benefit, but maj take 
and hold real estate mortgaged for payment of 
debts due to the corporation. On the 29th Jan- 
uary 1874, by deed of sale, before Frechette, N. P. 
the SoeiStS de Conttruetion Jacques (Tar^Mr bought 
from S. k A. Legault for the sum of $2200, a 
property situated in the City of Montreal. It 
was purely and simply a deed of sale, "les 
"vendeurs reconnaissant avoir re<;u pr^sente- 
" nient le priz de vente." OA^the same day the 
Society leased the same property to S. & A. 
Legault for twelve years, for the price of 
$4356.80, payable in 154 instalments. A pro- 
mise of sale is also contained in the lease after 
paymAit of instalments. In October 1874, 8. k 
A. Legault, transferred and made over to the 
plaintiffs all their rights and obligations in 
the deed of lease. It was now claimed by 
the present action that the sale by Legault to La 
Soci6te de Construction Jacques Cartier was null 
and void, said contract being uUra vires, not 
binding on the part of the parties, the society | 
by the statute, having no power at all to pur- 
chase real estate. On the other hand it was 
contended that defondants were empowered to 
accept the real estate described in the deed of 
sale of date 29th January 1874, as a security for 
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the sum of $2200 to be repaid as set forth in 
the deed of lease. Plaiutiflf held that the deed 
of sale was an absolute nullity. 
LareaUf for plaintiffs : — 

« Le chapitre 69 des S. R. B. C. est un statut 
g6n£ral qui permet 2i certaines corporations de 
se former pour des fins sp6ciale8. Oes corpor- 
ations ne peuyent avoir des pouvoirs plus con- 
siderables que ceuz qui d^coulent de Pacte 
general k Pabri duquel elles vivent. C'est on 
principe admis et sanctionn6 par de nombreuz 
jugements, tant en Angleterre qu'aux Etats- 
Unis, que les corporations ne peuyent faire que 
ce que la lot leur permet, au lieu que les in- 
dividus peuvent faire tout ce que la loi ne leur 
defend pas. Une corporation ne peut done 
fEiire aucune transaction qui ne decoule pas de 
son acte d'incorporation ou qui s'elofgne du 
but de sa cr^tion. [ VtcU Brice, ultra mtes, p p. 
64, 107, 178, 186, 188. L. Rep. 7 H. L. 
663 *, Payne v. Mayor of Brocon, 3 H. L. 579.] 

" La decision la plus recente et la plus re- 
marquable sur cette mati^re a (tib rendue en 
Angleterre dans la cause de Riche v. Ashbury 
Ry. Carriage, etc. Co j L. Rep. H. L. Vol. 7, 653, 
rapportce au long dans Brice k la page 184 et 
suivante. 

« La cour est done en presence d'un acte de 
vente pur et simple ; c'est un acte ultra vtret. 
La propriete vendue h. la sociSt^ continue d'ap- 
partenir aux Legault. La defenderesse ne 
pourra pas valablement donner un titre de 
propriete k Texpiration du bail des 12 annees. 
Mais la defenderesse r^pond : « Cet acte de 
" vente a 6t6 fait en garantie d'un pr6t ou 
« avance d'argent de $2,200 conformement k la 
" s. 10 du chap. 69 des 8. R. B. C," et au soutien 
de cette pretention elle produit une application 
pour empnint faite par les Legault. Cet ecrit 
est sous seing-priv6. Est-ce lu un comnience- 
ment de preuve par ecrit ? 

« Pour qu'il y ait commencement de preuve 
par 6crit trois conditions sont n6cessaires, dit 
Demolombe, [vol 30, p. 129.] • 

« II feut : 

lo Qtfil y ait un 6crit ; 

2o Que cet ecrit 6mane de celui auquel il est 
oppose, ou de celui qu'il represente, ou piu* 
lequel il a 6te repr^sentd ; 

3o Qu'il rende vraisemblable le fait alI6gue. 

« En vertu de ces regies, on doit done ^carter 
de suite du d^bat la resolution des directeurs 



qui n'est roauvro ni des Legault, ni oelul des 
demandeurs. C'est absolument et unique- 
ment I'^crit de la defenderesse; eten conse- 
quence cela ne peut en aucune mani^re cou- 
stituer un commencement de preuve par ecrit 

'( Peut-on en dire autant de rapplication pour 
emprunt? Out. Cet ecrit ne porte pas la 
signature des Legault [ils ont fait leur marque] ; 
ils n'ont pas r6dige le corps de Pecrit. Peut^n 
dire que c'est \k " I'oeuvre personnelle de celoi 
auquel on ToppoM." 

( Vide Dallos, Jurisp. du Roy. vol. 10, p. 131 ; 
Sirey, Code Ann., sur I'art. 1347, Nos. 44 et 45 ; 
Marcade, vol. 5, p. 136 ; Pothier, Obi., No. 806 ; 
Larombidre, art. 1347.) 

<< Cette demande d'emprunt ne peut d'alllenn 
etre opposee aux demandeurs pnisqu'ils ne sont 
pas les ayants-cause des Legault pour les fins 
de cet emprunt \ ils occupent la position de 
tiers ; et cet ecrit qu'on oppose comme com- 
meucement de preuve est, h. Tegard des deman- 
deurs, re9 inter alias acta. 

" Sur la distinction a &ire entre les tiers et 
ayants-cause; — tfide : Favard, vo. ayant^<»U8e; 
Id. Rolland de Villaigues ; Laurent^ vol. 19, 
No. 617 ; Troplong, Priv, et Hyp., II, No. 530; 
Grenier, II, p. 132 ; Marcade, vol. 5, p. 56. 

" La defense se trouve done sans commence- 
ment de preuve par ecrit ; il ne peut done loi 
etrc permis d'expliquer, denaturer ou changer 
la portee de Pacte du 29 Janvier 1874. Cet acte 
est illegal, parce qu'en fiusant cet achat, la 
Societe defenderesse excedait ses pouvoirs. C'est 
le cas d'une nuUite d'ordre public qui n'a pu 
etre ratifie, mdme par les parties interessees. 
La propriete reste done legalement entre les 
mains des Legault, et la Societe defenderesse est 
incapable de donner aux demandeurs un titre 
valable de propriete ainsi que leur bail le 
promet. Elle doit done dtre condamnee k ces 
fins, et rendre aux demandeurs leun loyaux 
coflts." 

Ramsay, J. This appeal is instituted by the 
plaintiffs. The action was to set aside a deed of 
lease ceded to appellants by Sebastien & Antoine 
Legault, 19th October, 1874, and the sums paid 
under this lease amounting t^ $3,023.40. The res- 
pondents, as their corporate name indicates, are 
a Building Society, and they purchased on the 
29th January, 1874, from the Legaults, certain 
immoveable property, situate in Montreal, for 
$2,200. The same day they leaaed the property 



THE LEGAL NEWS. 



365 



for $4,356.80 for twelve years to the vendors, the 
said sum being payable in 154 payments.' 
It was this lease and their rights under it the 
Legaults transferred to appellants, who now 
pretend that the Building Society had no right 
to purchase this property ; that the acquisition 
was ultra triret^ and consequently that they are 
not owners of the property, but that the Le- 
gaults are owners, and that the payments to th» 
building society are illegal, and that the ap- 
pellants cannot safely continue to pay to the 
society. The appellants' pretentions seem to 
me to be totally untenable. Sec. 10 of cap. 69 
C. S. L. C. appears to justify the Building 
Society in acquiring property bona fide for cer- 
tain objects. The deed of sale does not show 
any mala fidet, and the appellants say that 
there can be no evidence beyond the deed. If 
^that position be true they are estopped from 
showing the mala fidet. But the good faith of 
the whole transaction appears clearly from the 
two deeds of the 29th January to be within the 
powers of the Compauy. The object of build- 
ing societies certainly is to enable the share- 
holders to erect dwellings for the shareholders 
or to purchase real estate. But it was evident 
that all the shareholders could not be borrowers 
to the full amount of their shares, and it is 
equally evident that the shareholders might 
not want to borrow at all. The society was 
therefore, perforce, a lending society, and this 
is especially authorized by sections 10 and 11, 
which contemplate loans to others than mem- 
bers. Then, as to the form of the deeds, that 
seems to be perfectly immaterial. Advances 
are to be secured by " mortgage or otherwise " 
(Section 1, ss. 2). The society may take and 
hold any real estate or securities thereon, bona 
fide mortgaged, assigned or hypothecated to the 
said society, either to secure the payment of the 
shares subscribed for by its members or to 
secure the payment of any loans or advances 
made by or debts due to such society, Ac. 
(Section 10.) See also sections 11 and 13. 

Taking this view of the case, it is hardly 
necessary to enter into an examination of the 
appellants' argument as to the evidence. The 
deeds not being unlawful on the face of them, 
it was for appellants to show that they were not 

in good faith — ^that they covered a nullity. 

Judgment confirmed. 
Robidoutj Lareau 4* Lebenf^ ^ot appellants. 
LTtm^ffTf Loran04r j'.^Mtid^ii, for respondents. 



SUPERIOR COURT. 

Bbauharnois, Oct. 7, 1881. 

B^ore Belangsr, J. 

Boyd v. Wilson et al. 

Moveablea placed on real property-^ When 
immoveable. 

Moveable thingt in order to be considered im- 
moveable by dettinationf must have been placed 
on the real property by the proprietor, and for 
a permanency. 

Belanqsr, J. II s'agit d'une saisie re^endica- 
tion des effets suivants : « one engine and 
boiler, one shaft with two pulleys and two collars, 
one shaft with one pulley and two flayes, one 
force pump, one cistern pump, one lot of gas 
pipes and valves, two milk vats, one curd sink, 
one cheese press with six screws, thirteen 
cheese hoops and followers, one whey can, one 
milk spout, one crane and grab hooks, one 
curd knife, two strains, two syphons, one filter, 
one scoop, one skimmer, twenty drying boards, 
one lot of gas pipes and valves." 

Le demandeur repose son droit & la propri6t6 
de ses efiets, lo. Sur un bail pour neuf ans par 
John Cullen k Thomas Bryson, en date da 
seise Aoilt, 1876, enregistr6 le dix-huit du 
mSme mois, d'un certain terrain y d6sign6, 
" with a cheese fiictory erected on the said piece 
of ground erected by and belonging to the said 
lessee, the said lessee being in possession of 
the same since the first of Hay last." A la fin 
de ce bail le locataire doit remettre le terrain 
dans r6tat et condition qu'il se trouvait lors- 
qu'il en a pris possession, et de plus, " shall 
have the privilege to remove away from the 
leased premises all buildings erected on the 
same by the said lessee, his heirs and assigns 
during the present lease." 

2o. Sur une vente & faculty de rem6r6 par le 
mdme Bryson it Andrew Cook du trente No- 
vembre, 1876, et enreglstr6 le premier D6cembre 
de la mdme ann6e, par lequel acte Bryson vend 
et transporte & Cook, avec toutefois droit de 
rachat dans neuf mois k compter du dit acte de 
vente, le bail ci-dessus mentionn6, <<with a 
cheese factory built on said property, steam 
engine and other machinery belonging to the 
vendor Bryson, and sold with the said lease, 
with all and every the members and appur- 
tenances thereto belonging." 
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3o. Snr un acte de Tonte par Cook au de- 
mandeur en date da dlx Janvier^ 1878, et en- 
regi8tr6 le sept Janvier, 1879, du mdme bail, 
" with a cheese fiictory built on said property, 
steam engine and other machinery belonging to 
the vendor and presently sold with his interest 
on said lease.'' 

Les d6fendeurB de leur c6t4 se pr^tendent 
propri^taires de ces mdmes effets saisis reven- 
diqu6s sur eux en Tertu — lo. IVun acte de 
yente et transport ayec droit de rem6r6 par le 
m£me Bryson k David Strachan en date du 
vingt-et-nn d'Aotlt, 1876, par lequel Bryson a 
vendu k ce dernier la mdme manufacture de 
fromage, avec tous les effets, instruments et 
machineries servant & son exploitation, et d6- 
taill6s au dit acte, et par lequel ii lui a aussi 
transports tons ses droits et int6rdt dans le bail 
par Cullen k Bryson en date du seiae Aoftt, 
1876, (le bail ci-dessus mentionn6.) 

2o. D'un acte de vente par le mdme David 
Strachan k James Strachan en date du six Jan- 
vier, 1879, de la mdme manufiictare de fromage, 
avec tons les mdmes effets, instruments et ma- 
chineries servant k son exploitation et d6taill6s 
au dit acte alnsi que tons ses droits au bail en 
question. 

30. D'un autre acte de vente et transport du 
▼ingl^neuf Mars, 1880, par James Strachan aux 
dSfendeuiB des mdmes- choses et du mdme bail. 
Puis lis ajoutent qu'ils ont depuis le vingt-et-un 
d'Aoftt, 1876, tant par eux que par leurs auteurs 
ci-dessus nommSs, toiyours en la possession de 
la dite manufacture, machineries, etc., et ce en 
vertu des dits actes. 

Le demandeur a rdpondu gdndralement. Les 
parties k Targument ont respectivement fidt 
reposer le sort de leur cause sur la pretention 
d'un c6td, que la manufacture et les machineries 
et autres choses en ddpendant et saisies en cette 
cause dtaient immeubles, et de I'autre c6t6 qu'ils 
dtaient meubles. 

Le demandeur, s'appuyant sur Particle 376 du 
code civil, prdtend que la b&tisse de cette ma- 
nufacture a pris la qualltd d'immeuble dds 
I'instant de son drection mdme par Bryson, 
simple locataire du fonds, cet article ddclarant 
que les fonds de terres et les bfttiments sont 
immeubles par leur nature, et il prdtend que 
oette bfttisse ne pouvait dtre transmise k un 
tleiB soft par le localaire Biyson, soit par le 



propridtaire du fond, qn'avec les fonnalitda re- 
quises pour la transmission des immeubles. 

11 a raison en cela suivant Harcadd sur ar- 
ticle 618, qui a dtd copid textuellement par noe 
codificateurs, et suivant diverses ddcisions rap- 
portdes par Sirey, code annotd sur le mdme 
article. Cet auteur et oes ddcisions expri- 
ment clairement Topinion qu'une b&tisse cona- 
tniite sur un fonds de terre est immeable 
par sa nature, quand mdme elle y auiait dt^ 
construite par un locataire comme dans le cae 
actuel, et ce quand mdme il aurait dtd stipule 
entre le propridtaire et le locataire qu'elle pour- 
rait dtre enlevde par le locataire k I'explration 
du bail, et que cette bfttisse est immeuble par 
sa nature, non-seulement vis-^i-vis le proprid- 
taire du fonds qui pent toujouis la retenir en 
indemnisant son locataire, mais encore vis^vis 
les acqudreurs du locataire mdme et sea 
crdanciers. 

Cela posd, il s'agit maintenant de savoir ai 
les machineries et autres objets saisis revendi- 
quds, et qui^se trouvaient fixds dans la dite 
b&tisse lors de la vente qui en a dtd faite ainsi 
que de la b&tisse et du bail d'abord k David 
Strachan, I'arridre auteur des ddfendeurs, le 
vingt-et-un d'Aoflt, 1876, et ensnite vendns par 
le mdme Bryson k Cook, I'auteur du demandeur, 
devaient dtre alors considdrds comme immeubles 
par destination, c'est ce qu'affirme le demandeur 
et que les ddfendeurs nient. On comprend de 
suite rintdrdt qu'a le demandeur de les liEdre 
considdrer comme immeubles, et I'intdrdt con- 
traire des ddfendeurs, car si ces choses dtaient 
immeubles la vente qu'en a fidte Bryson k Cook, 
I'auteur du demandeur, le trente Ddcembre, 
1876, a dtd rendu parfiute par son enr^strement 
et doit prdvaloir sur celle fidte par le mdme 
Bryson k David Strachan, I'arridre auteur dea 
ddfendeurs, parceque cette demidre vente quoi- 
que de beauconp antdrieure n'a pas dtd enre- 
gistrde, la tradition fiute k Strachan n'ayant en 
semblable cas aucun effet sans I'enregistrement 
de son acte. D'aprds cela il est clair que d ces 
machineries et autres objets dtaient immeubles, 
(par destination bien entendu,) le demandeur 
devra en dtre ddclard propridtaire, si au con- 
traire lis doivent dtre considdrds comme dtant 
alors de simples meubles, la possession des 
ddfendeurs et de leurs auteurs devra prdvaloir, 
et les ddfendeurs devront en dtre ddclards pro- 
pridtairesi et la aaisie revendicatioa et Taotioii 
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da demandeor deyront en cons^qiience dire 
renvoy^es. 

Pour appuyer sa pr6tention le demandeur 

nyoqne lea articles de notre code 379 et 380. 

L'article 379 s'ezprime comme suit: <<Les 

* objets mobiliers que le propri^taire place sur 

* son fonds k pexp^tuelle demeure, ou qu'il y a 

* incorpoi^s, sont immeubles par destination 

< tant qu'ils y restent, ainsi sont immeubles sous 

< ces restrictions les objets suivants et autres 
( semblables : lo. Les pressoirs, cbaudi^res, 
*■ alambics, cuves et tonnes, 2o. Les ustensiles 
' necessaires & Pexploitation des forges, pape- 

* teries et autres usines." 

Ainsi deux conditions sont particulldrement 
reqnises par cet article pour convertir des objets 
mobiliers de la nature de ceuz mentionn^s 
dans cet article, en immeubles ou les assimiler 
au fonds auquel ils sont attaches, lo. Qu'ils y 
aient et6 places par le propri6taire du fonds, et 
2o. Qu'ils y aient M fiz6s k perp6tuelle de- 
meure. Or je ne crois pas qu'aucune de ces deux 
conditions se rencontre dans le cas actnel, car 
il est clairement 6tabli en preuve que c'est le 
locataire Bryson, I'auteur du demandeur, et des 
d6fendeurs qui a places ces machineries et 
autres objets dans la b&tisse en question. Le 
demandeur ne pent pas m^me ayoir I'avantage 
de pr^tendre qu'il I'lgnoiait, puisqu'il a achet^ 
ces objets mdmes de Bryson comme appartenant 
k ce dernier et ayant 6t6 places dans la b&tisse 
en question par le mdme Bryson. II sayait que 
Cullen et non Bryson 6tait propri6taire du fonds, 
et que la bfttisse et les machineries et autres 
objets y avaient 6t6 plac6s par Bryson. 

Le demandeur n'a pas 6tabli suivant moi la 
seconde condition exig6e par cet article, savoir 
que les objets ont M placto sur le fonds k per- 
p^tuelle demeure ; comme je Pal dit et comme le 
demandeur est forc6 de Vadmettre, ces objets 
ont 6t6 plac6s dans la bAtisse par le locataire 
Bryson. Le demandeur ne pouyait I'ignorer 
lorsqu'il les a achette, parceque le fait ressort 
mdme de son contrat d'achat et de celul de son 
auteur, Cook. Or, il n'est pas k supposer que 
Bryson, un simple locataire, eut eu I'intention 
de placer ces objets sur un fonds ne lui appar- 
tenant pas, k perp6tuelle demeure ; je ne le pense 
pas ; et le demandeur et son auteur eux-mdmes 
n'ont pu le croire un instant puisqu'ils sayalent 
que Biyson n'ayait lou6 que pour un temps 
Umii/kf et qu'ils ont aohot6 ces m^mes objets de 



lui ayec Tintention 6yidente de les enleyer et 
non de les laisser au propri^talre du fonds. 

Mais, dit le demandeur, c'est yrai que ces 

objets out 6t4 places par un locataire k ma con- 

naissance mfime, mais ils ont 6t6 places k fer et 

k clous, et cela est suffisant pour fiure pr^sumer, 

en loi, qu'ils y ont kid places k perpetuelle de- 
meure. 

Bn lisant I'article 380, aussi inyoqu6 par le 
demandeur, et qui s'exprime comme suit : — " Sont 
'< census ayoir 6t6 attaches 2i perpetuelle demeure 
« les objets places, par le propri^taire, qui tien- 
" nent k fer et k clous, qui sonts cellos en pUtre, 
^ k chaux, ou k oiment, ou qui ne peuyent 
it dire enley^s sans dtre fractures, ou sans briser 
<< ou d^t^riorer la partie du fonds k laquelle ils 
<< sont attaches." II me semble, et il me paratt 
mdme claire que cet article n'6tablit cette pr6- 
somption que pour le cas oil semblables objets 
ont 6t6 places ainsi par le propri6taire, et non 
par un locataire ; qu'ils ayaient 6t6 places k fer et 
k clous, cela ne d6truit pas la pr^somption qu'ils 
ont dft I'dtre pour un temps limits. S'ils I'ont 
6t6 par un locataire, dans ce cas, le propri^taire 
pent bien, en yertu de I'article 1640 qui sert k 
r6gler les rapports du locataire et du propri6- 
taire, retenir les objets en en payant la yaleur, 
mais non pas parcequ'ils sont deyenus immeu- 
bles, comme le fonds auquel ils sont attaches, 
mais seulement k raason des dispositions spteia- 
les de la loi r6glant les droits et obligations des 
locateurs et locataires entre eux. Ce dernier arti- 
cle n'a pas I'effet de changer la nature des meu- 
bles en immeubles comme ceux cit6s plus baut, 
mais seulement, comme je yiens de le dire, de 
determiner les droits et obligations respectifs des 
locateurs et locataires en semblable cas, et il 
n'a pas I'effet de modifier en rien les articles 379 
et 380 quant aux conditions requises pour con- 
yertir un meuble en immeuble par destination. 

D'aprds ces raisons, je suis de I'opinion que 
les objets en question etaient, lors des ventes en 
question et ce yis-^yis^des parties en cette cause, 
de simpU'S meubles, et que, cons^quemment, le 
titre des defendeurs k ces meubles, suiyi de la 
tradition et possession, doit pr^yaloir sur celui 
du demandeur qui n'a pas et6 suiyi de tradi* 
tion. L'action du demandeur et sa saisie reyen- 
dication sont en consequence renyoy^cS et mises 
de c6te quant k tons les objets saisis et reven- 
diqu6s, k I'exception, toutefois, de I'engin qui 
n'a pu dtre oomprls dans la yente k Dayid 
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Strachan, Tarridre auteur des d^fendenrBj car il 
est prouY6 qu'il n'a ^tc plac6 dans la bfttisae en 
question que longtemps apr&s. 

L'actiou et la saisie revendication sont 
maintenues, mais quant ik I'engin seulement et 
elleB Bont debout^es quant au reste, cbaque partie 
payant ees frais. 

•7. J. Maelaren, for plaintiff. 

D. L. McCormiek, for defendant. 



AGREEMENTS BETWEEN ATTORNEY 
AND CLIENT, 

MA8BA.CHU8ETTS SUPRBME JUDICIAL CoURT, October 

10, 1881. 

AcKEBT v. Barker. 

An agreement between an attorney, employed to ool- 
leot an account, and his client, that the former is 
to receive as compensation for his services one-half 
of the sum collected, is unlawful inMassaohusetta. 

Contract for money bad and received, to re- 
cover $1,000, collected by an attorney at law. 
Tbe defendant contended that be bad a rigbt to 
retain one-balf of tbe amount received, by virtue 
of an agreement to tbat effect witb tbe plaintiff, 
his client, in couBideration of professional ser- 
vices rendered by bim in collecting said sum. 
Tbe defendant testified to sucb an agreement ; 
and tbat be was not to be responsible for any of 
tbe expenses of collection. 

Tbe judge ruled tbat tbe agreement was un- 
lawful. Tbe jury returned a verdict for tbe 
plaintiff for $808, and tbe defendant alleged 
exceptions. 

Gray, C. J. Tbe defendant's answer and bill 
of exceptions, fiairly construed, sbow tbat tbe 
agreement set up by the defendant was an 
agreement by which, in consideration that an 
attorney should prosecute suits in behalf of his 
client for certain sums of money, in which he 
had himself no previous interest, it was agreed 
that he should keep one-half of the amount re- 
covered in case of success, and should receive 
nothing for his services in case of fidlure. 

By the law of England from ancient times to 
the present day such an agreement is unlawful 
and void for champerty and maintenance, as 
contrary to public justice and professional duty, 
and tending to speculation and fraud, and can- 
not be upheld, either at common law or in 
equity. 2 Bol. Ab. 114; Lord Coke, 2 Inst. 
208, 564 ; Hobart, C. J., B<rz v. Bamahy, Hob. 
117 a; Lord Nothingham, Skapholme v. Bartj 
Finch, 477 ; S. C, 1 £q. Cas. Ab. 86, pi. 1 ; Sir 



William Grant, M. R., Sienem v. BagwU, 15 Yes. 
139 ; Tindal, C. J., in SUtnley v. Jonet^ 7 Bing. 
369, 377; S. C, 5 Moore A Payne, 193, 206; 
Coleridge, J., In re Matterty 1 Har. k Wall. 348 ; 
Shodwell, V. C, Strange v. Brennan, 15 Sim. 
346 ; Lord Cottenham, 8. C. on appeal, 2 Coop. 
Temp. Cottenham, 1 ; Earle, C. J., Orell v. Leoy^ 
16 C. B. (N. 8.) 73 ; Sir George Jessel, M. R., 
In re AUomeyt ^ Solieitore Act, 1 Ch. D. 573. 

It is equally illegal by tbe settled law of this 
Commonwealth. Thurston v. Pereivaly 1 Pick. 
415; Latkrop v. Amherst Bank, 9 Mete. 489; 
Swett V. Foore, 11 Mass. 549 ; Allen v. Hatpkt, 13 
Pick. 79, 83; CaU v. Calef, 13 Mete. 362; 
Rindffe v. Coleraine, 11 Gray, 157, 162 ; 1 Dane 
Ab. 296 ; 6 id. 740, 741. In Lathrop v. Amhent 
Bank, tbe fact that the agreement did not re- 
quire tbe attorney to carry on the suit at his 
own expense was adjudged to be immaterial. 
9 Mete. 492. In Scott v. Harmon, 109 Mass. 237, 
and in TapUy v. Coffin, 12 Gray, 420, cited for 
tbe defendant, the attorney had not agreed to 
look for his compensation to tbat alone which 
might be recovered, and thus to make his pay 
depend upon bis success. 

The law of Massachusetts being clear, there 
would be no propriety in referring to the con- 
flicting decisions in other parte of the country. 
If it is thought desirablti to subordinate the 
rules of professional conduct to mercantile 
usages, a change of our law in this regard must 
be sought from the Legislature and not from 
the courts. 

The defendant, by virtue of his employment 
by tbe plaintiff, and ot his professional duty, 
was bound to prosecute the claims intrusted to 
bim for collection, and holds the amount re- 
covered as money bad and received to the 
plaintiff's use. The agreement set up by the 
defendant that he should keep one-half of the 
amount, being illegal and void, he is account- 
able to tbe plaintiff for the whole amount, d&> 
ducting what the jury have allowed him for his 
services and costs. In re Moehera and OreU t. 
Levy, above cited ; Pearce ▼. BeaUie, 32 L. J. (N. 
8.) Ch. 734. Of Beat v. Strong, 2 Wend. 319, on 
which the defendant relies as showing, that 
assuming this agreement to be illegal, the plain- 
tiff cannot maintain this action, it is enough to 
say that there the money was voluntarily paid 
to tbe defendant with the plaintiff's assent, after 
tbe settlement of the suit by which it was re- 
covered ; and it is unnecessary to consider 
whether, upon the facts before the court, the 
case was well decided. 

Exceptions overruled. 
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ESCHEAT, 
An important question has been decided by 
the Supreme Court in the case of Mercer, in 
which judgment was rendered on the 14th inst. 
The question was whether the right of escheat 
pertains to the Dominion or the local Govern- 
ment. The case is from Ontario, ivhere the 
decision was that the droit cU d^thSrence is in 
the local Government. This opinion appears 
to have been sustained by Chief Justice 
Bitchie and Mr. Justice Strong, who dis- 
sented from the judgment rendered by the ma* 
jority, composed of Justices Foumier, Henry, 
Taschereau, and Gwynne. 



WOMEN IN OFFICE. 

The courts of this continent have not unsel- 
dozn to pass upon the questions which arise 
from the claims of women to be admitted to 
the professions and offices usually filled by 
the other sex. The Court of Common Pleas, 
in Pennsylvania, in deciding (in the case of 
Evafu V. Ives) that a woman may act as arbi- 
trator, has disinterred a quantity of lore on the 
subject, and shown that some women, at any 
rate, held important offices in the olden time. 

''In West's Symboliography, 163, it is said 
that a married woman cannot be an arbitrator. 
This however is the rule of the civil law. 
Justinian says that it is contrary to the proper 
character of the sex to allow a woman to 
intermeddle with the office of a judge. Kyd's 
Awards, 71 ; Wood's Civil Law, 327. In Kyd 
on Awards, 70-1, it is said that an unmarried 
woman may be an arbitrator. To sustain this 
the author cites the Ihiehets (^Suffolk case, 8 
E. 41 ; Br. 37. In 2 Petersdorffs Abr. 129, it 
is said that it is no objection to an award that the 
arbitrator is a married woman. Gentlewomen 
have also held and exercised judicial authority. 
Annie, countess of Pembroke, held the office 
of sheriff of Westmoreland, and exercised the 
duties thereof in person. At the Assizes of 
Appleby she sat with the judges on the bench. 
Hiigr. Co. Lit. 326; 8 Bac. Abr. 661. Her 
right to sit upon the bench as a jadge will be 



fully understood when it is borne in mind the 
sheriffs at that time held court and exercised 
judicial power. Sheriffs had power to in- 
quire of all capital offences, and issue 
process and enforce the same. But this 
power was afterward restrained. By Magna 
Charta, ch . 1 7, it was enacted : < That no sheriff 
shall hold pleas of the crown.' 8 Bac. Abr. 688. 
Eleanor was appointed lord keeper of England. 
It would seem from the history of this noble 
woman that she actually performed the duties 
of lord chancellor in person. It is said of her 
that in the summer of 1235 Eling Henry ap- 
pointed her lady-keeper of the great seal. She 
accordingly held the office nearly a whole year, 
performing all the duties, as well judicial as 
ministerial. She sat as a judge In the Aula 
Regia. These sittings were however interrupted 
by the (ueoueheTnent of the judge when she was 
delivered of a daughter. After retiring from 
the bench, and the appointment of her suc- 
cessor, she was delivered of a boy, who after- 
ward became Edward I of England. 1 Camp. 
L. L. Ch. 134-7. Without referring in any 
manner to Eve, the first arbitrator appointed in 
this world to decide the controversy about eating 
the forbidden fruit, or to the manner Deborah 
judged Israel, we are clearly of the opinion 
that under the act of 1836 a woman, married or 
single, may be appointed arbitrator, and may 
act as such, and make a valid award." 



THE LATE MR. JOHN MONK. 

A long familiar fiice has disappeared from 
Court circles. Mr. John Monk, admitted to 
practice in January, 1841, died during the pres- 
ent month. Mr. Monk, for a considerable time, 
had the largest practice in the Circuit Court 
that fell to the lot of any English-speaking 
member of th^ bar, a department of profes- 
sional activity for which his great physical en- 
ergy and buoyant disposition eminently quali- 
fied him. While loyal to his clients, Mr. 
Monk was too manly to take an unledr advan^ 
tage of his opponent. To his juniors he was 
always kind and considerate. The result of 
many years of close industry and unremitting 
attention to business was the accumulation of 
a handsome competence which, unfortunately, 
he did not live to enjoy . His last years were 
clouded by ill-health and suffering, and death 
came at the early age of 62. 
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COBBESPONSEHCE. 



CROOKED COURSES. 

To the Editor of The Lboal Nkw8 : 

Sib, — I am glad to notice two lettera bearing 
upon the sabject of legal etbicB in your last 
issue. 

I take it for granted tbat in tbeory, at least, 

tbe traditions of the English and French Bars 

respecting the solicitation of work are still 

deemed worthy of respect, veneration and per- 

petuation. Let me, then, cite what I consider 

a gross breach of professional etiquette. Several 

firms in this city are the agents of Collection 

Concerns which employ canvassers to drum up 

business among merchants and others ; the 

Collection Concern agreeing to charge no fees 

xmless a collection is effected, on condition that 

a per centage be allowed the lawyers of the 

Concern — who in some cases are tbe principals 

— ^when the debt is collected. As I have said, 

I consider this <* touting" totally unprofes. 

sional and undignified, and as I find that many 

of my clients are being allured into the offices 

of the advocates who run these machines, I 

have determined, should the Council of the Bar 

afford us no redress, to engage a brass band to 

play at my office door, and to invite passers-by 

to step in and get " first class law at bottom 

prices." 

Tours truly, 

Themis. 



ADVOCATE AND ASSIGNEE, 

To the Editor of Thb Lkgal Nkws : 

Srn, — I am sorry to trouble you again, but 
you have evidently mistaken the question 
referred to by me last week. 

The question is not at all as to the winding 
np of a few estates under the old Act, but as to 
the right of an advocate to make a practice of 
touting for estates now, making use of his posi- 
tion as a lawyer to aid him in getting the 
estates, and of his position as " assignee in 
trust" to give himself all the law business aris- 
ing out of them. 

Tour opinion on this practice would oblige 
quite a number, both of advocates and assignees. 

Tours truly, 

Advocjltk. 
MoMTRiAL, Nov. 16, 1881. 



HOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

MoNTRBAL, Sept. 20, 1881. 
DoRioH, C. J., Monk, Ramsav, Tsssikb, Cross, JJ. 

Corporation or Villaoi or L'Assokption (plff. 
below), Appellant, and Bakir (deft, below), 
Respondent 
Municipal earporation — Pureham on credit. 

Ramsay, J. This action was brought on a 
deed purporting to be a deed of sale from the 
Babcock Manufacturing Co., acting by its agent, 
Homer Baker, to the Municipal Council of the 
incorporated village of L'Assomption, acting by 
Moise Chevalier, one of the oonncillors, of a 
Babcock fire engine. The price was to be 
$3,000 payable within the term of six monthSi 
to be computed from the 16th day of July then 
last past, with interest at 6 per cenl Under 
this contract the engine was delivered to the 
appellant, who refused, after some time, to pay 
for it, and Homer Baker in his own name, and 
as if he had been the real proprietor, and not 
the agent, as described in the deed, sued the 
appellant. 

A variety of objections have been taken to 
the action, some of them of a technical char- 
acter, others substantial. It is said that the 
deed is between the Municipal Council of the 
incorporated village of L'Assomption, and tbe 
Babcock Manufiicturing Co., and oooseqaenUy 
that the plaintiff has no interest to briog the 
action, and that the appellant is not a party to 
the contract. . It is also contended tbat there 
was no lawful meeting of the council to autho- 
rise tbe purchase, and that tbe purchase wsb 
not made in tbe terms of the pretended reaolo- 
tion, but that authority was only to purchase 
from « Omer k Baker " and not from « Homer 
Baker." 

These objections appear to me to be unfbund- 
ed. There can be no doubt that the body pur- 
chasing was the corporation appellant, and that 
it is bound by the act of the Council, if the Coun- 
cil acted within ita powers. Again, Homer Baker 
had a right to declare on the contract as having 
been conveyed to him, not as a IhuHxn: but ss 
owner. It would, therefore, only have been a 
question of signification. But in addition to 
this it seems to me article lt38 appliea. It 
seems to ma that iha regolaritgr d the pteosid 
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ings of the Coimcil| acting oolorably within its 
■ttribntionB, cannot be called in qnestion by 
the Corporation, unless there has been some 
fraud in which the pliuntiff was implicated. 
The delay of six months in the payment of 
the engine, subject to interest at six per cent., 
was no substantial deviation from the resolu- 
tion, rt was a stipulation in fayor of the Cor- 
poiation, which created no additional obliga- 
tion. The Corporation might have paid at 
once. The difference between Homer Baker 
and Omer ft Baker is not more tlian a clerical 
error, and where two languages are in use, may 
▼ery well pass as idem ionairu. 

The snbstaAtiOT pleas to the action are:— 
Ist. That the Council had no authority to bind 
the Corporation by such a contract ; that they 
could only purcliase for cash, or with cash on 
hand, or after having procured means to pur- 
chase by direct taxation. 

There seems to be no sort of authority for 
these pretensions. The general authority to 
purchase fire-engines and machines for the ex- 
tinction of fire, is especially given to village 
corporations by Art. 663 of the Municipal Code, 
sad I can find no limitation to this general 
role, either to the effect that the corporation 
must purchase with cash, or pass a by-law to 
provide for the payment There is no general 
principle which prevents a corporation from 
baying on^sredit. It was said that.the Qovem- 
nMQt oonld not contract a debt without the 
authority of Earliament, and that therefore a 
corporation eannot. But this is an error. The 
Government can contract a debt without the 
Mthority of Parliament, and it is just because 
it can bind the public revenues tliat it is un. 
constitutional for Ministers to incur great ex- 
penditure without having the means provided 
beforehand. This principle haa only been par- 
tially applied to corporations as matter of law, 
and for transactions beyond the ordinary scope 
of corporate undertakings, as, for instance, 
taking stock in a railway or any other enter- 
prise. 

The next objection is that the machine was 
worthless, or only worth $500 at most, and that 
the corporation had at once repudiated the 
contract on account of the worthlessness of the 
loachine. This objection has necessitated our 
I'Mding the voluminous evidence. I do not 
^^mi^ the case of Arohambault and the Cor- 



poration of L'Assomption part of the evidencCi 
or indeed that it has anything to do with the 
case. The respondent was not a party to that 
suit, in which no rights analogous to his were 
in issue. The evidence is extremely spun out, 
and if the control contemplated by law were 
exercised by the Judge presiding at enqudte, 
we should have the administration of justice 
facilitated. The labor and difficulty of the 
Courts called on to appreciate the evidence 
would be decreased, and suitors would be saved 
great expense. It is no easy matter to winnow 
so small a quantity of wheat fix>m such an 
enormous quantity of chaff. There are repeti- 
tions which might have been dispensed with, 
and there are repetitions which are needless. 
For instance, over and over again we are told 
the story of a littie fissure in a brass moulding 
which could have nothing to do with the quality 
of the machine. The unimportance of the story 
was shown at once, yet it is insisted upon again 
and again as if it were a bit of evidence learned 
by rote. The real issue of foot is mixed up 
with another question, and that is whether it 
was prudent or wise of the corporation to buy 
a Babcock engine at all. Unless it could be 
proved beyond controversy that such an engine 
is totally useless as a fire-engine, in foot a 
fraudulent pretext for obtaining money, this 
would be no sort of defence to this action. But 
there is no such evidence in the recovd. On 
the contrary, appellant's first witness, Charles 
Oarth, describes the use of such an engine, and 
says that the engine bought on his recommenda- 
tion resembles the one in question. He is of 
opinion that it is only useful as an auxiliary, 
but he consider a Babcock to be very useful in 
towns or cities. His evidence negatives the 
idea that the Babcock is wholly unfit for the 
purpose for which it was sold. We next come 
to the evidence of the worthlessness of the 
Babcock in question. And here we are met by 
a proposition which was persistentiy urged on 
our attention at the argument We were told 
that there was really no acceptance of the 
engine. As a matter of &ct^ it seems perfSectiy 
proved that the Babcock was received by the 
Council. It can scarcely be contended that 
the acceptance by the Council, in the absence 
of fraud, is not equivalent to an ordinary ac- 
ceptance, and tliat by such acceptance the cor- 
poration is bound. . In this case it seems per- 
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fectly clear that there was no fraud or conni- 
vance between the Council and tfie respondent, 
and the whole question, therefore, resolves 
itself into this — was the Babcock in question a 
merchantable machine of its kind ? As I have 
already said, there is the receipt and delivery 
after trial, which was couKidercd to be stitis- 
factory. It is idle now to come and say that it 
was not a satisfactory trial. The difficulties at 
the trial seem to be sufficiently explained by the 
want of a drilled fire brigade, which, it appears, 
is required for the proper management of an 
engine of this sort, and material. We, there- 
fore, come down to the question of general and 
special warranty. That the Babcock has not 
been used at fires in L'Assomption is neither 
here nor there in the argument ; but it is con- 
tended that the engine is useless, that the truck 
looks well, but is badly made and of bad mate- 
rial; that the ladders and hooks are of the 
wrong sort of wood, and that these defects are 
covered over with paint, and the eye deluded 
with shining brass. In support of this, witness 
after witness is produced; all gay the same 
things, or nearly so, with some intensification 
as the case proceeds, to cover over the cross- 
examination of the preceding witness. The 
general tenor of the evidence conveys the idea 
of an effort by the witnesses to get rid of a 
bargain which they find does not suit them. 
But when we come to the evidence of a witness 
like Mr. Louis Archambault, who is on his 
guard as to the value of words, we find the 
whole case fairly stated. He admits that a 
Babcock is useful in the extinction of fire. He 
did not think it useful in a fire such as that he 
saw, but he observed that the liquid extinguish- 
ed the flames when it fell, but did not stop the 
fire, and why? — the liquid they had was ex- 
hausted. He admits that he said that the liquid, 
although in small quantity, had a great eff^ect on 
the fire. And he frankly gives us the key of the 
whole contestation : " Get instrument ne repond 
pas aux besoins du village de I'Assomption." 
And what has Mr. Homer Baker to do with that ? 
This is the testimony of a vigorous opponent of 
those who purchased the Babcock. Again, no 
one pretends that the small Babcocks were not 
efficient Mr. Moise Chevalier also tells us that 
when he was at the fire he observed : « Que la 
oH ton jet (U Jet du Babcock) aUeignait, le feu 
tfStHgnait:' Mr. Levesque gives similar testimony. 



Judgment confirmed. 
Trudely DeMontigny J- Charbonneau for Appel- 
lants. 

Greenshields ^ BuaUed for Respondent. 



COURT OF QUEEN»S BENCH. 

Montreal, Sept. 23, 1881. 
DoRioN, C.J., Ramsay, Tkssibr, Cross, Baby, JJ, 

Rko. v. Malouin. 
Reserved case — Speedy Trial Act. 
The judge o/eeeeion^ trying cases under the Speedy 
Trial Act, has no potoer to reserve a ease Jar 
the Court of Queen's Bench sitting in t^peal 
and error. 
Ramsay, J. This is a cas^rJberved by the 
Judge of Sessions at Montreal, the object being 
to obtain the opinion of the Court upon the 
question whether the Quarter Sessions can try 
a case of forgery created felony by statute. The 
first difficulty in the case is whether this Court 
has any jurisdiction under the statute to hear a 
case reserved by the judge of Sessions trying a 
case under the Speedy Trial Act. The Act 
makes that court a court of record, but des- 
cribes it as proceeding out of Sessions. The 
Act which grants the criminal appeal is veiy 
special. It says "when any person has been 
convicted of any treason, felony or misdemeanor, 
at any criminal term of the said Court of 
Queen's Bench, or before any Court of Oyer and 
Terminer, gaol delivery or quarter sessions, the 
court before which the case has been tried, may, 
in its discretion, reserve any question of law 
which has arisen on the trial, ^c." The question 
is whether the speedy trial court comes under 
any of these denominations. The Court is of 
opinion that the provisions of the law allowing 
a speedy trial in certain cases creates a new 
jurisdiction, and the law as to reservation of 
cases does not apply to it. The rule is that the 
appeal cannot be extended beyond the cases laid 
down. The court has therefore come to the 
conclusion that it has no jurisdiction to decide 
the question submitted. The reserved case 
must be sent back. 

Ouimetj Q,C.y for the Crown. 

COURT OF QUEEN'S BENCH. 

Montreal, Sept. 20, 1881. 
DoRiON, C.J., Ramsay, Tbssier, Cross, Baby, JJ. 

DoRioN et al., (defts. below), Appellants, and 
LoRANGSR, Atty.-Gen. (plff. below), Respondent 
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Actitiff <u a eorporaiion — C.C.P. 997. 

The appeal was from a judgment of the 
Superior Court, Montreal, Torrance, J., March 
15, 1881, declaring the appellants to have been 
members of a pretended corporation known as 
the " Silver Plume Mining Company," illegally 
formed, and prohibiting them from acting in 
future as members, directors or officers of such 
illegal corporation. The judgment of the 
Court below, which will 'be found at p. 108 of 
this volume, was unanimously coufirmed. 

RiUihis (f RitchiCj for Appellants. 

Barnard, Beauchamp ^ Creighton^ for Respon- 
dent. 



SUPERIOR COURT. 

MoxTRKAL, October 29, 1881. 
B^ore Torrance, J. 
Laurent v. Theriault. 
UndUeharged Insolvent — CotU. 
The plaintiffs action was against an insolvent 
who had not obtained his discharge, for a debt 
incurred previous to the assignment. 

Per Curiam. The question here is simply 
whether plaintiff should have costs against the 
defendant who is an uncertificated insolvent 
under the Insolvent Act, 1875. Mr. Justice 
Mackay informed me that he had already gran- 
ted a judgment in a similar case without costs. 
I shall follow his ruling here and let the plain- 
tiff take judgment without costs. 
Roy if BotUillier, for plaintiff. 
T. #• C, C. DeLorimier, for defendant. 



SUPERIOR COURT. 

Montreal, Oct. 29, 1881. 

Be/ore Torrance, J. 

Bkl anger v. Contant, S.MART, opposaut, and 
plaintiff, petitioner, lontcHtant. 

Alteration of record — H^edion of additions. 
This was a petition by j)laintiff, complaining 
that certain words and figures had been unlaw- 
fully inserted in the opposition of Smart, after 
the filing thereof, and praying that said words 
and figures be rejected. The plaintiff had 
taken in execution four lots of land under the 
sub-division numbers 27, .30, 31, of official num- 
ber 159 £, and official number 160 of the plans 
of the Tillage of C6te de la Visitation. The 



complaint of plaintiflT was that Smart, by his op» 
position filed on the 14th Augnst, had opposed 
the sale of three of the lots, namely 27, 31, k 160, 
that subsequently to 8th September, 1880, the 
marginal note on the verto of first page of said 
opposition, namely <<and of lot 30 of 169 E:" 
the margii^ note of the recto of the second 
page of said opposition, namely "thirty and 
thirty one," and the marginal note on the vtrto 
of second page of said opposition, namely : 
('and of 30 of 159 E," had been illegally and 
fraudulently made and written since 8th Sep- 
tember 1880, and all said words were false and 
forged, and that the figures 30 in the middle of 
the 10th line of the recto of the second page of 
said opposition were also Mse and forged : and 
made over the figures 27 since 8th September, 
1880. 

Per Curiam. This is a matter of proo^ and 
tbe evidence of Arthur B. Longpr6 and Alexis 
Brunet, two members of the bar, is positive as 
to the fi&lsification. The petition is therefore 
granted. 

A. B. Longprif for petitioner. 

C. S, BurroughSf for opposant. 



SUPERIOR COURT. 

Montrbal, Oct. 29, 1881. 

B^ore Torrance, J. 

Crkvier v. La Socitrfi D'AuRicmiTURK db 

Berthibr. 

Sale qf har$e — Action quanta minorii. 

The action was to recover $224 alleged to be 
due on account of the sale of a horse. The sale 
was made on the 15th March, 1880, for the 
price of $675, of which $200 was cash, $200 in a 
year, and $175 in two years. The amount now 
claimed was the first instalment with interest, 
and acknowledged by a note signed by the 
Piesident and Secretary of the Society. The 
plea was firstly that the society could not be 
liable on the note' as by law it could not make 
a note ; secondly, that there was a warranty and 
representation at the sale that the horse was 
only seven, and that be was free firom vices, 
whereas he was eleven, and suffered from 
redhibitory vices. 

Per Curiam. The court has no difliculty in 
ovemiling the plea invoking the nullity of the 
note. The action is not on the note, but on the 
sale for a price of $575, and the note may be 
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used as evidence of the sale, which is also ahan- 
dantly proved hy witnesses. The serious ques- 
tion is whether the defendant has not heen too 
late in pleading the redhibitory vices. The 
action was instituted in May, 1881 , more than 
14 months after the sale and delivery of the 
horse. He is kept by the society which claims 
that the price already paid, $200, is the full 
value of the animal, and that it should be dis- 
charged from the present claim. The evidence 
on the issue raised by the second plea, as to the 
warranty and representation, is very contradic- 
tory, but the court has no difficulty in overrul- 
ing the plea of quanta nUnorU, as invoiced too 
late. It is not to be supposed that an action 
for resiliation for redhibitory vices would lie in 
the present case after lapse of more than a year. 
C.C. 1630. The action quanio minoris has only 
the same duration. << Parmi nous," says Pothier, 
Vente, no. 233, "Paction quanto mtnom, pour 
« raison des vi^es redhibitoires, se prescrit par 
ii\Q mdme temps que Paction redhibitoire." 
Judgment for plaintift 

Si, Pierre j* SeaUon, for plaintiff. 

Arehambault, for defendant. 



SUPERIOB COURT. 

MONTRBiLL, Oct. 29, 1881. 

B^ore ToBRANCE, J. 
Thk Colonial Building and Invkstmbnt Asso- 

CIATION V. FlBTCHBB. 

BuUding and Investment Aeeoetation^^Leffoliiy oj^ 
Jneorparaiion by Dominion Leffielaiure. 

The action ¥ras against a shareholder of 47 
shares, to recover arrears of calls amounting to 
$16,490.81. Defendant pleaded that on the 9th 
November, 1877, he became transferree of 47 
shares from William Rodden, on the represen- 
tation that the association was solvent, and that 
there were no arrears due. That he had since 
discovered that plaintiff was not legally in- 
corporated, and was insolvent, and the illegality 
was being tried by a petition (quo warranto) be- 
fore Mr. Justice Caron. That, in &ct, the asso- 
ciation was illegal, and the calls could not be 
claimed. That at the date of the transfer, the 
association was insolvent to the knowledge of 
plaintiff and its officers, and said Rodden. That 
the transfer to defendant had been obtained by 
M and fraud. 

Pbb Cubiam. The plaintiff was incor. 



porated by 37 Vic. cap. 103 of the Domi^ 
nion Legislature. It is empowered to carry 
on business, and hold lands generally without 
any limit as to location, and the association 
may make, endorse and accept promissory notes 
and bills of exchange. By s. 17, no share shall 
be transferrable until all previous calls there- 
on have been fully paid in, but this is for the 
protection of the association. In the present 
case the evidence is that Rodden, Fletcher 
and the association agreed that the transfer 
should l>e made to Fletcher; and the latter 
knew precisely the position of matters, and was 
not in the least degree deceived. As to the in- 
solvency, that is not proved. The demand 
now is for arrears accrued since Fletcher be- 
came shareholder, and ho should pay. As to 
the illegality of the association, it is not proved, 
and it is not proved that the powers given to 
the association by the Dominion Legislature 
were beyond its powers, or any encroachment 
on the rights of the Provincial Legislature. 
The association had banking powers, and surely 
they were within the scope of the Dominion 
Legislature. 

BoberUon j* Fleei for plaintiff. 
Oirouard j* Wurtele for defendan . 



SUPERIOR COURT. 

MONTRBAL, Oct. 29, 1881. 

B^ore ToRRANOS, J. 

Kackat v. Flktohxb, and St. Jttlibh et aT., 

garnishees. 

Execution — Agreement releaeing claim on moveabUi 

— Interpretation. 

The plaintiff had a judgment against defen- 
dant for $3,498 . 48. He seised in execution his 
moveables, and they were advertised to be sold 
on the 3rd February last. On the 1st February, 
plaintiff by his agent made an agreement with 
the defendant which was duly carried out in 
the following words : 

RiOAUD, Ist February, 1881. 
John Flstohbb, Esq. 

DiAB Sir, — In consideration from receiving 
from you the sum of three hundred dollars in 
notes endorsed by D. Brule, Esq., at twelve, 
eighteen and twenty-four months, I hereby now 
release all claim to the moveables seised for 
my account by bailiff D. A. St Amour, to be 
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add aft jour domicile the Srd instant, on ao- 
oonnt of aaid debt. 

I am, dear Sir, 

Tour truly, 

W. L. Maltbt, 
Attorney for Edward Mackay. 

Following thiSi on or about the 12th February, 
plaintiff lodged in the hands of several gar- 
nishees, an attachment against moneys of de- 
fendant in their hands for the entire amount of 
the judgment, without giving credit for the 
$300 secured by the notes mentioned above. 
The defendant therefore contested the attach- 
ment so far as the $300 were concerned, and 
asked that the attachment pro tanto be annulled. 

Pbb Curiam. The Court has no doubt as 
to the conclusion at which it should ar- 
rive. So fiar as the $300 were concerned, 
the letter suspended the execution of the 
judgment till the notes fell due. This is 
the legal effect of the agreement, what- 
ever Mr. Maltby, the agent of the plaintiff, 
intended, for he says positively that the agree- 
ment was not to interfere in any way with the 
judgment. The contestation will therefore be 
maintained, and the seiaure annulled so &r as 
regards the $300. 

BobertMon # FUel for Plaintiff. 

Champagne 4[ Nantel for Defendant. 



RECENT DECISIONS AT QUEBEC. 

Charier partff — Larceny by bailee. — A difficulty 
having arisen between the shipper and the mas- 
ter of the vessel as to the exact quantity of 
goods shipped, each tendered a bill of lading in 
conformity with his pretensions as to the quan- 
tity of cargo received. A writ of revendication 
was then issued at the instance of the shipper 
to attach the cargo, and a guardian appointed 
by the sheriff. While the cargo was so under 
seisure and in charge of the guardian the mas- 
ter put to sea, but was overtaken and brought 
back to Quebec, on an accusation of larceny. 
Held^ that, under the circumstances, there was 
no ammue/urandi and therefore no larceny, even 
cuttotHa legie, 2. That the criminal law cannot 
be resorted to for the enforcement of claims, 
the proper legal remedy for which, if any, is a 
civil one.^iSe^. v. SulU^ Special Sessions of the 
Peace. Opinion per Ghanveau, J.SJP., 7 Q.L JR. 
328. 



Sedudion — Damagee, — Jug6, que les dommap- 
ges reclames par la fille s6duite ne sont, & part 
les frais de g6sine, dus que pour Pinex^ntion 
de la promesse en manage que la sanction fiiit 
pr6sumer, et que le concubinage pendant plus 
de trois ans de la fille avec son sMucteur, et 
son allegation qu'elle n'a cM6 la premiere fois 
que sur ses assurances qu'il n'y avait pas de 
danger pour elle, et qu'il ia marieiait si elle 
devenait grosse, ddtruisent cette pr6somption, 
et ne lui permettent pas de reoouvrer plus que 
ses frais de g6sine. — TureoUe v. Naekij (Cour de 
Revision), 7 Q.L.R. 230. 

DieeotUinuanee — Congf d^fatU — Cotf—Ezeep" 
turn, — Failure to return the writ of summmas is 
not a discontinuance within the meaning of 
Art. 463, C.C.P.— ^(Mf«cA v. Pairadie^ (Court ot 
Review), 7 Q.L.R. 234. 

Attorney— Bailif*$Jee$.— An attorney ad Uiemf 
employing a bailiff to execute a writ, and nuk- 
ing a special agreement with him as to his 
charges, without stipulating that he is not con- 
tracting for himself, becomes personally liable 
towards the bailiff.— PaniMfon v. OuiUeij Cir- 
cuit Court, Three Rivers ; opinion by McCoid, 
J. 7 Q.L.R. 260. 

School Teaehere — Engagemenl-~Jug^^ que les 
engagements des instituteurs sont des oontnAs 
subsistant tant que les commissaires ne leor 
ont pas signifi6, deux mois avant leur expira- 
tion, qu'ils n'entendent pas les continuer; que 
cette decision des commissaires ne pent 4tre 
adoptee qn^k une assemblee du bureau, et qn'elle 
doit etre signifiee par 6crit. — Oauron v. Com- 
miseairee d'Ecole de St. Louie de Lotbini^t Oonr 
de Circuit, Quebec, opinion by Casault, Jd—7 
Q.L.R. 261. 

Offer of engagement — Aeeeptanee, — An offer of 
engagement having been made to a school tea- 
cher by a corporation of school commissioners, 
without any limit of time for acceptance, and 
sot having been withdrawn, the teacher could 
validly bind tbem, and effect the engagement 
by her verbal or written acceptance given at a 
regular meeting of the conunissioners, about 
twelve days afterwards, notwithstanding that in 
the interval she had, in answer to a demand 
made to her by individual members of the cor- 
poration, refused to accept the offers— ZTemnvn- 
nee v. HcdU ei al,y Court of Review, 7 Q.L.R. 262. 

Saieie^rrSt awint jugement — Afidaint — IneeT" 
(itiftJ8^-Jug6, qu'U n'y a pag d'incirtituda dans 
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rall6gatioii que le d6fendear a Pintention de 
frander see cr6aiicier8 cu nomm^ment le deman- 
deur, et que la laisie-arrdt ayant jugement, 
6inan6e sur une deposition qui ne pSche pas 
sous d'autres rapports, doit dtre maintenue. — 
Areand ▼. Flanaghan^ Ceur de Circuity jagement 
par Casault) J^ 7 Q.L.B. 266. 



RECENT ENGLISH DECISIONS. 

OorUraet to eomftromite erimnal pmucuUon-^ 
Laneny by baiUe. — A haying been arrested at 
the instance of B., on the charge of having com- 
mitted the offence of larceny by a bailee, was 
brought up before a magistrate and remanded. 
A.'s wiie then induced B. to withdraw from the 
prosecutien, on A.'s wife agreeing to charge her 
separate real estate with the amount taken. 
The title deeds of the property were deposited 
at a bank in the joint names of the solicitors of 
the parties. A. being again brought before the 
magistrate, the latter having been informed of 
the terms, allowed the prosecution to be with- 
drawn. A.'s wife afterwards reftised to perform 
her agreement. B. brought an action to enforce 
the charge, and A.'s wife counter claimed for a 
declaration that she was entitled to have the 
deeds delivered up to her. Beld, that the 
agreement to charge the separate property was 
illegal and could not be enforced, and that the 
defendant was not entitled to the declaration 
for delivery of the deeds. — Larceny by a bailee 
is felony, but, if it had been a misdemeanor, 
the agreement to charge in consideration of the 
withdrawal of the prosecution would have been 
void. — Whitmore v. Farley, Court of Appeal, 
May 14, 1881.— 46 Ji.T. Bep. (N.S.) 99. 

Copyright — Newtpaper. — A newspaper is with- 
in the Copyright Act (5^6 Vict. c. 45), and 
requires registration under that Act in order to 
give the proprietor the copyright in its con- 
tents, and so enable him to sue in respect of a 
piracy. Also, to enable the proprietor of a 
newspaper to sue in respect of a piracy of any 
article therein, he must show, not merely that 
the author of the article has been paid for his 
services, but that it has been composed on the 
terms that the copyright therein shall belong to 
such proprietor.— ITai^ v. JTbiM, L.B. 17 Ch. 
D. 708. 

Prindpai and turety^-^A. having borrowed a 
■OBL of money, which he fidled to repay, hit 



four sureties contributed equal amounts to make 
up the sum. Two of them, when beoomlDg 
sureties for A , had, unknown to the other two, 
obtained from him an assignment of certain 
property as a security against any lossthej 
might sustain in consequence. Seldf that the 
-other two sureties were also entitled to the 
benefit of the assignment. Where a surety ob- 
tains from the principal debtor a security for 
the liability he has undertaken, he is bound to 
bring into hotchpotch, for the benefit of his co- 
sureties, any benefit which he receives under 
the security; though he originally bargained 
with the principal debtor that he should have 
the security, and the fitct of the bargain and of 
the security having been given was unknown 
to the co-sureties. — Steel v. Dixon, Chancery 
Division, March 29, 1881.— 45 L.T. Bep. (K.S.) 
142. 



RECENT U, S. DECISIONS. 

Contempt — Ir^uneiion — ViotoHon by Corpora- 
tion. — A railroad company was enjoined from 
discriminating against an express company, 
and certain rates were directed to be charged 
for express freight. Held, that the railroad 
company, a corporation, could be punished for 
violating the injunction, by a fine. — Vfiikd 
Stateeexrel. Southern Expresa Co. v. Mempkiii 
Little Rock R. Co., 7 8.L.B. 472. 

Damagu — Su^aee water. — ^A city, in gradiDg 
its streets and constructing gutters thereon 
for carrying off surfaee water, is not bound to 
provide against extraordinary storms, such as 
private persons of ordinary prudence do not 
usually anticipate and provide against — Allen 
V. City of Chippewa FalUj 7 S.L.B. 479. 

Directors, profit by, at expeme of Corporation.-^ 
All arrangements by directors of a corporation 
to secure an undue advantage to themselves, 
at its expense, by the formation of a new com- 
pany as an auxiliary to the original one, with 
the understanding that any of them are to take 
stock in it, and then that valuable contrads 
shall be given to it, in the profits of which 
they, as stockholders in the new company, are / 
to share, are fraudulent and incapable of en- 
forcement by the courts.— ?rar<btf v. Vnioh 
Pacific R, Co,, 7 8.L.B. 480. 
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Vol. IV. NOVEMBER 26, 1881. No. 48. 

THE BAR. 

Some new by-lawg were adopted by the 
General Council of the Bar on the 8th of the 
present month, and as these regulations fomiBh 
an answer to certain questions recently put by 
correspondents in relation to rules of profes- 
sional conduct, solicitation of business, etc., we 
think it may be useful to place them before our 
readers. They are as follows : — 

MAINTBMANCE OF DISCIPLINE, HONOR AND DIGNITY. 

V. 

No member of the Bar shall at any time or 
on any pretext whatever, orifor any purpose what- 
ever, commit any or either of the acts prohibited 
in the next following Article ; and members 
are hereby forbidden from exercising any pro- 
fession, trade or industry other than the profes- 
sion of Advocate, Solicitor, Barrister, Proctor, 
Attorney and Counsel-at-Law ; and members 
are hereby forbidden to hold any office of profit 
or emolument, or employment whatever out- 
side of the said profession of Law, (except those 
mentioned in Article IX of these By-Laws), or 
voluntarily to perform or assist in the perform- 
ance of any act, service or duty appertaining to 
any office hereby forbidden, or any act usually 
performed by any such office holder or public 
functionary ; and any member contravening 
this article shall be deemed and held to have 
committed a breach of the discipline of this 
Corporation, and shall be liable to punishment 
as provided in Section 25 of the said Cap. 27, 
44 and 46 Vic, the whole subject, nevertheless, 
to the provision^ of Article X of these By-Laws. 

VI. 

Whereas every member of the Bar owes to his 
fellow members the obligation of governing his 
life and conduct in accordance with the princi- 
ples of honor, justice and morality, it is hereby 
declared that each of the following acts, when 
committed by a member of the Bar, is deroga. 
tory to the honor and dignity of the legal pro- 
fession, to wit : 

r. Improperly revealing any secret of the 
profession, or any communication imparted in 
confidence by a client. 



2". Communicating to the newspapers or 
for publication any imperfect or false report of 
proceedings before the courts, or any report, 
with intent to injure or degrade a co^frhrt. 

3". Practising any deceit or surprise upon a 
eanfrhre with a view to gain in a pending cause 
an advantage which there is good reason for 
believing could not be gained without such im- 
proper practice. 

4". Abandoning a client on the day or on 
the eve of the trial of his cause, without having 
previously given him the opportunity oi engag- 
ing other professional aid. 

5**. Acquiring a litigious right, or a debt of 
any kind, with the intent and purpose of insti- 
tuting legal proceedings thereon, and of earning 
fees therefrom. 

e\ Soliciting clients, or business, or bar- 
gaining in any way with an officier miniUSriel or 
with an agent ^affairei, 

V. Accepting a salary in lieu of the regular 
tariff fees which, in exchange for the salary, are 
abandoned to the client, or making in advance 
any arrangement whereby a reduction or com- 
position of the regular tariff fees may be 
effected. 

8". Dividing fees with a client for the sake 
of retaining bis business, or making any arrange- 
ment whereby clients shall participate or have 
an interest in the fees. 

9". Undertaking any professional business 
under an arrangement to participate in the re. 
suit, or agreeing, or consenting to trust to the 
result for remuneration, or in any way to spec- 
ulate in or upon the result of litigation. 

10". Wrongfully withholding any monies, 
papers, books, documents or property belonging 
to clients or others. 

11**. And any member who shall be con- 
victed of any or either of the said acts, or of any 
action which the Council of a Section, on the 
trial of a complaint, shall deem to be derogatory 
to the honor and dignity of the profession, shall 
be liable to punishment, as set forth in section 
25, cap. 27, 44 and 45 Vic, the whole subject, 
nevertheless, to the provisions of Article X of 
these By-Laws. 

VII. 

The exercise, for the purpose of profit or gain, 
of any profession other than that of an Advo- 
cate, Solicitor, Barrister, Proctor, Attorney, or 
Counsel-at-Iaw, and the exercise of any trade or 
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other industry are hereby declared to be incom- 
patible with the dignity and honor of the legal 
profesHion ; and any member of the Bar of this 
Province who shall exercise any such other pro- 
fession for profit or gain, or any trade or other 
industry, either directly or indirectly, either 
alone or in partnership with others, or in tbe 
name of another, shall be liable to punishment 
as set forth in said section 25, cap. 27, 44 and 
45 Vic, the whole subject, nevertheless, to the 
provisions of Article X of these By Laws. 

VIII. 

The holding of any office as a means of obtain- 
ing a livelihood, or for purposes of profit, gain 
or emolument, — other than those specially ex- 
cepted in the following article — is hereby de- 
clared to bo incompatible with the dignity and 
honor of the legal profession ; and any member 
who shall be convicted of holding any office 
other than those excepted as aforesaidy or of 
voluntarily performing or voluntarily assisting 
in the performance of any act, service or duty 
of a holder of an office, or of any public 
officer or functionary — other than those ex« 
cepted as aforesaid — shall be liable to pun- 
ishment as set forth in said section 25, cap. 
27, the whole subject, nevertheless, to the pro- 
visions of Article X of these By-Laws. 

IX. 

Notwithstanding the provisions of the iour 
preceding articles, any member of the legal 
profession shall be permitted to hold any office 
in the Privy Council of the Dominion of Can- 
ada, 07 the Executive of any one of the Pro^ 
vinces, or the office of Professor of Law, the 
office of Registrar of the Vice-Admiralty Court, 
any office, such as a Commissioner, created tor 
a special temporary purpose by the Privy 
Council of Canada, the Executive Council of 
any of the Provinces, any Legislature, any 
Municipal Council, or any corporate body, or 
any office in any scientific or literary society, or 
the office of President or Director in any cor- 
porate body : and any member of the Bar is 
hereby permitted to act as an arbitrator. 

X. 

In all cases, the Council of any Section be- 
fore whom a complaint against a member is 
tried, as well as the General Council sitting in 
Appeal from the decisioa of a Council of a Sec- 
tion, shall always have the right to exercise its 
own discretion as to the gravity of the act 



under the particular circumstances proven, 
and to decide, if they shall see fit, tjiat tbe 
circumstances proven have or have not been 
derogatory to the honor and dignity of the pro- 
fession, or such as rendered the act excusable. 

XI. 

Any member of the Bar who considers him- 
self injured, or that his honor be oompromised 
by an act of authority, shall have the right to 
bring a complaint before the Council of his 
Section, and submit to them the examination 
of his conduct and acts, and obtain their de- 
cision upon the same. 

XII. 

On the trial of any complaint against a mem- 
ber of the Bar, the party accused shall have the 
right to offer his own testimony, if he shall deem 
necessary. 

PBOCEXDIKOS UPON ACCUSATIONS BEFORB COUNCILS 

OF SECTIONS. 
XIII. 

All complaints against any member of the 
Corporation shall be in writing, signed by the 
complainant, and shall set out the time, place 
and circumstances thereof explicitly, and in as 
summary a manner as may be consistent with 
the distinct enunciation of the charge preferred. 

xrv. 

The expenses of all accusations shall be 
borne, in the first instance, by the party making 
the charge ; but the Council shall, on the deter- 
mination of the case, decide who shall pay the 
costs, and settle the amount of such costs in its 
judgment. 

XV. 

It shall be especially the duty of the Syndic 
to see that all the proceedings of the Council, 
respecting accusations, be regular as to form. 

XVI, 

The Secretary of the Section shall transmit 
to the Secretary-Treasurer of the General Coun- 
cil, within three days after he shall have re- 
ceived notice of the deposit required by Section 
78, of Cap. 27, the record of the cause in which 
the said judgment has been rendered, including 
all the proceedings and the evidence adduced 
on both sides respecting the accusation, and all 
the papers produced either in support of the ac- 
cusation, or for the defence. 

XVII. 

The complainant) the accused, and tbe 
Council of the Section which rendered the 
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judgment appealed from (the latter if it think 
proper), shall prepare a written statement (or 
faetum^ of the case, ten copies of which each of 
them shall transmit to the Secretary-Treasurer 
eight days at least hefore the hearing. 

xviu. 
The Secretary-Treasurer shall keep a Special 
Register in which shall he registered all appeals, 
and all proceedings on them in the order of 
their date, and each appeal shall be proceeded 
with in its turn according to its place on the roll. 

XIX. 

The Council of the Section which rendered 
the judgment appealed from shall be represented 
by the Syndic, if it thinks fit to prosecute the 
said appeal, and to be heard before the Gen- 
eral Council. 

XX. 

The Appellant as well as the Bespondent may 
be heard either in person or by attorney. 

XXI. 

In no appeal shall more than two Counsel 
be heard in opening the case or in answer, and 
only one shall be heard in reply 

ROLL AND CHANGES IN THE ROLL. 

xxn. 

The Secretaries of the Councils of Sections 
shall be bound, whenever required so to do by 
the Secretary-Treasurer, to transmit to the 
General Council a correct roll of the members 
of their respective Sections, which roll shall 
contain the name, christian name, residence and 
date of commission, of all the members of the 
said respective Sections, indicating whether 
such members are practising, or whether they 
have notified the Section that they have tem- 
porarily ceased to practice, or whether they 
have been suspended, and for what cause. 

xxiu. 

The Secretaries of the Councils of Sections are 
bound to notify the Seoretary-Treasurer forth- 
with of the death of any member of the Section, 
of all notifications received from members tem- 
porarily ceasing to practice, or declaring that 
they resume practice, and also of suspensions, 
either temporary or permanent, and to specify 
whether such suspension has been pronounced 
by law, or by sentence of the Council of the 
Section. 



TRADE MARK. 
In a recent case in our Courts, there was a 
question whether a horse's head could be readily 



distinguished from the head of a unicorn, 
{Darling v. Baraalou, 4 L. N., p. 37). A question 
somewhat similar arose in Read v. Richardson, 
46 L. T. (N. S.) 64, in respect of the heads of a 
bull-dog and a terrier. 

In this case the plaintiffs and the defendants 
were bottlers of beer for export. The plaintiffs' 
label consisted of a bull-dog's head on a black 
ground surrounded by a circular band on which 
were the words '< Bead Brothers, London. The 
Bull-dog Bottling." The defendants' label repre- 
sented a rough terrier's head on a black ground 
surrounded by a red circular band on which were 
the ^words << Celebrated Terrier Bottling, E. 
Bichardson." The plaintiffi9' beer was well 
known in the colonies as the << Dog's-Head" beer, 
and they alleged that the defendants, by export- 
ing to certain colonies beer with the terrier's 
head label, led to their beer being substituted 
and taken for the plaintiffs' beer. Beld (revers- 
ing the decision of Jessel, M. R.), that the 
plaintiff^B were entitled to an interim injunction 
restraining the continuance of the terrier's head 
on the label on the bottles of beer exported to 
such colonies by the defendants. Jesdel, M. B.i 
had observed below ; <' I should certainly never 
have taken one of these dogs' heads for the other, 
and I do not think anybody else would. With the 
exception of the one witness I have mentioned, 
nobody says he would. It is a very different 
animal. Of course they are both dogs and dogs' 
heads, but I think there the resemblance stops. 
They are differently coloured, one is yellow and 
white and the other is brown and tan. They are a 
very different kind of dog, remarkably different. 
This bull-dog's head is a most emphatic bull- 
dog's head, whereas the terrier is a remarkably 
mild species of terrier, and by no means so acute 
as a terrier generally is. They are very different 
animals indeed ; in fact, the terrier loolss some- 
thing like a cat. It is a very mild specimen. 
The dogs, too, have different collars on. I do 
not think that ordinary people who cannot read, 
who are generally pretty observant, would take 
one of these tor the other." 

It appears, however, that on the appeal, the 
appellants relied chiefly on the fact that the beer 
was known to the colonists as '* Dog's Head," 
without any distinction of canine breed, and this 
was supposed to give the bull-dog beer a quasi- 
monopoly of beer-labels bearing a dog's head. 
The logic of the decision is not quite convincing 
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CONTRIBUTORY NEOLIOENCE IN MAL- 
PRACTICE, 

The case of PoUerr. Warner^ 91 Penn. St. 
362 ; S. C, 36 Am. Bep. 668, is of especial in- 
terest to physicians. It is there held that the 
measure ot skill which a physician is bound to 
exercise is not affected by his refusal of the 
proffer of assistance from other physicians ; and 
that if a patient contributes to present suffer- 
ings and permanent injury, attributed to mal- 
practice of a physician, by disregard of his in- 
structions, either personally or by those in 
charge of the patient, there can be no recovery 
in damages. 

On the first point the court said : " Having as- 
sumed the charge of the boy Warner, the meas- 
ure of professional skill which the plaintiff in 
error was bound to exercise did not depend on 
whether or not he refused the proffered assist- 
ance of other medical men. His refusal was no 
more than an implied declaration of his ability 
to treat the case properly. By assuming and 
continuing the charge of the patient, he was 
under an obligation to exercise a degree of skill 
which was neither increased nor diminished by 
such refusal." This doctrine will prove a 
gratification to the sensitive jealousy of the 
medical profession. It would be hard on the 
doctors to charge them with negligence in fail- 
ing to call in a hated rival. 

On the other point the court said : « The 
court, however, said to the jury, < the doctrine 
ofcontributory negligence, if it is properly ap- 
plied to this case, does not control it. The de- 
fendant is charged with unskillfulness and neg- 
ligence in his professional treatment of the 
plaintiff. If he was guilty of unskillfulness or 
negligence which directly caused any injury to 
the plaintiff, he is responsible for such injury 
to the plaintiff; but of course he is not respon- 
sible for any injury resulting from any other 
cause. For instance, the permanent deformity 
of the limb may have resulted from the fault 
of tbe boy or his parents, for which the defend- 
ant could not be respdnsible ; yet if the boy 
suffered unnecessary pain or a protracted ill- 
ness from the fault of the defendant he would 
be responsible for that.' The learned judge 
failed to give due legal effect to contributory 
negligence of the defendant in error. It is true 
the plaintiff in error was charged with 
negligence and unskillfulness. Although 



guilty thereof, yet it did not necess- 
arily follow that he was liable in dam- 
ages therefor. If the contributory negligence 
of the defendant in error united in producing 
the injuries complained of, he was not so liable. 
This rule applies to the unnecessary pain and 
protracted illness as well as to the permanent 
deformity of the limb. The evidence is amply 
sufficient to submit to the jury the question of 
contributory negligence on the part of the de- 
fendant in error. If they find the parents of 
the boy were in charge of and nursed him dur- 
ing his sickness, and that they did not obey the 
directions of the plaintiff in error in regard to 
the treatment and care of their son during svTch 
time, but disregarded the same and thereby 
contributed to the several injuries of which he 
complains, he cannot recover therefor. If the 
injuries were the result of mutual and concurr- 
ing negligence of the parties, no action to re- 
cover damages therefor will lie. A person can- 
not recover from another for consequences at- 
tributable in part to his own wrong." 

The editor of the American Reports appends 
the following note to this case : " In Hibbard v. 
Thampion^ 109 Mass. 286, it was held that a 
patient cannot recover, either in contract or in 
tort for injuries consequent upon unskillful or 
negligent treatment by his physician, if his 
own negligence directly contributed to them to 
an extent which cannot be distinguished and 
separated. The court said, the instructions 
'seem to us to contain a careful and ac 
curate discrimination between the different as> 
pects of the case as the jury might find the fiu^te 
to be.' They were first instructed that < if it be 
impossible to separate the injury occasioned by 
the neglect of the plaintiff from that occasioned 
by the neglect of the defendant the plaintiff 
cannot recover ;' but the judge added : < If how- 
ever they can be separated, for such injury as 
the plaintiff may show thus proceeded solely 
from the want of ordinary skill or ordinary caiv) 
of the defendant he may recover.' The first part 
states the ordinary rule as to the negligence of 
the plaintiff ; the second states the proper limi- 
tation of the rule. It is an important limitation, 
for a physician may be called to prescribe for 
cases which originated in the carelessness of the 
patient, and though such carelessness would re^ 
motely contribute to the injury sued fbr, it 
would not relieve 'the physician fix>m liability 
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for his distinct negligence and the separate 
injury occasioned thereby. The patient may 
also, while he isander treatment, injure himself 
by his own carelessness ; yet he may recover of 
the physician if he carelessly or unskilfully 
treats him afterward, and thus does him a dis- 
tinct injury. In such cases the plaintiff's fault 
does not directly contribute to produce the in- 
jury sued for.' 

'<In Oeiaelman T. SeoU^ 26 Ohio Bt 86, it 
was held that if the patient neglects to obey the 
reasonable instructions of the surgeon, and 
thereby contributes to the injury complained 
of, he cannot recover for such injury ; but the 
information given by a surgeon to his patient 
concerning the nature of his malady is a circum- 
stance that should be considered in determining 
whether the patient in disobeying the instruc- 
tions of the surgeon was guilty of contributory 
negligence or not 

"In MeCaruUeu v. MeWha^ 22 Penn. St 261, 
Woodward, J., said : * Nothing can be more clear 
than that it is the duty of the patient to co- 
operate with his professional adviser, and to 
conform to the necessary prescriptions ; but if 
he will not, or under the pressure of pain can- 
not, his neglect is his own wrong or misfortune, 
for which he has no right to hold his surgeon 
responsible. No man can take advantage of his 
own wrong or charge his misfortunes to the 
account of another.' 

** If the patient is insane, and so incapable of 
co-operating with the physician, contributory 
negligence is not imputable. People v. New 
York Bospital, 3 Abb. N. C. 229. And this in- 
ability the physician is bound to take^into ac- 
count 

" If the physician has injured the patient by 
his negligence, the refusal of the patient or his 
custodians to allow an experiment by another 
physician to repair the injury, is not contributory 
negligence unless they had reasonable assurance 
of the success of the experiment Chamberlin 
T. Morgan^ 68 Penn. St. 168. The court said: 
* Is it the duty of a person who has been injured 
by the malpractice of a physician or surgeoli to 
make any experiment which may be suggested 
to him, however plausible it may appear ? A 
nun who is not himself a physician, and cannot 
be expected to know any thing upon the subject, 
cannot be himself a judge of such matters. It 
is very reasonable for the fibther of Hattie 



Morgan to say when Dr. Richardson proposed to 
put her under the influence of an aniesthetic and 
attempt to reduce the limb, < that so long as she 
was improving so fast as she had done since he 
came home, he should not have it disturbed.' 
Had Dr. Chamberlin proposed this experiment 
there might be some reason to hold that he 
should have the opportunity of redeeming his 
mistake, or even if he had called in Dr. Bichard- 
son to act on his behalf. Mr. Morgan merely 
called in Dr. Richardson to exaoune his daugh- 
ter's arm and give his opinion about it. That 
did not oblige him to adopt his advice, or to in- 
cur the hazard and expense of another operation. 
He owed no such duty to Dr. Chamberlin. It 
was offered to prove that the injury could then 
have been reduced. But how was Mr. Morgan 
or Hattie to have known this 7 Had the experi- 
ment fuled, it might well have been urged that 
as she was improving she ought to have been let 
alone, and that Dr. Chamberlin was relieved 
from all responsibility by the case having been 
taken out of his hands."— iliftany Law Journal. 



NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

Montreal, Nov. 16, 1881. 
DoRioN, C. J., MoBTK, Cross, Babt, J J. 
Low V. Thb Montrbal Tilbqraph Compaht et al. 
Pleadinff — R^ection qfplea on motion. 

Leave will be granted to appeal Jrom an inter loc» 
viory judgment ditmimng t^xm motion a 
demurrer and a tpeeial plea filed by the 
d^endantt. 
The action was instituted by the plaintiflf as 
a shareholder in the Montreal Telegraph Com- 
pany, to set aside an agroement entered into 
between that Company and the Great North 
Western Telegraph Company, as being ultra 
virea ; to restrain the Montreal Telegraph Com- 
pany from acting further upon it ; and to com- 
pel the Great North Western Telegraph Com- 
pany to render to the Montreal Telegraph 
Company an account of all it had received 
under the provisions of the agreement. 

The defendants demurred to the action upon 
the ground, amongst others, that the conclu- 
sions taken by the plaintiff were conclusions 
such as oonld not by law be taken in an ordi- 
nary suit or action by one shareholder in a cor- 
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poistion. That such conclosions could only 
be taken in proceedings under the Act respect- 
ing injunctions, or by a public officer under the 
provisions of the law respecting the remedies 
against corporations for acts in excess or abuse 
of their franchises. 

The defendants alleged substantially the 
same grounds of defence by a plea, exception 
pirempUnre en droit. 

The plaintiff moved to reject the demurrer 
and plea upon the ground that the matters 
therein set forth ought to have been pleaded by 
an exception d la forme. 

The Superior Court granted the plaintiff's 
motion, on the ground stated, and rejected the 
demurrer and plea from the record. 

Abbott^ TaU j* Abbotts for defendants, moved 
for leave to appeal from this judgment^ con- 
tending, amongst other things, that the grounds 
of the demurrer and plea were properly the sub- 
ject matter of plea to the merits, as they put 
in issue plaintiff's right qf action, and that the 
sufficiency of those pleas could not be tried by 
motion. 

Maelaren ^ Leet, for plaintiff, contended that 
the pleas attacked the quality of the plaintiff, 
and therefore an exception d la forme was the 
proper pleading. And that as the subject 
matter of an exception d la forme was irregularly 
introduced into the record, by styling it a de- 
murrer and a plea to the merits, after the time 
at which the exception ought to have been 
filed, the proper proceeding to get rid of the ir- 
regularity was by motion. 

The Court allowed the appeal, mainly on 

the ground that the sufficiency of pleas to the 

merits could not be tested on a motion to reject 

them ; and that the Court below should have 

rejected the plaintiff's motion, leaving the 

merits of the plea to be tried in the usual way 

after joinder of issue. 

Appeal allowed. 

Maelaren j* Leet for plaintiff. 

AbboUf Tail ^ Abbotts for defendants. 



COUBT OF BEVIEW. 

Months AL, Oct. 31, 1881. 

[FromS. C, St. Hyaointhe. 
Johnson, Mackay, BAUfviLLB, JJ. 

MiCLKTTS V. Lb Mairs, btc, de la Villi di St. 

Htacinthb. 



Lease of Stall — Failure to pay license fee — Letaov^s 

right of re-entry. 

The defendants, the City of St Hyacinthe, 
leased to the plaintiff for two years and nine 
months from the 1st of February, 1877, the 
butchers' stalls or ital double, Noe. 28 and 29, 
in the central market of the city. The rent was 
$70, payable in advance on or before the 15th 
October annually, the first rent apparently for 
the nine months was to be paid at the passing 
of the lease, for it is dated the 3rd of Februaiy, 
and makes the first payment of rent to be paya- 
ble on the first of February courant. The lease 
stipulated that the lessee was not to sublet, nor 
to permit anybody but himself to occupy the 
stalls, that he was to conform to all the r^lements 
then in force or afterwards to be made concern- 
ing the markets, tlutt if the rent was not pnnc- 
tually paid, the city might either sue for pay- 
ment or might retake the stalls {les reprendre), 
and finally the city might, at any time ^^iemparer 
du dit ital ou b'tnc, sans dtre tenu de payer aucune 
« indemnity quelconque, dans le cas de contra- 
<< vention de la part du preneur k aucune des 
" clauies du present bail et des r^lements des 
« marches." On the 16th October, 1878, the 
plaintiff paid his rent, $70, up to the Ist Novem- 
ber, 1879. 

MaoKay, J. On the 2 7th September, 1879, the 
plaintiff protested the defendants, because of two 
policemen, or clerks of markets, employees of 
defendants, having on the 16th June, by malice 
and without cause taken possession of plaintiff's 
stalls 28 and 29, locking them up, and prevent- 
ing plaintiff carrying on his business. The plain- 
tiff, following his protest, has sued the defend- 
ants for $526.26. The $26.25 is a sum equal to 
the rent from 16th June to 1st November, 1879, 
paid October, 1878, in the $70 paid in advance 
that day. The $600 are damages for the alleged 
causeless and illegal dispossession of the plain- 
tiff. 

The defendants' first plea is that plaintiff had 
sublet the -stalls in May and June, 1879, and 
suffered other persons to occupy; that by a 
r^glement of 1877 all persons in St. Hyacinthe 
are prohibited from exercising the occupation 
of butchers unless upon payment to defendants 
before the Ist of May each year, of $5. That 
before 1st May, 1879, the plaintiff had permitted 
a third person unlicensed to carry on the tnKle 
of butcher in the stalls against the will of the 
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defendants and their rSgUmenU^ and in violation 
of the leafie. That the plaintiff had foiled to take 
a license as a butcher from Ist May, 1879, and 
in June, date of his expulsion, alleged, was gtill 
in default, against the provisions of the defend- 
ants' r^lemetiU and their lease to plaintiff. That 
the dispossession complained of was lawful, 
under the circumstances, and the plaintiff is en- 
titled to no damages nor indemnity ; particularly 
as the defendants have been under impossibility 
to lease the stalls for the time between the 16th 
June and 1st November, 1879. 

In June last judgment went against the plain- 
tiff, the Court finding proved in fiivor of the 
defendants the substance of their pleas, that the 
plaintiff had not paid his license fee of $5 before 
Ist Hay, 1879, or since ; als<», that he had permit- 
ted a butcher named Lachapelle to occupy the 
stalls in 1879, who had been selling there for his 
own account, the plaintiff was continuing in 
default, and the defendants were justified in re- 
taking possession in June, as they did. 

One question before us is this: Had the 
plaintiff made violation or violations of his 
lease before the 16th of June? It is to be 
observed that under the r^glemeni of 1877 the 
plaintiff was bound not to carry on any trade 
as butcher in St. Hyacinthe after the 1st of 
May, 1879, without a license, under penalty of 
$20, or imprisonment for a term not exceeding 
two months. Plaintiff had incurred this pen- 
alty over and over again, before the 16th of 
Jane. He took no license, and acting without 
one, violated his lease conditions. It has been 
aigued for nim that the license fee had never 
been demanded. The lessors needed not demand 
it, seeing the character of the r/glement of 1877 
and its requisitions ; to all of which the plain- 
tiff, under his lease, has submitted himself. It 
has been said that this claim— that the plaintiff 
had forfeited his lease from not having paid his 
license fee— is an afterthought; but whether 
>^ornot^ it is competent to the defendants, 
against an action of damages, to make it. Ac- 
tions for damages must be well founded. The 
plaintiff claims from not having been able to 
carry on business in his stalls, as he had right 
to ; that is his claim. But query as to his right 
to carry on without a license from the defend- 
ants, for he was violating a r^glement, and in- 
curred a penalty for each day that he carried on 

without license. His case has a weak side. 



seeing that, and that his lease (in wotds, at any 
rate), allowed defendants to iemparer du bane 
in certain cases, as I have read at the com- 
mencement of this judgment. We do not now, 
since the enactment of our Civil Code, so easily 
hold penal clauses to be merely comminatory 
as formerly. (See what was said in the Pew 
case, even before the Civil Code, 5 L. C R. 3.) 
Upon the question of whether or not plaintiff 
had also violated his lease, by permitting a 
butcher named Lachapelle to occupy the stalls, 
who had been selling in them for his own ac 
count, we do not feel strong enough to go 
against the finding of the Court below. Even if 
we did, the plaintiff would not gain his case, 
seeing our finding on the other part of it, upon 
which the judges here are unanimous. 

There is forced upon us another question, 
namely : « Supposing that plaintiff did^ violate 
his lease conditions, was the course taken by 
the defendants lawful ?" According to the plain- 
tiff's argument the defendants had to sue in 
ejectment, and had no right to retake possession 
as they did. To this the defendants say : 
<< Look at the lease, it stipulates for the right of 
re-entry as here, and without indemnity." The 
defendant argues that as in the case of a pew in 
a church held under lease, it is held that a 
clause stipulating that in default of payment 
of the rent at the time fixed, the lease shall 
cease from the moment of the defiiult, and the 
lessor shall have the right to lease to another, 
without other formality, must be allowed force, 
and not be held as merely comminatory, so in 
the case of a stall in a market held under a 
lease such as the plaintiff and defendant settled 
between them. We do not see that the Judge 
in the Court below agreed to this in words, but 
he seems to have held the substance of it, to 
wit that the defendants were justifiable in re- 
taking the stalls as they did. The plaintiff 
was dispossessed without violence to his person, 
or to any person. Nobody was in the stalls 
when they were taken possession of. They 
were stalls in a building property of the defend- 
ants, opened and shut when and as they 
ordered. Singly the stalls were of small value, 
yet the revenues of the market were consider- 
able, and it was important that they should be 
collectable easily, and that leases of them 
should contain the most stringent clauses to 
provide for speedy payments. How coold the 
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attain of the market be adminiitered under a 
system of expensive and tedious snits at 
law having to be against butcherSi perhaps 
worth nothing, holding over and refusing to 
pay rent. We find that the defendants needed 
not resort to action en r^iiliation de bail. We 
also find, as regards the $26.25, that the 
defendants are not liable to indemnily the plain- 
tiff. We confirm the judgment appealed from 
in its cUfpontif with costs against plaintiff. 

Tellier # Co. for plaintiff. 

R, E. Faniaine for defendants. 



RECENT DECISIONS AT QUEBEC, 

Procedure, — When an action is returned dur- 
ing the long vacation, the 1st ot September is 
not to be deemed the return day under art. 
463 C.C.P., bat is the first of the four days 
allowed by art. 107 for filing preliminary pleas. 
-^Beaueoleil v. MSthoty 7 Q.L.B. 257. 

License Act — It^fomuUion^-'Conviction, — Jug^' 
(1), que << La loi des licenses de Quebec, de 
1878," ne limite que par le montant r6clam6 la 
juridiction qu'elle donne au juge des sessions 
pour la poursuite de contra^ntions k ses dispo- 
sitions, et qu'en vertu de cette loi, aussi bien 
que du droit commun, plusieurs offenses dis- 
tinctes peuvent 6tre poursuivies par une seule 
plainte et comprises dans une seule conviction. 

(2) Que Penonciation dans la plainte de 
ventes, au mdme temps et au mdme lieu, de 
neuf differentes esp^ces de boissons n'est que 
Tall^tion d'une seule vente, et que, y fut-il 
all6gu6 plusieurs ventes disUnctes, la demande 
de la condamnation & une seule penality n'ezce- 
dant pas $100 conserveralt sa juridiction an 
juge des sessions. — CoU v. Chauveau el al., 7 
Q.L.B. 258. 

Attorney — Dieaoeu, — An attorney who appear- 
ed in a case, for a defendant upon whom pro** 
cess had not been regularly served, and who 
denies that he employed such attorney, i4 
bound to show that he was authorised td 
appear, before he can recover costs. DSsaoeu 
in such case is not necessary. — Felion v. Atbee* 
tot Packing Co., 7 Q.L.B. 265. 

Trade---Agreement not to carry on Imeineea.-^ 
Jug6 (1), que la convention, dans rinter^t du 
commerce d'un autre, de n'en pas faire un k son 
compte, n'empdche pas de se mdler de celui 
d'un tiers et de Taider et favoriser ; qu'elle est 
une limite k la liberty individuelle qui ne pent 



pas s'Stendre au-deli^ des termes de la stipula- 
tion, et qu'elle diffi^re essentiellement de la 
vente d'un fonds de commerce on d'un achalsn- 
dage qui, comportant garantie d'^viction et de 
trouble, ne permettrait pas au vendeur de faire 
le mdme commerce on de se mdler de oeliii de 
mdme esp^ce que ferait un tiers. (2) Que 
1 'obligation de tirer sur le stipulant les bons 
que I'oblig^ pourra consentir ne pent pas £tre 
invoqu^ par la soci^td qu'a 8ubs6quemment 
form6e le premier, ni mdme par lui s'il ne peut 
pas les honorer autrement qu' avec les biens de 
la aocX^iib.'^BeHrand v. Ju/teti, 7 Q.L.R. 268. 

River — Dam — Indemnity — Preacription. — Juge 
(1), que le statut, qui permet I'exploitation des 
cours d'eau en y construisant des boluses, cr^e 
une servitude legale sur les terres sur lesqaelles 
ces 6cluses font refluer les eauz. (2). Que la 
prescription de deux ans ne peut pas 6tre 
oppos6 k la demande de T indemnity. (3). Que 
cette demande doit 6tre pc»ur8uivie devant les 
tribunaux ordinaires, que I'ezpertise mentionn6e 
dans le statut n'est possible que du consente- 
ment des deux parties, et qu'elle n'a aucunc 
autorit^ judiciaire. (4). Que I'indemnite, ^tant 
le prix de la servitude, est due par celui qui 
I'a exerc^e, et que la vente subs^quente du 
moulin et des 6cluse8 ne d^chaige pas celai qui 
les a construits de I'obligation de la payer. — 
Breakey v. Carter et ai., 7 Q. L. R. 286. 



GENERAL NOTES. 

Thi LondoQ Law Timet of October 29th says:— 
** Two familiar faces will be missed by the Bar on the 
opening of the Courts— the faces of men not kept from 
their work by ill-health, bat removed by death. Mr. 
Joshua Williams, Q.G., one of the most remarkable 
real property lawyers of the present eentury, and Mr. 
Glarkson, Q.C., the most accomplished admiralty 
lawyer of his day, are dead—the former at the age of 
sixty-eight, the latter in the prime of manhood.*' 

IdTTBLL'B LivxHO AoK POB 1882 —This widely- 
known weekly magaiine has been published for nearly 
forty years, and daring that long period has been 
prised by its numerous readers as an excellent com- 
pendium of the best thought and literary work of the 
time. As periodicals become more numerous, this (me 
becomes more valuable, as it presents a judicioiu 
selection of the best periodical literature of the 
world. It fills the place of many quartertios. 
monthlies and weeklies, and its readers can, throogh 
its psges, easily and economically keep pace with the 
work of the foremost writers and thinkers in all de- 
partments of literature, science, polities and art. Its 
prospectus is well worth attention in selecting one's 
periodicals for the new year. LitteU 3t Co., Boston. 
are the publishers. 
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INSURANCE LEGISLATION. 

The appeals to the Judicial Committee of the 
Priyy Council in the cases of Fartont v. The 
Citizena Jnturanee Co., and Parsons r. The Queen 
Ins. Co. J (3 Legal News, 326) were, on the 26th 
November, allowed without costs, and the judg- 
ments in both^cases reversed. The iniormation 
transmitted by cable with reference to this im- 
portant decision is meagre, but it is known that 
the judgment proceeded on the ground that the 
statutory conditions were presumed to be part of 
the contract in each case, although not printed 
in the policy ; and that the'Canadian Courts had 
misinterpreted the law. The Judicial Ccm- 
mittee held, however, that the Act of the Provin- 
cial legislature was within the power of that 
body to pass. 



CONTRIBUTORY NEGLIGENCE. 

A singular case of contributory negligence — 
AUan V. MuUiny recently decided by the Su- 
perior Court, is reported in the present issue. 
A valuable stallion, while being shod in a 
smithy, sustained a horrible injury, and had 
to be destroyed. The accident would not 
have happened if the floor of the smithy had not 
been defective. But on the other hand, what 
immediately conduced to the accident was the 
imprudence of the owner's groom who accom- 
panied the animal, and who caused him to start 
violently by striking him with a whip. The court 
held that there was contributory fault, and the 
blacksmith was freed from liability. 



NEW BOOKS. 

The Municipal Code of the Province of Quebec, 
by £. Lef. de Bellefeuille, Esq. Montreal : 
E. Senecal k fils. 

A French edition of this work was published 
some two years ago, and is well known to the 
profession. The Municipal Code, as the Judges 
have^repeatedly declared, is a most intricate and, 
at times, incomprehensible piece of legislation, 
and needs all the light that can be thrown upon 
it by commentators. Few are more qualified for 



the task than Mr. de Bellefeuille. In this 
edition are comprised, together with the Munici- 
pal Code, the Quebec License Act,' and the first 
part of the Quebec Election Act, with all the 
amendments made thereto up to and during the 
last session of the legislature. The decisions of 
the Courts are also cited. The latter are less 
numerous than might be expected, but under our 
system the judgments of the judges of country 
districts are seldom if ever reported, and many 
decisions are no doubt left in the limbo of ob- 
scurity from which they have never emerged. 
Mr. De Bellefeuille has done his best to fill the 
void, and we cordially commend his work tp the 
attention of our English-speaking readers. 



NOTES OF CASES. 



8UPERI0R COURT. 

Montreal, Nov. 26, 1881. 
Before Mackay, J. 

Bernard v. Gaudrt et al. 

Non^regUtration of partnership — D^endants 
sued jointly and severally for one penalty. 

An action will rwt lie against two defendants jointly 
and severally for one penalty, for non-registTa- 
tion (^partnership. 

Per Curiam. The action was instituted 
against the two defendants as partners in Mon- 
treal, and is a qui tarn action for $200 against 
the defendants jointly and severally, for not 
having duly registered their partnership. 

The defendants pleaded by exception d la 
forme that this prosecution of two defendants 
for one penalty of $200 could not be allowed, as 
each wrong-doer had to be sued in such cases 
for his own misconduct, and for $200. Some 
other matters were pleaded of no importance 
now. After that there were two motions to, 
amend, one by plaintiflf and one by defendant 
and these have been granted. The exception d 
la forme having been dismissed, the defendants 
pleaded to the merits, that the defendants could 
not be sued jointly and severally for one pen- 
alty ; that the penalty has been enacted against 
each wrong-doer for $200 single penalty ; that 
plaintifi^s affidavit before suit is not such an 
one as the law has appointed for qui tarn prose- 
cutors ; 27-28 Vie, c. 43. (It turns out that the 
word^dit'* ought to have been repeated in 
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plaintUTs affidavit.) Then there is a plea that 
defendants had really no intention to transgress 
the law, and that they had registered their 
partnership, bnt by ignorance one of the regis- 
trations called for was at a wrong registry office : 
that they corrected this as soon as possible and 
haye now perfectly registered, and there is a 
plea of general issue. 

Before these pleas were filed, the plaintiff 
had filed a cUtitUmmi as against one of the de- 
fendants, saving his demand as regards the 
other. Yet afterwards, on 6th March, he joined 
issue with both defendants, and the case is now 
submitted after enquite. I am of opinion that 
the defendants are right in their proposition 
that such an action as this, for a single $200 
penalty against two wrong-doers, each of whom 
has to answer only for himself, and each of 
whom has incurred a penalty of $200, is bad. 
See Espinasse (Penal actions). Action dis- 
missed. 

Fainehaudf for plaintifi*. 

St. Pierre ^ Seallan, for defendants. 



SUPERIOR COURT. 

MoNTRKAL, Nov. 26, 1881. 
B^are Hackat, J. 
HiNBY D. J. Lane v. Taylob et al. 

Will — lAffoey — £rror in name <^ UgaUe. 
An error in the name qfthe legatee does not annul 
the ditpoeiUon qfthe vill by which the legacy 
U bequeathed^ when the pereon intended to be 
benefited it indicated beyond reasonable doubt, 
Pbr Curiam. The defendants are sued as ex^ 
ecutors and trostees under the will of the late 
Miss Lane for £250 currency. The declara- 
tion sets forth a clause of her will by which she 
gave and bequeathed unto her cousin, George 
Henry Lane, of Ottawa, £250 currency, and 
states that this meant himself, the plaintiff; for 
testatrix knew well that George Henry had 
died several years before the date of the will, 
and is in feet described as dead in a later part 
of the will gratifying his daughters ; the plain- 
tiff was the only male cousin at Ottawa that 
the testatrix had, she knew him to be Henry, 
and must have assumed him to b^ar his fathei's 
name, George Henry. 

The plea is that no legacy has been made to 
the plaintiff, that he is not the person desig- 
nated, and that Miss Lane had firequently said 



that she would leave plaintiff nothing. 

The tesUtrix's will U of 10th June, 1878» it 
is lull of noble charitiea, and names as nnlTenal 
residuary legatee, Catherine A^n Tabbji wlio 
is otherwise a legatee. The will shows perfect 
intelligence. The testatrix names a living 
cousin, George Henry Lane, of Ottawa, and 
twice names a dead George Henry Lane, ot 
Ottawa, when referring to his dangfaters as her 
cousins. This George Henry was plaintJlTs 
fisther. Some time before her death the testa- 
trix entrusted Miss Tnbby to give the plain- 
tiff the fiunily portrait of the testatrix's grand- 
father. Miss Tubby does not seek to favor the 
plaintiff, yet, asked the question : « If plaintiff's 
fisther was not meant, can yon suggest any one 
that could have been meant if the plaintiff was 
not ?" answers : " I cannot." 

Considering all that is proved, I find that Misi 
Lane fell into an error in designating the plain- 
tiff to have £250. She misnamed him. He was 
and is Henry, and his &ther was before. hiuL 
The testatrix knew both by that name. Ho 
other male Lane, oongin of testatrix, was in 
Ottawa at the date of the wiU. Here is our law 
on misnomers in wills : — ^< Si Perreur ne tombe 
que sur le nom on sur le sumom dn 16gataire^ la 
disposition n'est pas annnl6e, ponrvn qn'il con- 
ste de la personne, par quelquo dimonstrstion 
qui le ftsse connaitre sans ^nivoqne." Fnigole, 
vol. 1, Testamens, p. 235. Pothier: Dons. 
Test is to the same effect So I pronoonoe 
judgment for the plaintiff. 

Bamardf BeoMehamp ^ Creighton^ for plaintiff 

RiUhie ^ lUtehie, for defendants. 



SUPERIOR COURT. 

MoHTBBAL, Nov. 26, 1881. 

Before Mackay, J. 

Thi City of Mohtbbal, petitioning for the sale 
of a land for arrears of assessments, and Loiwoir, 
claimant, petitioner. 

PetUion under the C. C. P, 900^Diliff€nee required 

to aaeeriain owner. 
A petition under Art. 900 C. C. P. cannot be pre- 
eented to a judge in chamberM. 

The creditor's hypothecary reeouree under the abe^e 

article can only be exereiaed where the pfopnt" 

inrehip rMMt'fU imesitota ofier due diligenee hat 

been uaed to aeeertain the owner^ 

PiR Curiam. Article 900 of the Code of Pro* 
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oedme allows pxoceedingg in fiiYor of mortgage 
crediton against lands, the proprietors of which, 
sre uncertain or unknown. We have had that 
law for oyer 26 years. The corporation com- 
menced prooeedings nnder it on the 19ih July, 
1880, haying a pririlege for some arrears of 
ssBessments dne hy the proprietor of lot No. 693 
of Si. Ann's Ward, whoever he might he. They 
oommenoed by a petition that they had in good 
ftith made enquiry and diligence to find out the 
ownei's name, and this is sworn to. The Cor- 
poFsfion has actually sold the land hy a dierei. 
Now, Loignon comes in and claims the 
land, and says that he has always been the 
known owner of it, and so named in the 
Idore de rmooi, part of the cadastral plan of 
St Ann's Ward, that the city had no right to 
the benefit of the Art. 900, and asks that all 
their prooeedings be set aside, including the 
seiiure and sale. In his petition he sets out 
his title. The trouble has arisen from the city's 
wsnt of sufficient enquiries, and from the claim- 
ant's land having always been one vast lot; 
sU that has happened to make it three is that 
the suireyors for the cadastre made three of it, 
hut p re s er vi ng in the Livre de renwri the name 
of Loignon as the owner of all three. The city 
Bdght hare seen that all the time. Lawrence 
Barnes never was owner of it. The petitioner 
Loignon seems an exact enough man. What do 
half the people in Montreal know about all the 
lines that cadastral and other operators have 
diawn across their properties, on certain plans 7 
Ldgnon has always been charged by the Cor- 
poration lor what he supposed was his land there, 
now called by three numbers. He was never told 
that he was not paying enough, and what he did 
pay might fidrly enough be taken by him to be 
the assessments on the whole land, for the 
amount has swelled to be larger, per annum, than 
it was before the cadastral plan was made. 

The dty pleads that all its proceedings have 
been formal, and that Lolgnon's allegations are 
imtrue. 

I find that Loignon's case is good, and I must 
grant his petition. The very first proceeding of 
the city is a nullity. The Art 900 of the Code de 
Piooedure does not allow to a Judge in the long 
vacation or in Chambers to entertain that first 
proceeding (requite). If a Judge in Chambers 
can giant such a requite there is no other pro^ 
ceeding or order, specially appointed for the 



" Superior Court " to take or make, that he may 
not as well take or make. The d^et is a 
nullity, the very first proceeding being irregular, 
and apart from this, Loignon having proved 
enough. 

Pagnuelo ^ Co^ for petitioner. 

i2oy, Q. C, for the City. 



SUPEBIOB COUBT. 

Montreal, Nov. 30, 1881. 
Brfcre Johnson, J. 

Allan v. Mullin. 

Damages — Farner — Safeconditum o/premiee$ — 
Contributory negligence. 

A peraon carrying on a trade on hie premiees it 
bound to have the premises in a safe conditi<m 
for persons and property coming Jhere'Jby ito- 
plied invitation to give him their custom. 
But although there may have beenfauU amounting 
to ordinary negligence on the part of such 
tradesman^ he may relieve himself from dam- 
ages caused by an accident, by showing that 
there was contributory fault on the other side, 
without which the accident would not have oc- 
eurred; and therefore where a valuable horse 
received an injury while being shod by afarrieri 
and it appeared that the accident was caused 
by the groom who accompanied the animal^ 
striking him with a whip, the farrier was re- 
lieved from liability, notwithstanding the unsqfe 
condition qf the floor of his smithy, but for 
which no damage to the horse would have 
resulted. 
Johnson, J. The present action is to recover 
the value of a horse owned by the plaintiff, and 
which was so badly injured while being shod 
in the premises of the defendant, who is a fiir- 
rier, and, as is further alleged, by his &ult 
and negligence in respect of the bad condition 
of the fioor of the smithy, that it had to be de- 
stroyed. 

The answer made to the action by the defend- 
ant is that the horse was all the time in the ex- 
clusive charge of the plaintiff's groom, who 
needlessly struck it with a whip, and so caused 
the accident That the floor was in good con- 
dition, and there was no fault on the defend- 
ant's part. That after the accident the plain- 
tiff ought to have given over the horse to the 
defendant, instead of which he kept it, and des- 
troyed it unnecessarily and on his own respon- 
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flibility, the injniy being 'curable, and not de- 
tracting much from the yalue of the borsei 
which was denied to be worth $1,000 as claimed 
by the plaintiff. 

The case was tried before me on the 12th in- 
stant| and the evidence disclosed the following 
fkcts: — The plaintiff owned a valuable and 
spirited stallion, which he imported from the 
United States in April last. On the night of the 
animal's arrival here, it was taken to the de- 
fendant's place (he being the fiurler usually 
employed by Mr. Allan) to be shod, and the de- 
fendant was then told that the horse was ner- 
vous and rather difficult to shoe. A month or 
two later, on the 15th of June, the horse was 
sent again to the same fieirrier to be shod. It 
was led into the forge by Crosby, the groom, 
who was in charge of it, and]who held it by the 
head while being shod; and while the smith 
had one of its fore feet on his knee, and was 
iu the act of rasping the hoof, the horse reared, 
whereupon the g^oom struck him twice with a 
whip, the strokes, or one of them, causing the 
animal to spring or swerve suddenly back tow. 
ards the wall. This wall was made of boards ; 
and instead of the planks of the floor joining 
closely with the wall, there was an opening be- 
tween the end of one of them and the bottom 
board of the wall. This opening was of uncer. 
tain width (the evidence making it vary from 
one and a half to four inches.) The point of the 
horse's off hind foot must have got into this 
opening, and the weight of the animal's tread 
or kick forced or bent back the board in the 
wall, so as to let the foot in completely, and 
then the board sprang back again to its old 
place, and held the foot so firmly round the 
coronet that a sudden tug of the leg actually 
pulled the bone of the foot out of the hoof, 
which, held as in a vice, remained behind with 
part of the broken bone sticking to it. Mr. AIlo- 
way, who had the superintendence of Mr. 
Allan's stud, got notice of what had happened, 
and came down immediately, but found the in- 
jury so serious that, acting on his own judgment 
(being a veterinary surgeon), and with his em- 
ployer's leave, he destroyed the horse. As to the 
necessity for this step, there is a conflict in the 
evidence ; but the weight of it is to show that a 
partial cure of the local injury might have been 
effected, but would not have been worth the 
cost, as the hoof in its natural form could never 



have been reproduced, and the animal, even It 
it survived, oonld only have been a shocking 
sight, and a useless cripple. It is also proved 
that sometime after the accident, the defend- 
ant, speaking to Mr. AUoway, asked him if 
the matter could not be arranged with the 
plaintiff and offered, in the event of a settle- 
ment, to shoe Alloway's horses for nothing aa 
long as he lived. The defendant also spoke of 
the condition of the floor, and nid he would 
have it put right, but not just then, aa it would 
look bad, and the floor, was, in fitct, repaired 
shortly afterwards. 

Upon this state of fiu^ts, the questions pre- 
sented would be: — 1st. Supposing there is 
nothing on the plaintiff^s side conducive to the 
accident, what would be the extent of the de- 
fendant's responsibility of itself, and also con- 
sidered with reference to the warning given in 
April that the horse was difficult to shoe ? 2nd. 
Have we in this case proof of any contrib- 
utory fault by the plaintiff^s groom who had 
the horse in charge 7 3rd. What is the fiur 
and proper meaning and effect upon the case 
of the defendant's subsequent statements to 
Mr. Alloway, and the repairing of the floor? 

I may disembarrass the case at once of every- 
thing extraneous to the principle of responsibi- 
lity under the circumstances, by saying that, 
in my opinion, the warning, and the defendant's 
subsequent statements as proved ought not to 
affect the decision. As regards the warning in 
April when the horse, so to speak, was first 
introduced to the farrier, it seems to me that 
the defendant must have understood It as refer- 
ring to the mode of handling the horse by the 
workman who might shoe him. It was the 
peculiarities of the horse to which attention 
was drawn ; and the faulty condition of the floor, 
even if known at the time, would have been 
equally dangerous to any horse that might tread 
on that particular spot, without reference to 
their being unhandy to shoe. Then, the repairs 
to the floor of the forge, and the statements to 
Alloway, may safely imply, no doubt, an admis- 
sion of the faulty state of the premisee in Aat 
respect, an (admission probably rendered unne- 
cessary by the other evidence); yet I think the 
offer to shoe the horses ffratitf if the difficulty 
could be settled, can hardly be held to mean 
anything more than anxiety for peace, and 
for the retention of a valuable customer. 



THE LEGAL NEWS. 



389 



Therefore I think we mast look at this case 
with reference to two points only : Ist. the prima 
faek liability of the fiirrier arising from the 
fiiQlty condition of the prediises, and 2ndly. with 
reference to any modification of that liability 
which might arise from the acts of the groom 
who held the horse while it was being shod. 

I will not discuss authorities ; none were dis- 
cussed before me, and none require to be dis- 
cussed ; but I will merely state certain princi- 
ples, which, in themselves, suffer no difficulty ; 
sod then apply them to the case in hand. 1 st, 
I say there attaches to any person carrying on 
any particular trade on his premises, a distinct 
legal liability to have those premises in a con- 
dition of safety for the persons and property 
coming there by his implied invitation, to give 
him their custom. Without discussing this prin- 
ciple (and I have said there has been no discus- 
sion, and can be none upon it), I will merely 
state the authority for it, from the well known 
concise treatise of Campbell on the law of ne- 
gligence. I do not of course cite an ex prqfeuo 
treatise as authority ; but I rely upon the autho- 
rities there collected. At page 17 the author, 
after laying down that slight negligence is suf- 
ficient to infer liability, and after giving some 
illustrations says : " The inference seems to be 
that in a question with strangers being where 
they have right, every one is bound in exact 
diligence for the safe repair of his premises, and 
conduct of his operations, failing such safe 
repair of premises, or conduct of operations, 
prima facie evidence of negligence may be itir- 
nished, in case of resulting damage, by the 
niaaum res ipsa loquitur.^^ Then follows the list 
of authoritative decisions. Again, at page 28 : 
» The same responsibility in regard to the safety 
of his premises, which a person owes to the 
public being in places where they have a law- 
ful right, he owes to those who by his invitation, 
come upon his premises in pursuit of a matter 
of common Interest to both." He then proceeds 
to distinguish cases of being on the premises by 
invitation of the occupier, from cases of being 
there by his mere license ; but in both, the oc- 
cupier is liable for ordinary negligence. It is 
also a principle underlying liability in such 
cases, that the negligence causing the damage 
should be the immediate or proximate and not 
the remote cause of it, (see No. 78, p. 66), 
and such was undoubtedly the case here. 



Now, as matter of fact, I hold that the des- 
criptive evidence, as well as the admissions 
after the fiaot, show that the spot where this 
thing happened, although it may not have been 
readily perceptible perhaps before the occur- 
rence drew attention to it (and no one is proved 
to have ever seen it before), was nevertheless a 
dangerous spot, one where such a thing as ac- 
tually happened, though probably not with the 
same dreadful consequences, might have hap- 
pened, even though it could not readily be 
foreseen or apprehended, to any other horse 
taken there to be shod, and getting its 
foot caught in that place. The allowing such 
a thing in his forge was, in the case of the de- 
fendant, culpa under the Roman law. Under the 
French law it was/aute ; and in the English cases 
(the principle there being precisely the same) 
it would be '< ordinary negligence '* in the occu- 
pier, and we have seen that, as such, it would 
subject him to liability for resulting damage to 
those who come there by what the law treats as 
his implied invitation. 

Now, as to the second question, was there con- 
tributory or conducive foult on the other side 7 
It is a settled rule in cases of ordinary negli- 
gence that the injury must be the result of the 
defendant's exclusive fault in order to make him 
liable. If, therefore, there has been a concur- 
ring and proximate cause of this horrible acci- 
dent contributed directly by the fault of the 
other party, he would have no case against the 
defendant. I must make one qualifying obser- 
vation, however, for it is also settled law that 
the cause contributed by the act ot the other 
party will be no answer to the action in those 
cases where there is either direct intention to 
injure, or even that very gross negligence which 
the law equates to intention. I will take the 
rule from the same treatise with the authorities, 
at p. 70, par. 18. << Contributory negligence of 
a simple or ordinary degree is no answer to in- 
jury caused by such gross neglect as the law 
equates to intentional mischief." And the cases 
are cited of a horse and cart being left alone in 
a public place where a child had access to them 
and got hurt, and it was held that wrm mischief 
was a natural consequence ; and also the case of 
spring guns, it being held that trespass was no 
answer to the serious and intentional injury 
caused by such instruments. 
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The oiicnmstanoeB of the present case, how- 
eyer, clewrly take it out of the opemtion of the 
last^mentioned rale ; because it most be admi^ 
ted, I think, — at least such is my appreciation 
of the proof— that the thing which happened 
here could hardly have been fbreseen, eyen by 
a keen observer. I do not say that the defen- 
dant is not responsible for the defect in the 
floor ; I say he is responsible. It was there^ 
on his premises to which his customers were 
held by law to be invited by him, and no one 
else is responsible. Bet ipsa loqtatwr — as the 
law says ; but I say he is responsible not as for 
intentional mischief, but as for ordinary negli- 
gence, fl. «. as for a thing which he might have 
known, and not for a thing which he must have 
known to be of such obvious and certain danger 
as is contemplated in the authorities and cases 
on the subject The principle then as to the 
operation of contributory negligence of an ordi- 
nary and simple kind, in cases like the present 
where ordinary negligence is the ground of ac- 
tion against the defendant, is this : — << In ail 
cases where ordinary negligence is sufficient to 
infer liability, it is a sufficient defence to show 
that there was contributory negligence on the 
part of the plaintiff, that is to say, to show that 
although the negligence of the defendant was a 
cause, and even the primary cause of the occur- 
rence, yet that the occurrence would not have 
happened without a certain degree of blameable 
negligence on the part of the other.'' (Camp>. 
bell, p. 69, paragraph 81, and cases there cited). 
There is, of course, in the books an infinite 
variety of cases presenting every conceivable 
condition of feu^ but the rule itself is never 
varied. It is liable, of course, to mistaken appli- 
cation, but hardly in such a case as the present 
— and the only remaining question would seem 
to be : Was there contributory negligence of a 
simple and ordinary degree by the groom in 
striking the horse twice, as he is proved to have 
done, and not only needlessly, as one of the wit- 
nesses testifies, but, in a small space like that, 
imprudently, in my opinion. Of the &ct itself 
there can be no doubt It is proved by Crosby 
himself by Drysdale, hy Kinsley, and by Stohl, 
who^ though not as near the horse as the 
others, is equally clear about the use of the 
whip. Besides this, there is the statement of 
the way it happened, made by Mullin himself to 
Swinburne, so that the use of the whip is 



certain. « He bad no right to strike the horae," 
is the language of one of the witnesses. It 
was imprudent to say the least, according to the 
best view I can take ef it The horse was power- 
ful and spirited and admittedly nervous. The 
space was small, and the accident, in the 
way already related, was the result of the oon« 
current causes of the strokes of the whip^ and 
the defect in the floor. There is nothing to 
lead to the belief tliat the accident wonld have 
happened without the blows, nor yet, of course, 
without the state oi the floor at the spot to 
which the blows drove the horse. In my opi- 
nion, and I have given every attention in my 
power to the case, there is ordinary negligence 
on the part of defendant proved. There is also 
contributory negligence on the part of the plain- 
tiff (for of course the maxim of r€^9ondetU mtpe- 
rior applies to the master and the servant here), 
and in suchjcases the action is dismissed with- 
out costs, f . e., each party being in feult, each 
pajTs his own, and that is the judgment of the 
Court. The obligation to give over the injured 
horse to the party held responsible for the in- 
jury could only arise in estimating the extent 
of damages, and of course does not come up at 
all under the circumstances of this case. 

L. ^. Benjamin for plaintiff. 

Dohmty # Doherty for defendant. 



8UPBBI0R COUBT. 

MoKTBBAL, November, 1881. 

B^ore Paputbau, J. 

Gbboobt t. Thb CiJf ADA Impbovbmikt Co. €l al. 

Procedure— EnguiU—^lnMcriplion. 

A party to a caurn may interibe itontke roll al Bit- 
quite for the adduction <tf evidence teUhout the 
content cf the cppoeite party. 

Upon euch an inecr^tion a judge may name a derk 
to take down the evideneCf and t ker e iq H m the 
enquite may be proceeded with, without the con- 
eent qf the cppoeite party, and out qf the hear- 
ing of the Judge, in the manner heretobqfore 
practieed at enquite by tuch derk taking down 
the depoeitiont qf the witneeeet au long. 

The plaintiff inscribed this cause on the roll 
^Enquite for the adduction of evidence in the 
following form : — 

« We hereby inscribe this cause upon the roll 
" ePBnquite for the adduction of evidence, on the 
« sixth day of July next, 1881.'' 
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The defendants moyed to reject the inscrip- 
tion npon the ground that it was in eflfectan in- 
flcription to take the proof at length at Enquite 
sittings, and that the plaintiff could not so in- 
icribe the case without the consent in writing of 
the defendants. 

TaU^ for the defendants, argued that the policy 
of recent enactments in that respect had been to 
restrict the old enquSte system as much as possi- 
XAtj and to confine it to cases where both par- 
ties consented that the evidence should be taken 
iQ that way. He cited article 263 of the Code 
to the effect that in contested cases the wit- 
nesses are examined in presence of a Judge, the 
Judge asking them such questions as he may 
think proper. The Judge takes down or causes 
to be taken down in writing under his dir- 
ection, notes of the material part .of the evi- 
dence, kc. He also cited articles 284, 288 and 
289, providing that upon the consent in writing 
of all parties to the cause, the proof may be 
taken down under the old enqtUU system ; pre- 
scribing the mode of taking down the deposi- 
tions of the witnesses in that case, and ordering 
the depositions to be taken at full length as 
much as possible in the words of the witnesses. 

Trenholmef for the plainti^ contended that he 
had inscribed the case under article 234, which 
prescribes that when a case is not to be tried by 
a jury, either party may inscribe it on the roll 
for the adduction of evidence in the mode he had 
adopted, which was the only mode in which it 
could be inscribed upon the roll, in order that 
the Judge might take notes of the evidence or 
cause notes to be taken as prescribed by article 
263. 

On the 5th October last the defendant's mo- 
tion was rejected with costs on the ground taken 
by the plaintiff's counsel. 

The defendants were then notified that the 
plaintiff would proceed with his enquite on the 
7th October last. 

On that day plaintiff appeared at the ordinary 
Enqufte sittings with his witnesses, and was 
about proceeding to take the evidence at length, 
st one of the tables in the Enquite room, beyond 
the hearing of the Judge, in the usual way in 
which evidence is taken at enguete ; whereupon 
Hr. Tttiif for the defendants, objected to the 
eridence being taken in that manner, and 
insisted that notes of the material parts of the 
evidence should be taken by the Judge or under 



his immediate direction, and in his presence. 
That if the evidence was to be taken down by a 
elerk out of the hearing of the Judge the clerk 
was incompetent to decide what parts were 
material, and that the result would be that the 
evidence would necessarily be taken at ftiU 
length precisely as under the oldenquite system, 
and then the defendants would be subjected to 
the delay and inconvenience of an enquite with- 
out their consent, which he contended was not 
and could not be the intention of the law. 

Mr. Trm%koUne declared his readiness to have 
the evidence taken in such manner as the 
Judge might determine ; whereupon the Judge 
ordered the evidence to be taken in the enquite 
room by a clerk whom he indicated, he himself, 
as he stated, being present on the bench ; and 
thereupon the parties retired to a table in the 
Enquite room, and the evidence was taken down 
at full length by the clerk in the manner prac- 
tised for the taking of evidence under the old 
system of enquiu. 

On a subsequent day the clerk, who had thus 
been indicated by the Judge, not being present, 
and another Judge (Jette,J.,) presiding, the 
plaintiff's counsel procured another clerk and was 
proceeding to have the evidence taken as under 
the old system oi enquite, when Mr. Tait^ for the 
defendants, made the same objection as before, 
contending that the defendants were being forced 
to an enquite au long without their consent, con- 
trary to the express provisions of the Code, and 
contrary to the policy of the recent amendments 
to the law ; pointing out also how the enquite 
had been continued under the former ruling of 
the Judge who had previously presided at 
enquite dttings. 

As defendants' objection was overruled, the 
Judge named andher clerk, and the evidence 
WBs proceeded with au Umg as before. 

Trenholme j* Taylor for plaintiff. 

Abbott^ TaHy Wotherepoon # AbbotU for de- 
fendants. 



COUH DB CIBCUTT. 

Devant Taschsrbau, J. 

TftmsoouATA, Octobre 6, 1881. 

Exparte Prddimt Bilisli, Eequ6rant Certiorari, 

Certiorari — Avii. 

Le jugement est comme suit : — ''La Cour 
ayant entendu le Requtomt, Prudent Belisle, et 
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rintim6, Frani^is Labriei par leors procuroors 
respectifSi tant nor la motion de Tlntim^, poor 
fi&ire rejeter le bref de certiorari ^mis en cette 
cause, que sur la motion du Bequ^rant pour 
faire casser le jugement rendu par le tribunal 
inf^rieur, et sur le m^rite du dit bref de cer- 
tiorari; ayant examine la procMure, Tayis de 
eertiorarij la requite du Requerant et toutes les 
pitees annex^es au rapport fait au dit bref de 
eertiorarij et sur le tout d^lib^r^ ; 

<< Oonsid^rant que Tayis de certiorari en cette 
cause a hiJk signifiS aux nomm^s Leandre Ga- 
gnon et Joseph Durette, deux des Commissaires 
pour la decision sommaire des petites causes 
dans la paroisse de St. Eloi ; 

<<Consid6rant que le jugement de la dite Cour 
des Commissaires n'ayait pas 6t6 rendu par les 
dits L6andre Gagnon et Joseph Durette, mais 
bien par le dit L^ndre Gagnon et par le nomm6 
Prudent Hudon, un autre des dits Commissaires, 
auquel le dit avis de eertiorarij n'a pas et^ signifie ; 

« Consid^iant que par la loi le dit avis de cer- 
tiorari devait dtre signifie aux deux Commis- 
saires qui avaient rendu le jugement dont se 
plaint le requeranty et que le defaut de signi- 
fication du dit avis k Fun d'eux est fatal k la 
validity du dit bref de certiorari {Code de Proce- 
dure, Article 1223 ; Paley on Convietioruj 3e partfe 
chap. IV, section 3, pages 439 et 440 de T^dition 
de Macnamara de 1879) ; 

^<Bejette la motion du Bequ^rant; accorde 
celle de I'lntim^, et en consequence casse, an- 
nule, et met de c6te le bref de certiorari 6mi8 
en cette cause, et toutes les procedures sur ice- 
lui« avec d^pens contre le Requerant, distraits k 
L. V. Dumais, £cr., procureur de ilntim^.'' 

Zhitnaie, procureur de I'lntim^. 

Oirardj procureur du Requerant. 

NoTA. — ^Ce jugement qui est inattaquable, a 
cependant I'effet de fiure maintenlr un jugement 
qui est mauvais ; car il a et6 rendu pour une 
dette prescrite depuis longtemps. 



IMPLIED CONTRACT TO SUPPLY 
GOODS OF ONE'S OWN MANUFACTURE, 

It is a very unusual thing to find a point of 
law arising in common business affairs for which 
there is no precedent. Such a point seems to 
have arisen in Johnson v. RayUon, 7 Q. B. Div. 
438, which holds that where goods are ordered of 
one who is a manufacturer of them, but is not 
otherwise a dealer in them, there is an implied 
contract on his part^ if he undertakes to supply 



them, and there is no ooatom or stipulation to 
the contrary, that they shall be of his manufac- 
ture. There is said to be no precedent on this 
point in the English law. Two Scotch cases 
hold the contrary. Lord Justice Beam well dis- 
sents in the principal case. The Law Timet says 
of this case : « In spite of this great difference 
in the result, not only both courts, but also all 
the judges in both courts, agree up to a certain 
point. They agree that if a contract is made 
with a manufacturer of goods to whose name or 
skill a peculiar value attaches, to supply those 
goods he is bound to supply them of his own 
manufacture, even though there be no express 
agreement to that effect in the contract. For 
instance, if a man order a picture from the pre- 
sident of the Royal Academy, champagne from 
Moet and Chandon, or a piano from Broadwood, 
he is entitled to be supplied with an article of 
the manufacture of that man, or those firms ; 
and that the proposition is equally true whether 
the article is already in existence, or has to be 
made. Where however the conflict of judicial 
opinion commences is with regard to articles to 
which no such peculiar value can be said to 
attach, articles of which one maker's is as good 
as another's, and which have no special repute 
or namC) or other distinction. With regard to 
these th0 majority of the Scottish judges and 
Lord Justice Bramnell are of opinion that there 
is no agreement by the seller though a manu&c- 
turer, that the goods shall be of his own make ; 
whereas the majority of the Court of Appeal 
and Lord Young (of the Scotch court) are of a 
contrary opinion." In a hasty search we can 
find nothing directly in point in the American 
reports. Perhaps some of our readers may be 
more successful. It is said, obiter ^ in Chicago 
Packing and Provision Co, v. THUm, 87 111. 555, 
a pork case : << It is plain, however, that a party 
dealing with a corporation, engaged in business 
as a manu&cturer, and in selling its manufK- 
tured goods, and whose name gives no sugges- 
tion to the contrary, has a right to aFsume, when 
it offers such goods for sale with nothing to sug- 
gest the contrary, that it proposes to sell as a 
manufacturer, and not as anordinarydealerinthe 
market, and unless the proof shows satisfiftctor- 
ily that plain notice of its acting in a different 
character was brought home to the party dealing 
with such corporation, it cannot insist on being 
treated as other than a manufacturer." This still 
leaves open the question how a manufacturer is 
presumed to sell. On principle we agree with 
the Court of Appeals, whose judgment is also 
approved of by the Timee. The difficulty in the 
opposite doctrine is in drawing the line where 
the presumption arising from peculiar value 
attaches. The principal case was one of iron 
plates, and it may have been that the purchaser 
attached a peculiar value to those of the other 
party's own manufacture. Unless the pun. baser 
attaches peculiar value to the manufiacturer's 
production he usually goes to a mere dealer. — 
J^b, L. J, 
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Vol. IV. DECEMBER 10, 1881. No. 50. 



CONSOLIDATION OP THE STATUTES. 

The Hon. James Cockburn, Q.C., of Ottawa, 
has been appointed commissioner for the pre- 
liminary reyision and consolidation of the 
Dominion Statutory Laws, and Mr. Alex. Fer- 
guson is to act as secretary. It is about 
twenty-two years since the last consolidation 
took place, and the advantage of the work now 
undertaken, if carefully executed, as we have no 
reason to doubt that it will be, can hardly be 
over-estimated. 



THE GUITEAU CASE. . 

Mr. George Scoville, the counsel defending 
Guiteau, is a lawyer of Chicago, and the Chieago 
Legal Newt, which is well informed, in justice 
to this gentleman, notices the case as follows : 

« Mr. Scoville has been a member of the Chi- 
cago Bar for nearly thirty years, and although 
not an eloquent advocate or criminal lawyer, he 
has been regarded as a lawyer of marked ability, 
excellent judgment, sound integrity and untir- 
ing industry. The members of the Bar have 
always considered him an able associate and a 
dangerous opponent in a case. He has had a 
long and varied experience at our Bar. Heavy 
and important interests have been submitted to 
his care. 

"Mr. Scoville has been wealthy, but, like many 
others in our city, became involved in real 
estate transactions and lost his property at the 
time of the panic, and but a few years ago had 
to pass through the bankruptcy court. He has 
now, outside of his practice, but very limited 
means. Word came to Mr. Scoville that our 
lamented President Garfield, without cause or 
provocation, had been shot down by Guiteau, the 
brother of his own wife. He tells a few confi- 
dential friends that from the conduct of Gui- 
teau for years he is sure that he was insane, and 
that he feels it to be his duty, if no one else 
will undertake the task, to see that the defence 
of insanity is interposed, and to assist any emi- 
nent criminal lawyer that may be obtained to de- 
fend Guiteau. With this end in view he hastens 



to Washington, and after repeated appeals 
he fails to obtain the aid of a single member of 
the American Bar. In a strange city, with no for- 
tune at his command, single handed and alone, 
he undertakes the defence, laying aside techni- 
calities, and placing it mainly on the ground of 
insanity. The members of the Bar who have 
watched the course of Mr. Scoville cannot but 
admire the ability he has displayed, in conduct- 
ing the defence thus &r under the most trying 
circumstances. He has controlled himself, 
avoided any exhibition of temper, or doing any- 
thing that should injure the prisoner or his 
cause. His candor has impressed the jury that 
he himself is honeSt in urging the plea of insan- 
ity. Whatever may be the result of this trial, 
the members of the Bar will commend the 
self sacrifice of Mr. Scoville, and his manly in- 
dependence in standing up and insisting, against 
the united cry of an injured nation, that the 
slayer of its beloved President shall have a fair 
trial, and if found to be insane shall be treated 
as any other criminal under like circum- 
stances." 



Qubbn's Counsel. — The following appoint- 
ments have been made in the Province of New 
Brunswick : — Theophilus Desbrisay, Bathurst ; 
William James Gilbert, Shediac; George G. 
Gilbert, St. John ; B. Hutchinson, Richibucto ; 
Benjamin R. Stevenson, St. Andrews ; Daniel 
L. Hanington, Dorchester ; Charles H. B. Fisher, 
Fredericton ; Edward L. Wetmore, Fredericton ; 
Pierre A. Landry, Dorchester. 

NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

MoNTRBAL, November 18, 1881. 
DoRioN, C.J., Monk, Ramsay, Cross, Babt, JJ, 

Grant (plff. below), Appellant, and Bkaudrt, 
(deft, below). Respondent. 

Public Officer— Notice qf Suit under C,C. P. 22 
— Illegality qf Orange Ano€iaticn$ — C, S. L. 
C.j c. 10, s. 6. 

Notice qf action btfore euit agaimt a puhlie offlcerf 
omitting to state where the act complained (^ 
%oae eomniitted, or the residence of the plaintiff 'e 
attorney tf ie insufficient. 

The ^ Loyal Orange Institution " is an unlawfiil 
combitYUion and cot\feder€^, the members 
being bound by an oaih to keep secret the 
proceedings qf the associaticn. 
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The appeal was from a jadgment of the 
Saperior Coart, Montreal (Mackay, J.), Oct. 26, 
1879, dismissing the action of the appellant 
brought against the Mayor of Montreal, claim- 
ing damages for false arrest. (See 2 Legal 
News, p. 354, for report of the jadgment below.) 

In appeal the judgment was unammously 
confirmed, not only on the ground of insuffi- 
ciency of the notice, but on the merits. 

The following opinion was by 

Ramsay, J. This is an appeal firom a judgment 
dismissing an action of dainages brought against 
the respondent, Mayor of Montreal, in 1878. 

The declaration sets out the existence of an 
Orange Association, called' the Loyal Orange 
Institution, in Montreal ; that appellant was a 
member of this association ; that the association 
determined « to meet as a body on the 1 2th of 
July, 18/8, at their ordinary place of meeting, 
in the morning, and then and there to form in 
procession, with marshals or officers, decorated 
with the insignia or distinctive marks of office, 
to direct the march of members so formed in 
procession, from the place of meeting to a 
church chosen for the worship of the said 
members, in the said city of Montreal, and 
there to participate in religious offices conso- 
nant with the form of worship and the object of 
the meeting of the said members*'; that it 
became known to the members of this associa* 
tion that evil-disposed persons would meet in 
large number, with the avowed object of com- 
mitting a breach of the peace, by assaulting, 
beating, and otherwise ill-treating, and perhaps 
murdering, the said plaintiff and bis said fellow- 
members, with the object of preventing this 
procession ; that the appellant and his asso* 
ciates applied to the authorities for protection, 
and specially to defendant, who was then Mayor 
of the city of Montreal, and a Justice of the 
Peace, « and that the said defendant refused to 
adopt any means of protection as requested to 
do ;" but, on the contrary, that he connived at 
the proceedings of the persons who threatened 
appellant and his associates, and organized a 
body of men, five hundred in number, as 
i>pecial constables, falsely pretending that it was 
for the purpose of keeping the peace ; that on 
the 12th of July the respondent assembled 
these special constables with the avowed object 
of preventing the plaintiff and his fellow- 
members from going in procession to church ; 



that the special constables so assembled on the 
12th of July threatened and put in jeopardy the 
lives of the appellant and of his associates, and 
he, the said appellant, was, by command of the 
said respondent, arrested and prevented from 
going to church with his fellow-members. That 
the appellant, in order to justify his proceedings, 
obtained one Murphy to make complaint before 
a magistrate that the Orange Association was 
an unlawful society, that appellant was a mem. 
her of it, and that the Association had met that 
day with the intention of marching throQgh 
certain public streets, thereby provoking to a 
breach of the peace ; that on this complaint a 
warrant was granted, and the appellant arrested, 
as aforesaid. The declaration then relates that 
to avoid farther imprisonment appellant was 
obliged to give bail ; that owing to the influ- 
ence of respondent he was committed for trial, 
and had to renew his bail, and finally that he 
was indicted and tried, owing to the machina- 
tions of respondent. Finally, that he was 
acquitted. That by all these proceedings re- 
spondent " has maliciously caused to plaintiff 
considerable damages," which he estimates at 
$10,000, and appellant further alleges that he 
has given respondent notice of this action. 

It will be at once apparent that this is not an 
ordinary action for false imprisonment, bat 
that the respondent is charged with acts of 
non-feasance, as well as with mal-fcasance, in 
the discharge of his duties as Mayor of Mon- 
treal and as a Justice of the Peace, and that the 
false arrest is only an incident of this wrong- 
doing. He is accused of having not only 
improperly refused his authority to protect 
appellant, but having exercised it to oppress 
and even imprison appellani^ and cause him to 
be unjustly indicted. 

There is no doubt in my mind that snch an 
action will lie. (See the case of Kenneti, Lord 
Mayor of London in 1780, 5 C. A P. 282; and 
Rez V. Pinney, 3 B. & Ad. 953 ; also R$g. v. KeaU^ 
9 C. k P. 43.) And I can only express astonish- 
ment that having brought such an action, and 
persisted in it, appellant should now maintain 
that respondent is not entitled to notice as a 
person fulfilling a public duty or function. The 
whole burthen of appellant's complaint is that 
respondent did not do his duty as Mayor, bnt 
unlawfully and maliciously, as Mayor, caused 
him to be prosecuted and arrested. 
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I would here make ODe other general remark 
on this case : that it is evidently one oi those 
actions in which malice and want of probable 
cause must be combined before the defendant 
can be condemned. He might be acting be- 
yond the scope of his jurisdiction, and unless 
he did so knowingly he must be absolved, so 
fur as the action complains of the legal pro- 
ceedings ; this was decided in 1 786 in the case 
of JohtuUme j* Sutton (1 T. R. 645.) Lords 
Mansfield and Loughborough distinguished 
caaes of trespass and manifest wrong-doing 
from arrest on process. They then went on to 
say: *(A man, from a malicious motive, may 
take up a prosecution for real guilt, or he may, 
from circumstances which he really believes, 
proceed upon apparent guilt; and in neither 
cue is he liable to this kind of action." (See 
also, in 1833, MiieheU j- Jenkint, 5 B. k Ad. 
p. 588 ; and, in 1839, Porter v. Wetian, 5 Bing. N. 
C. 715.) The law, as laid down in the case of 
Bif. V. NeaU, appears to me to recogpiize the 
asme piinciple in so fiiff as regards that portion 
of the action which is based on the alleged 
short-comings of the liayor. 

Now, betore proceeding to examine the evi- 
dence, there is one fiact which, strikes one 
forcibly on reading the declaration, and it is 
that, by the very acts of which appellant now 
complains, respondent secured him the protec- 
tion that he so urgently and directly required 
at his hands, and preserved him from being 
assaulted, beaten, ill-treated, and possibly mur- 
dered. Of course, this does not completely 
repel the idea of tiie existence of malignity in 
Mr. Beaucfay's mind. It is possible he may not 
have desired the immediate slaughter of Mr. 
Onmt, but rather that he should be preserved 
as a subject for hft malice. Such refinement 
will not, however, be readily presumed; and 
when a Court perceives that a man in the posi- 
tion of Mayor of a municipality so exercises 
his functions that a beneficial result is attained — 
aresolt specially beneficial to the complainant — 
it will be slow to arrive at the conclusion that 
malice is the main-spring of his actions. It 
has also been urged that the Mayor should have 
taken active proceedings against those who 
threatened the Orangemen. I fimcy there 
never has been a doubt that those who threat- 
ened the Orangemen formed an unlawful 
assembly ; but the reason why the Mayor did 



not attempt to arrest them or disperse them by 
force is fully explained by the appellant's own 
witnesses, and particularly by Mr. Panuiis, the 
Chief of Police, who, in answer to the question, 
"If twelve men are going to attack six, is it 
against the six or the twelve you would take 
precaution V* says, << If we can persuade the 
six not to expose themselves, we do so, but 
there u no eomparieon between an affair qf fine or 
tix and an affair qf thoueands" 

Turning to the evidence of appellant for spe- 
cial proof of this malice, we find it totally 
wanting. Nay, more, it seems to me that 
appellant has exercised some ingenuity in 
establishing that no such malice existed. It is 
impossible for any candid person to read the 
evidence without arriving at the conclusion 
thalt the Mayor was actuated by no other 
motive than that to which he swears when he 
sajTS, p. 51, *^ I declare that I acted as liayor, 
to the best of my abilities, in maintaining the 
peace, to prevent bloodshed.'' This is fully 
borne out by the evidence of Alderman Mercer, 
by Abraham Mackey, and, I think, by another 
witness, who prove the perfect fairness of the 
Witneee report of what took place between the 
Mayor and the appellant on the 12th. By that 
report, it appears that after the Mayor had been 
most peremptorily and, I may say, almost 
authoritatively, assured that the Orange Asso- 
ciation was illegal, he implored appellant to 
abandon the procession, and finally told him of 
the proceedings to which recourse would be 
had, namely, his arrest, if he persisted* 

There is only one point on which it appears 
to me appellant's strictures are founded, namely 
as to the formation of the body of special con- 
stables. The magistrates acted very properly^ 
under the circumstances, in refMng to swear in 
as a special constable any member of a secret 
association. To say the least, it is unfortunate 
that they had not exercised their discretion so 
as to prevent so large a number of Irish Roman 
Catholics from being sworn in, considering the 
occasion. I may also add that it is not usual 
to swear in a body of special constables drawn 
from the class to which these people seem to 
belong — an unknown throng in the street. 
Special constables are generally selected from 
among people whose position in society com- 
pensates, in some measure, for the lack of long 
training and discipline. The evil of fidling to 
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obsonre thifi rale was apparent from the begin- 
ning, and several well-established breaches of 
the peace lead to the conclusion, that it is well 
that the safety of the town was not alone con- 
fided to this organization. It is proper, how- 
ever, to observe that Mr. Beaudry did not 
interfere directly in the selection of the special 
constables. One other point deserves notice. 
Appellant insists in his evidence on the fact 
that Mr. Beaudry tried to prevent the Govern- 
ment sending a military force to aid in keeping 
the peace. But when we come to examine this 
it turns out that Mr. Beaudry wished the Gov. 
emment to send the regular troops under its 
command, and he disapproved of sending mili- 
tia, most of whom, he feared, were Orangemen. 
This was not an unnatural apprehension, and 
some little facts to which he refers show thaf it 
was not altogether grotmdless. Perhaps, if Mr. 
Beaudiy had been examined on the question, 
he might have told us that a mixed force would 
have given him still graver cause of apprehen- 
sion. 

There being no malice established by the 
witnesses, I think the cause of action ftdls, 
unless we can deduce malice as a necessary 
conclusion from the evident illegality of the 
Mayor's acts. 

Now, how does this stand ? The Mayor was 
obliged to act under the circumstances in the 
performance of his duty. This obligation arises 
from the nature of his office, and his authority 
to take proceedings and to swear in special con- 
stables, or to take any other necessary means to 
preserve the peace, is not dependent either on 
a vote of the City Council or on any particular 
statute. His obligation and his authority result 
from the common law. He was not only in the 
Commission of the Peace, but as Mayor of the 
city of Montreal he was a Magistrate. Prepar- 
ing to perform his duty, he took counsel of no 
less than four advocates of the highest standing, 
and all through he acted with, if not undetj the 
sanction of counsel. Of course bad advice does 
not become good because it comes from coun- 
sel, but it is to be observed that what the Mayor 
has to establish is not that his act was legal, 
but that he had probable cause for doing it 
The opinion of counsel has always been of great 
weight in judging as to the probability of the 
cause. 

Another presumption as to the existence of 



probable cause arises from the frtct that the 
grand jury found bills on the information. This 
is not conclusive, but it goes strongly agsinst 
the action, unless it can be shown that the 
Grand Juiy were improperly influenced, which 
is alleged, but is not proved. 

Passing from this to the merits of the advice 
on which the Mayor acted, it is hardly possible 
to say that it was unsustainable. And here I 
must stop to allude to a reference made to my 
charge to the Grand Jury at the Tenn of the 
Court of Queen's Bench held in September, 
1878. It will be found, on examination, that I 
never expressed the opinion that the Orange 
Order was an illegal association. Those who 
know its organisation might draw this ooncla- 
sion from my exposition of the Statute, but it 
was impossible for me then to state whether it 
was illegal or not^ as I did not know the details 
of its oiganization. What I then said, to avoid 
misconception, I shall repeat 

" Having read to you the statute, and having 
explained in less technical language its general 
import, the Court trusts yon will have little or 
no difficulty in discriminating whether any case 
presented to you, appears to fiedl £urly within 
the scope of the law or not You will observe 
that it is not your duty to decide on the merits 
of the law, or whether it may be exceptionally 
or unduly severe. Neither are you to arrive at 
any conclusion unfavorable to the accused, or 
the reverse from any preconceived opinion as to 
the nature of an Orange Lodge, or the objects 
of an Orange Society. Before sending any one 
here for trial, it is your duty to have reasonable 
prima facie proof that an Orange Lodge is ille- 
gal under the Act, and that the accused is a 
member of it." (See 1 Legal News, p. 479.) 

On referring to the interpretation of our act 
as given by me on the occasion referred to, I 
see nothing to alter, and if I do not repeat 
textually what I then said, it is because I think 
I can make the matter more clear if I apply 
that interpretation to the points raised in the 
discussion before this Court. 

Our ordinance of the 2nd Vic. is borrowed 
from three Acts of the reign of George III. — 
37, cap. 123; 39, cap. 79; and 52, cap. 164. 
Though borrowed from these Statutes, there 
are differences, on which it is not necessary to 
enlarge. The words of our Statute are perw 
fectly clear, and they extend to every sodefy or 
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aMocUtion whatever, "the memhers whereof 
shall, according to the rules thereof, or to any 
provision or any agreement for that purpose, be 
required to keep secret the acts or proceedings of 
such society or association." It is impossible 
to deny, and it is not denied, that these words 
covi r every association bound to secresy by an 
engagement purporting to be an oath, or other, 
wise. But it is sought to limit their scope in 
practice by invoking the preamble. But the 
preamble does not, as was pretended, limit the 
enactments following ; it gives the reasons, two 
in number, for these enactments. It says, in 
effect, that there are seditious and traitorous 
combinations, and there are societies and asso- 
ciations of a new and dangerous character, 
" inconsistent with the public tranquility, and 
with the existence of regular government,*' 
therefore all secret societies are forbidden. 
This is not such an unreasonable conclusion as 
to entitle us to say that the legislative will was 
other than the words of the law Import. So 
fiir as cases on the English Statutes can be 
authority, they seem to uphold the view now 
taken. (See R, v. Lovelau^ 6 C. & P. 596, and 
i2. V. Dixon, 6 C. & P. 601.) 

We next come to the question ol whether the 
Orange Association comes within the terms of 
the law. Its members are sworn, and they are 
therefore under the 'most formal engagement to 
obey its rules, and one of these rules, No. 15, 
makes secresy a distinctive part of the organi- 
zation. It seems to me to be unnecessary to 
pursue the enquiry further. It is no answer for 
the violation of a direct prohibition of the law 
to say, « Our motives were good ; we are really 
organised in support of the government." 

Having arrived at this conclusion, our duty 
ceases. We have no special mission to point 
out to our fellow-subjects the expediency or in- 
expediency of this or that line of conduct ; we 
have only to tell them of its legality. We 
have not to warn them of the absurdity 
of a contest, on the real merits of which 
both parties are thoroughly agreed. The 
one are Jacobites by their sympathies, the 
other are Orangemen ; but it is more, than likely 
both would fight to the death against a despotic 
form of Government. This is a truth which 
will be fully recognised some day or other, but 
iu the meantime I notice it without the 
slightest hope of its being accepted, for we are 



much more guided by our feelings than by our 
reason. But the feeling as to the color of a 
ribbon or a flower is only a prejudice, a vulgar 
prejudice, not really entertained by anyone of 
education. Some people in a higher position 
may affect to sympathise with such follies, but 
in reality they only laugh in their sleeve at 
such of their dupes as believe in them. 

I had almost overlooked the question of 
notice. I think it must be clear that under the 
action as drawn Mr. Beaudry was entitled to 
notice. I also think the notice insufficient. It 
did not specify the grounds of the action. At 
most it only alluded to one, the fialse imprison- 
ment, and that most imperfectly. 

I would confirm the judgment of the Court 
below, for the reason given, and on the merits, 
as believii^ the arrest of the appellant and all 
the proceedings of which he had any cause to 
complain were carried on without malice and 
with sufficient cause. 

The judgment of the Court is recorded as 
follows : — 

The Court, Ac... 

« Considering that the first plea of respondent 
(defendant in the court below) is well founded, 
and that the plaintiff hath not proved any notice 
of action before suit other than that of the 19th 
October, 1878, which is insufficient, and not 
such notice as is required by law ; 

^ Considering that the said defendant, acting 
in his capacity as mayor of the city of Montreal 
and a Justice of the Peace, in good foith and 
with probable cause, is not liable in damages as 
claimed by the action in this cause ; 

" Considering that the said defendant, at all 
the times mentioned in the declaration in this 
cause filed, acted in good fidth and with proba- 
ble cause ; 

" Considering further that it appears by the 
evidence adduced in this cause that the Loyal 
Orange Institution, in the said declaration men- 
tioned, is an unlawful combination and confe- 
deracy, inasmuch as it is proved that the mem- 
bers of the said association, according to the 
rules thereof are required to keep secret the 
acts or proceedings of such association, and 
are bound so to do by an oath or agreement not 
authorised or required by law ; 

(< Considering that the said plaintiff admits 
that on the occasion referred to, he acted ajs a 
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member of such institution, and that he was in 
fact a member thereof; 

" And considering that there is no error in 
the judgment appealed from, to wit : in the 
judgment rendered bj the Superior Court sit- 
ting at Montreal on the 25 tb October, 1879, doth 
confirm the said judgment with costs of this 
appeal in fiivor of respondent. 

<* Mr. Justice Monk, being doubtful as to the 
iUegalitj of the said association, concurs in the 
judgment of the Court on the other grounds." 

Judgment confirmed. 

Douire ^ Joseph for appellant. 

Royt Q- C.f for respondent 

Carter f Q.C., counsel for respondent. 

COURT OF REVIEW, 

Montreal, Noyember 30, 1881. 

[From S. 0.,' Montreal. 
Johnson, Mackay, Rainyillb, JJ. 

Chester et al, v. Qalt ei qual., and Cunningham 

et vir, opposants. 
SubitituHon—Debt qf subsUtuU. 
Bank Uoek waa l^ to truateei^ the revenue to be paid 
to M, C, during her Itfe^ at her death the capital 
to be divided among her children, Seldj that 
the property could not be taken in execution bjf 
judgment creditore ojthe children during M, CJe 
life. 

The plaintifb baring a judgment against the 
defendants, minors, have seized some shares of 
bank stock as their property. 

Mary Cunningham opposes, and claims tliat 
the stock cannot be sold or seized, because it is 
substituted by the will of the late Robert Cun. 
ningham ; that she has the use of it in her life- 
time as grevie de aubetitution, and that the substi- 
tution is in fi&Yor of such of her children bom 
and to be bom as shall be in life at the time of 
her death; that it is quite uncertain now to 
whom the stock will have to go at that time, &c, 

R. Cunningham's will is of 1864, and he died 
shortly afterwards. By his will he left his estate, 
subject to divers trusts and legacies, to two gen- 
tiemen with power to execute his will, and thAir 
oflace to continue till perfect execution of it, but 
they renounced the trust and executorship, and 
at that time there was not power in the Courts or 
Judges to name others as executors, but the exe- 
cution fell to be performed by the heirs at law. 
The original devise to the two namea exeouton 
was "deoiiing that they shall invest the same ia 



the purchase of real estate or bank or other 
stocks as in their judgment may be most advan- 
tageous, and pay the net annual revenue onto 
my sister, Maiy Cunningham, during her life 
quarterly or half yearly, and at her death divide 
the capital of my estate between her children 
bom and to be bom, share and share alike, to 
whom I give and bequeath the same, Ac." After 
testator's death the opposant got her husband 
appointed tutor to the substitution said to be 
contained in the will, and the bank stock seized 
is standing in his name. In December, 1879, 
plaintifb notified the bank to transfer the shares 
to defendant as tutor. Later the plaintiffs 
seized the stock as property of the minors their 
debtors ; hence the opposition, which has been 
held in the Superior Court well founded : that 
court has given main levie of the seizure, as a con- 
sequence. 

The plaintiffs inscribe in review. The Judge 
in the Superior Court held the will of R. Cun- 
ningham to involve a substitution, and that as 
the first-named trustees and executors had re- 
nounced, Mary Cunningham was to be held 
owner of the bank stock in question, but d charge 
de rendre at her death to her children| in other 
words the Judge held that there was a sabstitu- 
tion in f&vor of such children as would be living 
at Mary Cunningham's death, that the children 
at present liad not the property, and so it had 
been seized improperly as theirs, &c. 

Mackat, J., dissenting. Though agreeing that 
the children upon whom the seicure had been 
practised were and are not owners nor seiaed at 
present of the bank stock in question, he held that 
the will did not contain a substitution ; th&t what 
Mary Cunningham was to get (mere annual in- 
terest) she was not charged to rendre^ but might 
waste if she pleased, that what was proposed for 
the children they were not i^pointed to get from 
her, but from the testator's succession represent- 
ed by his heirsjupon whom all duty of executing 
the will has devolved, for want of other execu- 
tors. He held that the will did not oonstitate 
Mary Cunoingham a Ugataire en ueu/hui; if 
she had been so constituted she would have 
right to possession of that given to her en 
ueii/rmt on the conditions of the old law at that 
time in force before our Civil Code, but the tes- 
tator here meant her not to have possession, but 
has appointed executors to pay her out of what 
tiiey have, annually, the interest Tlioagh the 
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first named have disclaimed, the property is 
not in suspense, but it is in the heirs of the tes- 
tator, and upon them is the office of executing 
testator's will. 

Johnson, J. The question arising in the pre- 
sent case is one of unusual nicety and impor- 
tance. We have had it before us for two terms, 
and during the present term we had the advan- 
tage of another hearing. It is impossible, as 
fiir as I am aware, for any discussion, however 
extensive and profound, or for any terms, how- 
ever careful, to define permanently and to the 
exclusion of plausible criticism, what diRposi- 
tion of property is, or is not to be ealUd a sub- 
stitution. Every one acquainted with the sub- 
ject knows this much ; and every one who has 
written upon it shows, perhaps unconsciously, 
by the immense efforts at precision and finality, 
that such is the case. 

The question arises here in the caHo of the 
will of K. Cunningham leaving to his sister 
Mary Cunningham (Mrs. Gilbert) the life en- 
joyment of his property, which is directed to be 
invested by his trustees and executors to pay 
the interest to her during her life, and after her 
death to divide the principal between her 
children. This estate, or some portion of it, 
being invested in bank shares, they have been 
seized for a debt due by the minors. Now, by 
whatever name we call it, this is a disposition 
of property which gives the usufract to one, 
and the nue pr;»prt^if^ subsequently to the others ; 
but is it for all that a mere usufruct that is given ? 
I think not. Is there not here the charge de ren- 
dre which is the great test of the nature of the 
disposition, whatever may be its name ? These 
trustees are obliged to rendre to the children at 
Mrs. Cunningham's decease. I call that, for 
want of a better name, a eubetitution fidei eommis- 
9'tire, and that is what the learned judge below 
called it, I believe. 

However this may be, there is one thing cer- 
tain. It would be impossible to sell these 
shares in satisfiftction of the children's debt 
without diminishing pro tanto the income and 
the right of the usufruitQre or grevSe, whichever 
verbal casuists may prefer to call her. This 
opposition then, which substantially means this 
and no more, ought, in my opinion, to be main- 
tained What the plaintiffs want is to sell these 
shares, wMeh may never belong to theee children. 
The opposition says the minors are not the sole 



proprietors; the opposant has a right of pro- 
perty [too, and so she has. It has been said 
that this will being made before the Code, there 
was no power to change the trustees. The only 
parties who might have an interest in raising 
that question are not before us. The trustees 
are not even parties to this case, and those who 
are parties do not raise the point. The judg- 
ment is against the tutor to the minors ; and 
the shares stand in the bank in the name of the 
substitution. Therefore the taking in execution 
in itself appears irregtilar. 

The main point, however, and that on which 
the case turns, is this : If you do not hold this 
to 1)0 a substitution, then it is impossible to find 
a proprietor — and the law says you mint find a 
proprietor ; but who are they ? the children ? 
They may never get it. The opposant ? Her 
right is denied. It is hardly too much to say 
that the modern law of France — or at least the 
policy of that law is the very reverse of ours. 
There the law discourages substitutions ; here 
our Code not only does not repress, but directly 
encourages an interpretation favorable to sub- 
stitutions. Therefore, it U a case for the appli. 
cation of the article of the Code. Article 928 
says even though the term tuufruit be used 
(which is a much stronger case than the present 
one), the intention is to be considered rather 
than the ordinary acceptation of particular 
words. In one word, we must do justice and 
right, unless in so doing we violate not only 
the letter but the spirit of the law, which surely 
we are not doing in maintaining the rights of 
the opposant, under this will. 

It may be observed that the idea of an oppo- 
sition afin de charge^ being the right course in 
the prestnt case appears to be practically im- 
possible, implying, as it does, an adjudication 
of bank shares subject to the dividends being 
payable to somebody else. 

Judgment confirmed. 

L, H, Davidtonj for plaintiff. 

Laeostei Olobentky j* BisaiUoni for opposant 



TRESPASS, 

A case of trespass that will answer to accom- 
pany De May v. Roberte, ante, 23, is Newell v. 
Whiteher, 53 Vt. 589. The plaintiff, a blind girl, 
gave lessons In musit;, one day in each week, to 
the defendant's daughteis^ and lodged at his 
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house oyer night A private lodging-room was 
asirigned her by the defendant and his wife. On 
one occasion at midnight the defendant stealth, 
ily came into the room where the plaintiff was 
sleeping, sat down upon her bed, leaned over 
her person, and made repeated solicitations to 
her for sexual intimacj, which she repelled. 
Jleldf that the plaintiff's right to her private 
sleeping-room, during the night, was exclusive ; 
and that trespass, quare elautum, will lie against 
the defendant. Sitting on her bed, leaning over 
her person, etc., under the circumstances, was 
an assault The court said : *<We think that 
her right to her private sleeping-room during 
the night, under the circumstances of this case, 
was as ample and exclusive against the inmates 
of the house as if the entry had been made into 
her private dwelling-house through the outer 
door. Her right of quiet occupancy and privacy 
was absolute and exclusive ; and the entry by 
stealth in the night into such apartments with- 
out license or justifiable cause was a trespass ; 
and, if with felonious intent, was a crime. State 
V. Clarkf 42 Vt 630. The approach to her per- 
son in the manner her testimony tends to prove 
— sitting on the bed and bed-clothes that 
covered her person, and leaning over her with 
the proffer of criminal sexual intercourse, so 
near as to excite the fear and apprehension of 
force in the execution of his felonious purpose— 
was an anauU. The whole act and motive was 
unlawful, sinister and wicked. The act ot 
stealing stealthily into the bed-room of a vir. 
tuous woman at midnight to seek gratification of 
criminal lust is sufficiently dishonorable and 
base in purpose and in act ; but especially so 
when the intended victim is a poor blind girl, 
under the protecting care of the very man who 
would violate every injunction of hospitality 
that he might dishonor and ruin at his own 
hearthstone this unfortunate child who had the 
right to appeal to him to defend her from such 
an outrage. Alexander v. Blodgett^ 44 Vt. 476.'' 
In the last case cited the court held that in- 
decent exposure and advance in the sight of the 
woman constituted an assault. — Alh, L. J. 



REGEyr DECISIONS AT QUE BEG. 

Payment J Indication of. — Jug6, que 1 'indica- 
tion de paiement & quelqu'un qui n'est pas cr^ 
ancier du stipulant, et dans I'intdrdt de ce der- 
nier, ne Pempdche pas de retirer la somme due 



et d'en donner quittance valable, quoiqne I'in. 
dication ait 6t6 anterieurement accept6e par un 
negotiorum geetor pour rindiqu6. — Lt^jaie T. De*- 
aulniera, 7 Q.L.U. 272. 

Affidavit — Capiat ad reapondendum'^SainS' 
arrit, — An affidavit for a capiat ad respondendum, 
under C. C. P. 798, in which, as to the alleged 
secreting, the deponent swears: <<Qiril est 
informe d*une manidre croyable, a toute raison 
de croire, et croit vraiment en sa conscience, 
etc.," and gives the names of his informants, 
held good. 

Reference made to Brooke v. DaUimore, and 
Griffith r. McOovem^ in which affidavits for 
taitie-arrSt before judgment, under C. C. P. 834, 
in the same form as to the secreting, were held 
good by the Court of Appeals. — Croteau t. 
Demertf 7 Q. L. B. 277. 

Practice — Writ of Execution. — Where the sale 
of real estate, under a writ de territy hF« not taken 
place, in consequence of the sickness, on the 
day of sale, of the officer chaiged with the 
execution of the writ, the plaintiff is not 
entitled to a venditioni exponat, under C. C. P. 
664, so as to have the property sold after two 
advertisements. — Gottetin v. NauLin^ 7 Q. L. B* 
283. 



GENERAL NOTES, 

The Rev. Mr. HiDman, for many years a missionary 
among the Dakota lodiaas, hu suod Bishop Hare for 
libel consisting in fa pamphlet charging Mr. Hinman 
as being regarded in the Indian ooiyitry as a man of 
abandoned charaotert and that the hoase~mother of 
One of the bishop's boarding schools reported to him 
that Mr. Uinman* while visiting her school, had scan- 
dalised her elder girls by beckoning to them in a sns- 
picioQs way from his window in the twilight, and that 
he had abashed a pretty half-breed yoong woman, her 

assistant, by saying to her ** , I love yoa ; won't yon 

walk with me to-night ; I want to talk with yon." 
Mothers, it was charged, had refused to 8«nd their 
girls to the Santee boarding school, on the ground that 

they were tampered with by the missionary. Another 
lady bad informed the bishop that '*to her great 
alarm he seised her firmly aroand the waist, and 
though she struggled to get from him, kissed her ser- 
eral times, and refused to let her ^o." Probablir the 
missionary— to adapt the expression of Rufu* Unoate 
about the amorous hay-makers— was only ** seeking to 
mitigate the austerities " of proselyting. On a recent 
motion for a commission to examfne witnesses. Judge 
Porter said : " The plaintiff had the legal right to 
bring his action in this State, but his reasons for doing 
so are not very manifest. Whatever they may be, X 
am quite sure from what was disclosed up<mthe mo- 
tion, the trial irill nf>t be likely to increase the amount 
of contributions to convert the Indians to Christianity, 
or to increase the respect of the Indiuu for some or 
its pnifessors. Perhaps it was thought the further 
airay from the Indians the trial should be had, the 
better it would be for their faith." 
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You TV. DECEMBER 17, 1881. No. 51. 

rSJB ADMINISTRATION OF JUSTICE, 

Two meetings of the Montreal bar have been 
held recently, at which varioos suggestions for 
the better administration of justice were dis- 
cussed. The resnlt was that the following 
receired the unanimous assent of the members 
present :— 

1. That there be only one dirision, except in 
cases of emergency as hereafter mentioned. 

2. That the Court shall sit every juridical day 
except Saturday. 

3. Tiiat cases be inscribed on the r6le gener- 
ally, and not for any fixed day. 

4. That on receipt of each inscription by the 
Prothonotary he shall immediately assign the 
nearest possible day for the hearing of the case 
inscribed, which shall be more than eight days 
alter the filing of the inscription, unless both 
parties consent to a shorter delay, and there- 
upon the inscribing party shall notiiy the oppo- 
site party of the day so fixed for the trial of the 
case. 

5. That the Prothonotary shall assign the 
days for trial of the several cases inscribed, 
according to the order of the receipt of each 
inscription, and shall put down five, and not 
more than five cases for each day of the sitting 
of the Court. 

6. That each Judge shall only sit for one 
week at a time. 

7. That the presiding Judge shall have power 
in his discretion to direct that a case which he 
may be incompetent to try, or which he may deem 
likely to be of a protracted character, be tried in 
another division, and it shall thereupon be the 
duty of another Judge of the Court to take 
the trial of such case in another separate 
division. 

8. That the Court shall open at half-past ten 
in the forenoon, and shall sit till five o'clock in 
the altemoon, less the usual recess of one 
hour for lunch. And that the Court should not 
finally adjourn before three o'clock, unless all 
the parties interested in cases on ther^ for the 
day declare that they do not intend to proceed 
that day. 



9. That any case which has to be continued 
beyond the day fixed for trial shall be put at the 
foot of the general role, 

10. That in the taking of evidence stenogra- 
phically, only the material parts of the evidence 
shall be taken down, under the direction of the 
jndge. 

11*. That the rule with regard to deposit be 
strictly enforced. 

] 2. That the stenographer shall read over the 
evidence to the witness before he leaves the box 
and in the presence af the Court, and shall tran- 
scribe and deposit the same, so transcribed, with 
the Prothonotary within three days from the 
examination of the witness, under pain of sus- 
pension, and that he be paid therefor at the rate 
of ten cents per 100 words. 

The following suggestions, with regard to 
cases inscribed for hearing on the merits, were 
also approved : — 

1 . That the Court shall sit during the first ten 
juridical days of each month, over and above the 
Saturdays, which shall not be computed among 
such days. 

2. That cases be inscribed on the roU gener- 
ally, and not for any fixed day. 

3. That on receipt of each inscription by the 
Prothonotary he shall immediately assign the 
nearest possible day for the hearing of the case 
inscribed, which shall be more than one clear 
day, when inscribed in term, and four days when 
inscribed in vacation, after the fixing of the in- 
scription, and thereupon the inscribing party 
shall notify the opposite party of the day so fixed 
for the hearing of the case. 

4. That the Prothonotary shall assign the days 
for hearing of the several cases inscribed, ac- 
cording to the order of the receipt of each 
inscription, and shall put down six, and not more 
than six cases, for qach day of the sitting of the 
Court. 

6. That any case which has to be continued be- 
yond the day fixed for hearing, shall be put at 
the foot of the general role, 

6. That each judge shall only sit for one week 
at a time. 



STENOGRAPHERS? FEES. 

It is well known that a previous reduction of 
stenographers' fees in the Montreal Court House, 
from thirty to twenty cents per hundred words, 
had the effect of driving some of the most com- 
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petent Btenographera away from the place alto- 
gether. They sought in other cities the remaner- 
atton which was denied to ihem in Montreal. The 
result has heen more fr«^quent complaints on 
the part of judges and counsel of ignorant and 
incompetent writers. We see that it is now 
proposed to reduce the rate still further to ten 
cents. We are at a loss to imagine what 
ground can be stated for this, unless it be to 
make the worls so unsatisfactory as to compel 
the appointment of permanent officers of the 
Court for this duty, which would probably be a 
better system. 

CARRIER* 8 LIABILITY BEYOND 
TERMINUS. 

In a recent case, The St. Louit Int. Co. v. The 
St. LoiMf Vandaliaj Terre Haute j* Indianapolie 
R.R. Co.f the U. S. Supreme Court has decided 
that, in the absence of a special contract) ex- 
press or implied, for the safe transportation of 
goods to their known destination, a carrier is 
only bound to carry safely to the end of its 
line, and there deliver to the next carrier in 
the route. Where a carrier joins with other 
companies in establishing a through rate be- 
tween points, to be divided between themselves 
upon the basis of distance, this &ct of itself 
does not imply an undertaking on the part of 
the former to carry beyond its own line, or to 
become bound for any defiiult or negligence of 
other carriers. Reference was made by the 
Court to the case of Railroad Co. v. M'tnt^fae- 
turing Co., 16 Wall. 328, a case before the 
same Court, in which the principle above 
stated had already received the sanction of the 
Sapreme Court, and to Railroad Co. v. Prait^ 22 
Wall. 1 29, as also recognizing the same rule. 



NOTES OF CASES. 

COURT OF BBVIEW. 

Montreal, Nov. 30, 1881. 

JOHKBON, JSTTi, MaTHIEU, JJ. 

[From S. C, Ottawa. 
Watson v. Smith et al. 

Procedure — Judgment hy error — Replacing 

eaee on roll. 

The Court qf Review may direct a cauee which A« 

been diecharged hy error^ to be replaced on the 

roUj even where the motion to reetore the caeeie 

made during a subtequent term qfthe Court. 



Semblej the proper mode qf obtaining relief ie hy 
requite civile^ and not by motion. 

Johnson, J. A motion is made to restore to 
the roll of inscriptions in this Court a case which 
was discharged last term by error, during the 
absence of the inscribing party. I must say that 
I am generally for rectifying errors in all cases 
where it can be done without injustice. In the 
present case, the misapprehension is sworn to 
in an affidavit which is uncontradicted. There 
have been few cases of this kind ; but there was 
one decided in this court in 1873, Sheppard ▼. 
Buchanan ; and Neil v. Ckampoux, (7 Q. L. Bep. 
p. 210) is another case bearing on the sub- 
ject. In the first case the restoration of the 
inscription was allowed, and I see no reason 
whatever alleged against it by any of the Judges, 
except what was expressed by Mr. Jostiee 
Mackay, to the effect thai the Court was no 
longer seized of the case. That appears to me to 
be just the point that must not be taken for 
granted. One party says the Court has only lost 
its hold of the case by an error — a misunder- 
standing — i. «., that it has not effectoally been 
disseized of it; but only by a mistake that ought 
not to have the effect of an intentional act, — 
such a mistake as would avoid a contract— in 
one word that the Court is not reallyi and in fiurt, 
but only mistakenly and apparently disseiBed of 
the case. Re says he has not lost his right any 
more than he could his property through error ; 
and the existence of this error is just the feci 
that will determine whether the Court ought to 
be held to have the case still before it or not 
However that may be, the decision of the Court 
in that case was to restore the inscription, the 
application being made the same term during 
which the mistake happened and had its effect 
In the Quebec case it was a requite civile and not 
a motion that had been granted by Mr. Justice 
Polette, and the case was taken to review in 
Quebec, where his judgment was confirmed by 
Meredith, C. J., Stuart, J., and Caron, J. The 
only real difference between the two was the 
form, the one being a motion and the other 
a requite civile, and this, of course, is not an 
empty form, for under the requite civile you can 
order evidence, but not under the motion. Bat 
here there is nothing to go to evidence upon. 
The fact is established by affidavit, and the op- 
posite party does not even take the trouble to 
contradict it ; therefore it is admitted. It is not 
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cmly an allegation, which, if not denied, would 
be taken as admitted if it were the basis of an 
action ; it la an allegation that is supported bj 
an oath, and there is therefore an end of the mat- 
ter as fiur as the fiftot goes. Then as to the time. 
The term in which this happened has elapsed ; 
but I see difficulty in laying down any iron rule 
on that head. The Court Is here to protect the 
rights of the parties, and where we see we can 
do 80^ eyen not daring the same term, without 
violating any rule, or any right, we think we 
ought to do so. Therefore we grant the motion 
upon payment of costs, and order the record to 
be brought before us. We merely desire to add 
that the right course generally in all these cases 
is the rtquiU ehiUf and not a motion. 

if. MeLeod for plaintiff. 

L. N, P. Coutiee for defendants. 



SUPERIOR COURT. 

Montreal, Not. 29. 1881. 
Be/ore Torramck, J. 
Lbbkl v. Pabaois et al. 
Fahe arrest — Probable caiue. 

A lareeny qf^ hank bilU <^ $50 and $20 had been 
eommiUedj andpereona in the dreee ofvforkmen 
were observed offering bills of the above denom* 
nuUiona, Seldf that there woe probable eauee 
for their arrest^ and the policemen who made 
the arrest were freed from liability. 

This was an aoUon of damages for malicious- 
ly arresting the plaintiff, without probable cause. 
The plea was that the arrest was made on rea- 
sonable and probable cause. The defendants 
were the Chief of Police and three constables 
of the city of Montreal. 

Early in the month of November last, a sum 
of $1,200 in bills of $20 and $50 of the Banque 
Jacques-Cartier had been stolen irom the office 
of Messrs. Lacoste k Globensky, advocates, 
of this city. Notice had been given to the 
police, and among others to the defendants, and 
ttiej were on the ^t vive. On the morning of 
the arrest, the plaintiff, accompanied by others 
in the garb of workmen, entered the Jacques 
Oartier Bank in the city, and presented to the 
clerk bills of the Bank of the denominations of 
|20 and $50, for which they asked change. Mr. 
Bnmet^ the assistant cashier, was informed, and 
knowing of the larceny of bills at the office of 



Messrs. Lacoste k Globensky, heat once hurried 
off to the office of the Police, and told the 
police of the visit at the bank, and said that the 
men required to be watched. They were seen 
entering into a tavern near the Court House for 
refreshment, and on their coming out, being 
watched, were arrested in the vicinity of the 
Police office, and in the office interrogated in- 
stanter by the Chief of Police. Their explana- 
tion was that they were employees of the Que- 
bec k Occidental Railway, and had come into 
town for their pay, or to iiave it changed, and 
the bills they had were received from the com- 
pany. The explanation was considered satis- 
factory, and they were at once discharged. 

Pbb Curiam. The Court here sits as a jury, 
and it has to decide whether the plea of the 
defendants that there was probable cause for the 
arrest of the plaintiff without a warrant was 
made out. There is evidence that a felony had 
been committed, and it was the duty of the po- 
lice to arrest the guilty parties, even without a 
warrant, and they are justified in arresting even 
an innocent party on probable cause. One of 
the leading cases in England is Ledwith v. Catch- 
pole — Caldecott's cases, 291, reported at length 
in 1 Bennett k Heard's Leading Criminal Cases, 
158, where it was held that where a felony has 
actually been committed, a constable, or even a 
private person, acting bona fide, and in pursuit 
of the offender, upon such information as 
amounts to a reasonable and probable ground of 
suspicion, may justify an arrest. Lord Mansfield 
said : " The first question is, whether a felony 
« has been committed or not. And then the 
" fundamental distinction is^ that, if a felony has 
"actually been committed, a private person 
" may, as well as a peace officer, arrest \ if not, 
« the question always turns upon this : was the 
^ arrest bona fide f Was the :ict done fiiirly, and in 
" pursuit of an offender, or by design, or malice, 
^ and ill-will ? Upon a highway robbery being 
" committed, an alarm spread and particulars 
« circulated, and in the case of crimes still 
" more serious, upon notice given to all the sea- 
" ports, it would be a terrible thing, if, under 
" probable cause, an arrest could not be made ; 
" and felons are usually taken up upon descrip- 
" tions in advertisements. Biany an innocent 
it loan has and may be taken up upon such sus- 
« picion; but the mischief and inconvenience to 
li the public, in this point of view, are compara- 
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*< Uvelj aothing. It is of great consequence to 
(( the police of the country." There was a verdict 
for the defendant. Vide Beekwith t. PhUlf^, 6 B. 
& C. 635 ; Davit v. Butaell, 5 Bingham, 359 ; 
Rohan y. Sawin^ 5 Gushing, 281 ; and the foot 
note in Bennett k Heard to Ledwitk v. Caiel^poU. 

In the present case there having heen a felo- 
ny committed, and the prisoners, in the garb of 
workmen, having presented at the bank bills of 
$20 and $60, very unusual bills for persons in 
their station to have, the arrest appears to have 
been made by the police within the limits of 
their duty, and the plea should be maintained. 

The cases of Coyle v. Bichnrdion^ and Walker 
V* City qf Montreal^ dted by plaintifi^ are entire- 
ly different from the present one, and shonld 
not lead ns here. As Lord Mansfield says : « An 
innocent man has been taken up^ upon such 
suspicion ; but the mischief and inconvenience 
to the public, in this point of view, is compara- 
tively nothing. It is of great consequence to 
the police of the country." 

Action dismissed. 

Loranger ^ Co, for plaintiff. 

Roy^ Q, C, and EtMer for defendants. 



SUPERIOR COURT. 

MoVTBiALy Nov. 30| 1861. 

Before ToRRAVOK, J. 

Brown v. Watsoh et al, 

Fairtnerthip'^Liability/br depotit. 

A ium qf money wat received by the fitumeial 
member qf a firmf who gone the reeeqti of 
the firm therqfor^ and credited the money to 
himeeV in trutt. Held, that the firm woe 
liable for the repayment qf the amount. 

The action was to recover $2,200 and interest 
alleged to have been deposited with defendants 
in Hay, 1875. The evidence of the deposit was 
the receipt signed by James Rose, a member of 
the firm,, in the name of the firm. 

The plea was that the defendants never re- 
ceived the money, and that the receipt of James 
Rose was a violation of the articles of the part- 
nership. 

Pkb Curiam. The evidence shows that the 
money was received by the firm and went into 
their fimds in the bank, and was credited to 
James Rose in trust in their books. James Rose 
was the member of the firm especially charged 



with the management of the finances, and con- 
tinued to have charge of the finances and books 
till December, 1879. He says he withdrew it in 
September, 1875, but replaced it subsequently. 
There is proof that the firm did not know the 
plaintiff in the transaction, and never paid her 
interest) but interest at 7 per cent was credited 
James Rose in trust on his deposits. In Decem- 
ber, 1879, when this trust account was cl<Med,!t 
was found to be deficient $1,266.76, widch was 
charged to James Rose individually. 

The Court refers to Story on Partnership, 
§§ 102, 105: '<If one partner should borrow 
money on the credit of the firm, which he should 
subsequently misapply to his own private pur- 
poses, without any knowledge or connivance on 
the part of the lender, the firm would be bound 
therefor." Vide also Pollock, Digest— Partner. 
ship, art 18, pp. 33, 36, 39. 

It is plain that the firm got the money. The 
borrower was the financial partner, agent for the 
co-partners, and they were bound by his acts. 
The position the court takes with respect to this 
matter is that the money, being received by the 
firm, it benefitted by it^ and its agent^ the finan- 
cial member of the firm, James Rose, having 
received the money for the firm, and given the 
acknowledgment of the firm for it, the firm is 
bound thereby till repayment, and redemption 

of the note. 

Judgment for plalntiit 

L. N. Benjamin for plaintiff. 
RiUhie j- Ritchie for defendants. 



SUPERIOR COURT. 

IfORTRBAL, Nov. 30, 1881. 

B^ore JoHvsov, J. 
BoaiAD V. La Corporatioh dr la Paboissr dr 

StR. OiNRVliVH. 

Corporation-^ Paeeiny an ojfenatpe and tf^MfMnM 
reeohUion-^Damayee, 

The d^endanttf a mmie^[>al eorporatum^ paseed a 
retolution affecting to remit certain arrean of 
taxes on the ground that the plaint^ (the 
debtor) woe about to inooke prescription. Held, 
that this was if^^uriout, and that the plaintif 
was entitled to have the resolution expunged 
from the minuies, 

Prr Curiam. The plaintiff's action here 
is against a corporate body, alleged to 
have been guilty of conspiracy to injure 
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the plaintiff. The latter complains that on 
the^th October the corporation adopted a reso- 
liraon concerning him and two othem, to the 
effect that as they owed tour years of arrears 
of taxes, the last year should be remitted 
under art. 950 of the Municipal Code, inasmuch 
as the plaintiff and other persons named intend- 
ed to invoke the prescription enacted by that 
article ; and the resolution further directed the 
officer of the corporation to notify the debtors of 
this, and of tbe determination of the council to 
sne them if they did not pay the three years 
which were recoverable by law. That subse- 
quently, on the 2nd November, there was another 
meeting of the council, which the plaintiff at- 
tended, and at which he informed them 
that their first resolution was offensive to himy 
and explained to tbem that he did not per- 
sonally owe these four years' arrears, and re- 
quested the council to erase their first resolu- 
tion — which request they took into considera- 
tion, and adjourned until the 10th November, 
when there was another regular meeting, and it 
was resolved not to alter or withdraw the reso- 
lution complained of, as there was nothing offen- 
sive in it. Then the declaration alleges a state- 
ment made individually by one of the indivi- 
dual members of this council, to the effect that 
it would have been humiliating to them to erase 
the obnoxious resolution ; and subsequently it 
alleges that a suit was brought by the secretary 
treasurer in bis individual capacity against the 
present plaintiff, and that the members are all 
related or connected with each other, and made 
common cause together to vex and insult the 
plaintiff ; and he says he has suffered damage 
by all this, and concludes for a condemnation 
againtt the eorporation for $200, and also that 
they should be held to erase the resolution com- 
plained of. 

This action is encountered, 1st, by a demurrer 
to the declaration, mainly on the ground that 
no action will lie against a corporation for if{jure 
which is alleged to result from the action of its 
individual members. This demurrer was dis- 
missed; but it comes up again now on the 
merits ; and I must dismiss it too. The ground 
on which it was dismissed in the practice court 
was that the demurrer in its terms denied the 
truth of the allegations as well as their suffi- 
ciency. Without questioning that, I should be 
disposed to go further and say, that although 



the declaration does most unscientifically mix 
up allegations of the malice ot certain indivi- 
dual members of this body, with other allega- 
tions of wrong committed by the body itself in 
its corporate capacity — and although it is clear 
that a corporation as such is not so liable — yet 
there is no partial demurrer to those allegations 
affecting only the individuals ; and there is un- 
questionably in the action, an averment that 
not only the individuals did wrong (which is 
not to the purpose) ; but also that the corpo- 
ration did wrong too. They may have no res- 
ponsibility in their corporate capacity for what 
one or several members of the body choose to 
do individually; and the conspiracy alleged 
against these members is plainly a matter for 
them to answer personally. But when this 
corporation itself does a corporate act, such as 
the passing of this resolution and the entry of 
it in theur records—and that act is injurious to 
another, the corporation can surely be held to re- 
pair that injury to the extent of its power. Now 
what is it this corporation has done which was 
within their authority to do, and which indivi- 
duals of their own authority could not have 
done ? They have by a majority at a regular 
meeting, where they were exercising their public 
function, placed on record what was offensive 
and injurious to the plaintiff. They said that 
although the gentlemen named in the resolu- 
tion well knew they owed, yet as they wished 
to avail themselves of art. 950 by pleading pre- 
scription for the fourth year's arrears, they would 
make *don et remit^ of the fourth year's taxes, and 
only ask for three years. Then they were re- 
monstrated with by the plaintiff who seems to 
have behaved very temperately, and they passed 
another resolution that they saw no occasion to 
undo what they had done. I don't think it 
makes any difference whether they were right 
or wrong in their law : whether the debt they 
remitted or affected to remit was really due by 
the plaintiff or not. They probably had in 
view the natural obligation of a man to pay his 
debts — whether barred by a statute of limita- 
tions or not ; and they wanted to say, and to 
put on record that the plaintiff had done a 
shabby thing, and they would make him feel 
it, by making him a present of the amount This 
was not the exercise of a right : it was a wrong. 
They might have had a right to discontinue 
any claim they had or imagined they had : they 
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could haye no right to do it in an olfensiTe or 
insnlting manner, no right to wound as they 
did, and plainly intended to do. Judgment for 
$10 damagesi and to erase within 15 days from 
judgment the resolution of the 9th October, 
1880, and to pay the costs of this action. 

J, B. Lqfieur for plaintiff. 

R, ^ L. Zd^amme for defendants. 



COUBT OP QUEEN'S BENCH. 

HoMTUAL, Nor. 29, 1881. 
DoBioN, C.J., Bamsat, Tkssub, Cross k Babt, JJ. 
Whitman (plff. below), Appellant, and Thk Coa- 

PORATION or THX TOWNSHIP OF STAJfBBmOl 

(deft, below), Bespondent 

Mumeipal Code — F^wU Uoad^ObliffaUim ioftnce. 

The feneeM eeparaUng a /r<mt road from a4jaeeni 
landi are not part qfthe road^ to be eonUrueted 
at the eott of the municipality. 

The action was brought by the appellant in the 
Circuit Court for the district of Bedford, alleging 
that the respondents had illegally opened a road 
across appellant's land and had neglected to 
fence it, whereby the appellant was injured, and 
put to expense in fencing his land. 

The respondents pleaded that the road opened 
was a front road, and that they were under no 
obligation to make the fences. 

The final Judgment in the Court below was 
rendered by Dunkin, J., dismissing the action 
for the following reasons : 

" Considering that it is sufficiently established 
ineridence that the road in the declaration 
mentioned, and by reason of the making of which 
the plaintiff was put to the expense of fences, 
which by this suit he seeks to recover from the 
municipality defendan<^ was duly established as 
a front road in respect of the lots thereby 
traversed, and notably of the land of the plain, 
tiff here in question, and that at the time here 
in question the same was, and that it is such 
front road ; 

*' And considering that the fences along such 
front road upon the said plaintiff's land were, 
and are consequently by law, a charge, not upon 
the municipality defendant, but altogether upon 
the plaintiff, and that the municipality defend, 
ant has in the premises in no wise wronged him 
the plaintiff." 

The minority of the Court held that the judg- 



ment should be affirmed. The following dissen- 
tient opinion was delivered by 

Bamsat, J. This case brings up a qaesti^ 
which, so far as I know, is novel, and it is in 
contradiction to opinions generally recelTed, 
which, however, seem to me to be unfounded. 
It will, therefore, be necessazy for me to ex- 
plain, with some precision, the grounds of my 
dissent from the judgment about to bo rendered. 

The appellant sued the respondent for the 
cost of fences which he had been obliged to put 
up owing to the opening of a front road across 
his land, and for damages arising from the 
frdlure of respondent to put up such fences. 
By the Municipal Code, the local municipali- 
ties (save three) in five counties support all the 
cost of municipal roads and bridges in the 
municipality. Art. 1080. << In the municipal- 
ity of the town of Sherbrooke, in the local 
municipalities of the counties of Compton, 
Stanstead, Brome, Missisquoi, Huntingdon and 
Richmond, excluding therefrom tho mnntci- 
pality of 81 George of Windsor, and in those 
of the county of Shefford, excluding the muni- 
cipalities of Milton and Boxton, all works on 
municipal roads and bridges are executed at 
the expense of the corporation, in the same 
manner as if a by-law was passed to that end 
under Art. 535." This is, in effect, to establish 
for these places a system of road-making dia- 
metrically the reverse, in every paiticnlar, oi 
the general law on the subject. I understand 
that this is not denied by the majority of the 
Court ; but that it is contended the fences are 
not a part of the road. And here, it seems to 
me, the error begins. It is perfectly true 
that the common law of the Custom of Paris, 
in rural parts, did not oblige the construction 
of fences, and if that law had remained un- 
changed I should have concurred in the judg- 
ment of the Court. But this rule has been 
totally changed. The change began, in the 
first place, by the usages of the country, owing, 
probably, in great measure, to the abundance 
of wood. The deeds of concession made the 
construction of fences a contractual obligation, 
and one so general as to be a common, if not a 
common law obligation. So much was this the 
case that the Agricultural Act treated fencing as 
a common law obligation, similar to boundaries. 
Without question or hesitation, the OivU Code 
I adopted this. Art 605 : " Breiy proprietor may 
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oblige his neighbor to make, in equal portions 
or at common expense, between their respective 
lands, a fence or other sufficient kind of separa- 
tion according to the custom, the regulations 
and the situation of the locality." There is no 
exception for the property of a municipality, 
whether it be a road or otherwise, and in prac- 
tice no such exception is ever claimed by, the 
municipalities. They fence their roads with 
their neigl^rs. With regard to by-roads 
(roules)f to which the attention of the Legisla- 
ture was specially called, there is an article 
applying this principle, which serves of course 
as an illustration of the right rule of law in all 
like cases not specially provided for. The Art. 
775 enacts : — 

"Upon any by-road which runs along the 
line of any land, one-half of the fence which 
sepamtes such road from the land, forms part 
of the work to be done upon such by-road. 

" But if a by-road divides a piece of land into 
two portions, the owner of such piece of land 
is not obliged to put up more fences along such 
by-road than he was before the establishment 
thereof. The remainder of the fenciuii; forms 
part of the work on the by-road. 

M The portions of the fences to be made on 
Buch by-roads, in default of provision therefor 
in any procis-verbal or by-law, as the case may 
be, are determined by the road inspector, in 
such a manner that the position of the neigh- 
boring proprietor be not more onerous that it 
was before the establishment of the road." 

But, it will be said, it is provided for by a 
Bpecial Article, 774 :— 

'< The fences which separate any front road 
from any land are at the costs and charges of 
the owner or occupant of such land, when the 
same are necessary." 

But that applies to front roads generally, 
which are upheld by the proprietors, not to 
front roads which are owned and maintained 
by the municipalities. It is true there is no 
special article in so many words declaring that 
thiH does not apply to the municipalities of the 
five counties, but I don't think such excessive 
detail is required. But, at any rote. Art. 776 
re-establishes the true doctrine : — 

"Every fence required on any mimicipal 
rotad must be well made, and kept in good 
order, according to law." 



That is to say, the necessary fences are to be 
maintained by those obliged for them by the 
law. Art. 505 of the Civil Code determines the 
responsibility of the municipality owner of the 
roads, subject to its charge. 

I am therefore of opinion that the appellant 
should have part of his conclusions, namely, 
half the cost of the fencing. 

Judgment affirmed. 

Cfirter j* Carter for Appellant. 

O^Halloran for respondent. 

RECENT ENQLI8B DECISIONS. 

Will — Exlraneout evidence to explain ambiguUy, 
— A dissenting minister appointed Henry 8. 
and William M., of C., executors of his will. 
There were two deacons of his chapel, Henry S. 
and Thomas M., and Thomas M. had a son by 
the name of William Abraham M. There 
appeared to be no other persons answering more 
nearly to the description in the will. Upon 
proof that the testator had expressed a wish 
that the two deacons of his chapel should be his 
executors, extraneous evidence was held admis- 
sible to show that Thomas M., and not William 
Abraham M., was the person intended to be 
nominated by the testator. In the Goodt qf Brake. 
Probate Division, 45 L. T. Rep. (N.8.) 191. 

Will — Bona vacantia — Interest claimed from the 
Crown. — The trustees and executors of a will 
administered the estate ; and upon its being 
decided, in a suit instituted for the purpose, 
that there was an intestacy, and no heir or next 
of kin being discovered, the trustees assigned 
the leasehold property to the solicitor for the 
Treasury, to be held for the benefit of the 
Crown. The claimants, six years afterwards 
established their claim as next of kin of the 
testator, and the court declared them entitled. 
Heldj that the Grown was not chargeable with 
interest on the rents and profits received from 
the property while in its possession. — In re 
Ootman, L. R. 17 Ch. D. 771. 

RECENT U. S. DECI SIGNS. 

Contract — Promiae to marry — What eonetilutee 
r^ueal where no time fbced. — A contract to 
marry without specification of time is aeon- 
tract to marry within a reasonable time. Each 
party has a right to a reasonable delay ; but 
not to delay without reason, or beyond reason. 
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The age of the parties and the pecuniaiy 
Mlity of the man to support a family are proper 
makbers to consider in the reasonableness of the 
delaj in a particular case. In this case the wo- 
man, plaintiff below, was twenty-three years of 
age when the defendant below first became her 
suitor. He was several years older. Her pecu- 
niary means were quite limited. She was at 
service as a domestic servant. He was a well-to- 
do farmer, worth from $10,000 to $12,000. The 
promise was made, as she testified, in October^ 
1877, and repeated from time to time. She tes- 
tifies that he passed the evening of October 4, 
1879, in her company, remaining until after 
twelve o'clock ; that he left promising to call the 
next Sunday and take her to church. He came 
not. She had understood they were to be married 
the next winter. She soon heard that he was 
paying attention to another lady. The second 
Sunday passed without his coming. She then 
wrote him, expressing her regret at his not keep, 
ing his promise, and her grief and pain at his 
neglect of her, and at his attention to another 
girl, and asking his forgiveness for some remark 
she had previously made. To this letter he made 
no reply, and never visited her after the previous 
4th of October. Sunday evening thereafter she 
saw him at church in company with a young 
lady, and both looking at her in an insulting 
manner, but without speaking to her. H^.ld, that 
a jury were justified in finding a refusal to 
many. Marriage is a civil contract. A refusal 
to fulfil it may be as unmistakably manifested 
by conduct as.by words. The true question was 
whether the acts and conduct of the defendant 
evinced an intention to be no longer bound by 
the contract This has been held a correct rule 
in case of an agreement of sale of personal pro- 
perty. Freeth v. Burr, L. E., 9 C. P. 208. This 
rule applies with greater reason to a marriage 
contract, which should rest on mutual affection. 
WagenteUer v. Simmers, (Supreme Court of 
Pennsylvania). Opinion by Mercur, J. — [Decided 
May 2, 1881.J 

Master and Servant. — A master retaining a ser- 
vant in his employ through a stipulated term of 
service, cannot deduct from his wages for lost 
time, nor compel him to make up the lost time. 
He may discharge him for an unauthorized 
absence, but by receiving him back after absence 
he waives the right. [The converse of this was 
held in the city of New York recently. A ser- 



vant of the city worked ten hours a day, at an 
agreed price per day, and subsequently learning 
that eight hours constituted a legal day's work, 
sued the city for compensation for the extra 
hours. Judge Barrett held that the servant was 
not bound to work more than eight hours a day, 
but if he did he was without remedy]. — Baet v. 
Byrne J 51 Wis. 631. 



DisQUAuncATiov or Jokobs* — ^Before the 
Uon of jurors in the Guiteaa case h^ffn on the lith 
ult., Mr. Jostioe Gox made the following address npon 
the Buh)ect of the qualification of jurors : 

" Before yon are interrogated individually, I wish 
to make one or two observations : Under the Oonstita- 
tion of the United States the prisoner is entitled to be 
tried by an impartial jury. But an idea prevails that 
any impression or opinion, however lightly formed or 
feebly held, disqualifies from serving in the character 
of an impartial juror. This is an error. As the Su- 
preme Court say : ** In these days of newspaper enter- 
prise and universal education, every ease of publie 
interest is almost, as a matter of necessity, brought to 
the attention of all the intelligent people in the vici- 
nity, and scarcely any one oan be found among those 
best fitted for jurors who has not read or heard of it, 
and who has not some impression or some opinion in 
respect to its merits.' If the prevalent idea I have 
mentioned were correct, it would follow that the most 
illiterate and uninformed people in the community 
would be the best qualified to discharge duties which 
require some intelligence and information. It is now 
generally, if not universally, agreed that suoh opi* 
nions or impressions as are merely gathered from news- 
papers or public report, and are mere hypothetical or 
conditional opinions, dependent upon the truth of the 
reports, and not so fixed as to prevent one from giving 
a fair and impartial hearing to the aocused, and ren- 
dering a verdict according to the evideneei do not dis- 
qualify. On the other hand, fixed and decided opinions 
against the accused, which would have to be overcome 
before one could feel impartial, and which would re- 
sist the force of evidence for the aocused, would be 
inconsistent with the impartiality that the law re- 
quires. There is a natural reluctance to serve on a 
case like this, and a disoosition to seek to be excused 
on the ground of having formed an (q;>inion, when in 
fact no real disqualification exists. But it is your duty 
as good oitiiens to assist the court in the administra- 
tion of justioe in just such oases unless you are posi- 
tively disqualified, and I shall expect yon on your 
consciences to answer fairly as to the question of im- 
partiality, according to the explanation of it which I 
have i?iven you."— Washington Law Reporter, 

Tub Law of Bzctclss axu Tbictclcs.— A tricycle, 
which was furnished with steam power ap<»i a minia- 
ture scale, as an auxiliary force, was held to be within 
the Locomotives Act. Bicycle and tricyele law is 
thus summed up : ^ They are carriages, so as to have 
the guilt o[ furious driving laid at their door ; they are 
not carriages, if asked to pay toll at a turnpike gate : 
but they ore as much l<icomotives as traction engines^ 
if they eke out their powers of endnranoe with steam, 
be it ever so little, or ever eo oarefaily stowed away.*' 
— Zaw JowmaL 
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TH£ 8UQ0E8TED LAW REFORMS. 

Since our last issue went to press we have re- 
ceived a copy of the "Rapport du,Comitc nomm4 
" pour 8Ugg6rer les mesures & adopter pour rendre 
" plus effif^ace radministration de la justice dans 
<< les Cours Sup^rieure et de Circuit dans et pour 
"^le District de Montreal." The Committee 
were Messrs. S. Bethune, Q. C, R. Laflamme, 
Q. C, and 8. Pagnuelo, Q. C. The report con- 
tains some valuable sufgestionSi and as it is 
desirable that it should be placed on record we 
print it below. It is to be hoped that the sub- 
ject of law taxes will not be suffered to drop 
until some jrelazation of the present heavy im- 
positions is obtained. With regard to the 
Court of Appeal, the censure of the Committee 
seems to be somewhat premature. Sufficient 
time should be allowed to give the new sys- 
tem a fair trial before resorting to fresh meas- 
ures to accelemte the progress of business. The 
wisdom of the suggestion with reference to the 
Court of Review is more than doubtful. It is 
proposed to add two new judges to a Bench al- 
ready formidable in numbers. The expedient 
of taking a third judge from the rural districts 
is decidedly clumsy, and resembles too much 
the patch-work from which the bar have already 
suffered so grievously. Such a system would not 
only diminish the prestige of the tribunal but 
prove a serious hindrance to the continuous 
sittings of the Court. Then, if it be proposed 
to overcome this difficulty by appointing three 
new judges, we would have exactly the state of 
things so strongly condemned the other day by 
the first legal anthorities of England. We 
would have three judges sitting in Review in 
one room, and four judges sitting in Appeal on 
the other side of the passage, and the latter 
overruling the judgments of the former. (See 
<m(0, p. 347.) If the political exigencies which 
control judicial appointments should happen 
to make the Review Court the stronger Court, 
very sad would be the state of affairs. Now, 
it is obvious that if three new judges were 
added to the Appeal Court, the Court might sit 
in two dtvifions at the same time, one at Mon- 



treal and the other at Quebec, and the difficulty 
caused by the increase of business would be 
effectually overcome. We do not say that such 
a change is necessary at present, but it will be 
necessary sooner or later, and we believe it 
would be infinitely better than a double appeal 
in the Province with a further appeal to 
Ottawa. The disbursements of the Court of 
Appeal should be reduced, and the attorneys' 
fees regulated more in accordance with the 
amount involved. We append the report : — 

Le comity nomm6 ti I'assembl^e du barreau 
de Montreal, le trois Decembre courant, pour 
6tudier les questions concernant 1 'administration 
de la justice qui demandent une r6forme imme- 
diate, a I'honneur de faire rapport : 

Qu'il a tenu trois seances oil, apr^ discussion, 
Ton est tomb6 d'a(*cord sur les saggestions sui- 
vantes que I'on consid^re propres 2i rem6dier 
aux griefs dont on se plaint d'avantage. 

Quelquesunes des reformes proposees peu- 
vent 6tre obtenues, comme on le verra, par 
I'initlative suit des juges ou du gouveruement 
sans Tintervention de la legislature ; les autres 
demandent uue legislation nouvelle ; votre 
comite esp6re que les suggestions qu'il fait rece- 
vront, de ia part de ceux qui sont le plus sp6ci- 
alement charges de veiller k la bonne adminis- 
tration de la justice, toate Pattention et les 
6gards que demande un sujet aussi important. 

Jdoks Etrakoers. 

Le barreau de Montreal et le public ont de 
grandes obligations & plusieurs juges qui resi- 
dent en dehors de cette ville, pour I'aide qu'ils 
ont donne depuis plusieurs ann6es aux juges de 
ce district, et nous desirous leur en exprimer 
publiquement notre reconnaissance. 

II serait \k d6sirer, dans I'interet de I'adminis- 
tration de la justice, que tons les juges r^sidas- 
sent dans les grands centres, d'oii lis iraient 2k 
tour de r61e tenir les cours dans les districts 
ruraux. 

La nomination d'un septidme juge de la Cour 
Supdrieure k Montreal, et les changements que 
nous sugg6rons dans le but d'abr^ger les enqud- 
tes et de mettre fin aux longs d61iber6s, ren- 
dront pen n^cessaire, & Pavenir, I'aide des juges 
etrangers. Lorsqu'il sera necessaire d'y avoir 
recours nous espSrons que I'hon. juge en chef 
consultera les juges de Montreal et notro b&ton- 
nier afin d'^viter de demander des juges qui n'ont 
pas la confianoe du barreau de ce district, ceux 
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smtoot dont la presence k Montreal a 80uley6 
des plaintes gSndrales. An cas od Ton n'aurait 
point d'Sgard k cette recommandatlon, 11 sera 
du devoir de notre bittonnier de convoquer sanB 
d61ai une nouvelle assemblee du barreau. 

Nous croyons devoir signaler an goaverne- 
ment f^d^ral lea inconv^nients de nommer k la 
charge de juges de la Cour Sup^rieure, des bom- 
mes qui n'ont point lea connaissances oul'exp^rio 
ence neceesaires pour assurer aleurs decisions la 
con fiance et le respect que requiert la justice,soQB 
le pr^tezte qu'onleur assigne des districts oil les 
affaires sont presque nulles. lis devraient dtre 
en 6tat de singer devant toutes les cours de la 
province, oil leurs services sont souvent requis ; 
de fait) ces juges 8i6gent fr6quemment dans les 
antres districts, obtiennent quelquefois un chan- 
gement de territoire, et seront toujoura un ob- 
stacle k la reunion de tous les juges dans les 
grands centres. 

COUB DB REVISION. 

Les firais onormes et les delais des appels k la 
Cour du Banc de la Reiue rendent nteessaire le 
maiutien de la Cour de Revision qui foumit 
d'une mani^re prompte et peu codteuse, le, 
moyen de faire reviser la decision des premiers 
juges. N6anmoins, pour obvier k 1 'objection 
qui est souvent laite que les juges de premiere 
instance se consultent mutuellement sur les cau- 
ses qui leurs sont soumises, ainsi qu'ils I'adme- 
tent eux'mdmes tr6s frequemment en rendaut 
leurs jugements, ce qui les rend incompetents k 
sieger en revision sur des jugements qulls ont 
plus ou moins contribue k faire prononcer, ou 
du moins sur lesquels ils ont dejk exprim6 une 
opinion, nous croyons devoir suggerer que deux 
juges residant. Tun k Quebec, Tautre k Montr6al, 
devraient s'occuper exclusivement des causes 
porl6es en revision et former la Coui' do Revi- 
sion pour la province avec un troisidme juge 
des districts ruraux qu'lls s'adjoindraient de 
temps k autre. Cette cour siegerait presqu'en 
permanence k Montreal et u Qu6bec, soit quatre 
jours par semaine, suivant les besoins du service 
et jusqu'i^ ^puisement du rdle. 

CouB d'Appbl. 
Nous regrettons que la nomination d'un sixi- 
^me juge il la Cour d'Appel n'ait pas eu tout 
I'effet qu'on en attendait; le r61e est aussi charge 
a Montreal qu'auparavant, et il faut encore at- 
tendre plus d'un an pour plaider une cause apr^s 
qu'elle est inscrite. La nouvelle proclamation dn 



Lieut. Gouvemenr en Conseil qui nous acoorde 

cinq termes an lieu de qnatre est insnffisante. 

La Cour d'Appel devrait singer k Montreal pres- 

qn'en permanence, soit quatre jours par semaine 

k I'excepGon des qnatre termes ordinaires k 

Qu6bec, et la Cour Criminelle ne devrait jamais 

dtre nn emp^chement auz stances de la Cour 

d'Appel. On ponrrait focilement faire pr6sider 

la Cour Criminelle par nn jnge de la CourSupe- 

rieure, et nous sugg^rons qu'il en soitainai aussi 

lougtemps que le r61e en appel ne s^na pas 

4pui86. Pour panrenir k faire sieger la Cour 

d'appel en permanence, comme nons le deman- 

dons, nous croyons que la chose devrait itte 

reglee par nn ordre en conseil da Lieutw Gon- 

yernenr. 

Code db Procedure. 

Nous avons appris avec satisfiaction que le 
gouvernement provincial avait mis k l'6tude le 
code de procedure et la rtorganisation des tri- 
bunaux de premiere instance. Mais nous croy- 
ons devoir signaler que cette oeuvre difficile 
exige beaucoup d'^tude, une grande connaissance 
des besoins du pays et surtout beauooup de dis- 
cussion. Ce r6sultat ne pent dtre obtenu que 
par la cr^tion d'une commission de quatre & 
cinq personnes y compris les secretaires, qui 
devraient en outre soumettre son travail aux 
juges et aux diff6rent8 barreaux de la province 
qui se rduniraient ensemble k cet effet k Quebec 
et k Montreal. 

Frais db Justicb. 

L'imp6t sur les procedte judiciaireSi plus parti- 
culi^ment dans ce district, est injuste, exor- 
bitant^ et odieux, et grandement prfjudictable 
aux int^rdts de la profession. II est pr61ev6 
sur un nombre de personnes comparativement 
limit6 ; il p^e principalement sur la classe la 
plus malbeureuse en infligeantau d^bitenr inca- 
pable de sattsfaire sea crdanciers une dette addi- 
tionnelle qu'il lui &ut payer k I'Etat. 

L'acc^ aux tribunaux doit etre libre, la jus- 
tice comme la liberty individuelle ne ponvant 
dtre an objet de commerce ; la matiere d'un 
contrat ne doit pas dtre imposable. Lea tribu- 
naux n 'existent pas dans I'interdt des plaidenrs 
seulement, mais pour la protection de la soci^t^ 
en g6n6ral. Ceux qai ne sont pas dans la n6cea- 
site d'y recourir ne leur doivent paa moina la 
s6curit6 dont ils jouisaent dans leur personne et 
leur propri^te, et sont Sgalement tenna de con- 
tribuer k leur maintien. La preservation de 
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Fordre et la impression de Pinjnstice depend 
de Pexistence et de I'efficacit^ des tribunaux. 
La r^gle Stabile dans une contestation entre 
deux plai dears sur toute qaestion de droit de- 
rient nne garantle pour tous cenx qui sont dans 
le m£me cas. De toutes les charge? d'une com- 
munaute ciyilisSe, aucune n'exige une repara- 
tion plus nniverselle, plus equitable et plus en 
rapport avec les moyens des contrlbuables, et 
ce, proportionnellement & la propri6te et t\ la 
richesse de chaque individu. Le syst^me actuel 
met la plus forte partie de ce &rdeau sur le 
plaideur malhenreux. 

Dans tous les pays oil la n^cessite des gou- 
vernements oommande la recherche de sources 
de revenns on a cru ne devoir exiger qu'unc 
taxe Ugdre, correspondant h, pen pr^s h cellc pre- 
lev4e sur les contrats gen6ralement et comme 
contribution pour le salaire des officiers. Ici 
on en &it nne taxe spSclale exorbitante, hors 
de toute proportion avec les impOts ordinaires. 

Sous prStexte de pr6Iever un impdt pour la 
construction du Palais de justice h Mohtr6al, & 
une Spoqne od le district comprenait an terri- 
toire aujourd'hni subdiyis6 en neuf districts in- 
dependants, on avait d'abord impost une taxe 
comparativement l^gdre. On I'a depuis aag- 
mentSe et multipliSe, et notre district r^duit 
aux prSsentes proportions a pay6 cinq fois et 
au de\h cette construction. Apr^s avoir fourni 
les frais de construction poor les cours dans les 
nouveaux districts, le gouyemement leur a im- 
post una taxe inoindre que cello exig6e des con- 
tribuables de Montr^l, de sorte que le plaideur 
dans notre district contribue encore plus que 
celui d'ancune partie de la province apr^s avoir 
pay6 tons les frais des constructions requises 
pour Tadministration de la justice chez lui. 

Ce syst^me est en outre tr^s pr6judiciable aux 
interdts de la profession en fusant de chaque 
avocat un percepteur de droits, un agent du fisc. 
II ne pent suivre les interdts de son client sans, 
k chaque 6tape de la procMure, avoir k lui si- 
gnifier la nScessitS de faire des avances de fonds 
en dehors de toute proportion avec ses hono- 
mires tariffs. En ajoutant les frais de stSno- 
graphie requis par notre syst6me d'enquSte et 
merite, le seal anjourd'hui praticable et qui 
n'est nteessaire que pour fitciliter le travail des 
jnges qui devraient strictement prendre notes 
du tSmoignage, on peut affirmer qu'en moyenne 
Tavocat) pour obtenir son maigre honoraire de 



$60, dans une cause premiere classe contestSe 
soit qn'il repr^sente le demandcur on le defen- 
deur, doit percevoir pour le fisc une somme an 
moins 6gale et le plus souvent excedant de 
beaucoup ses honors ires. 

En Cour de Circuit les d6bour86s sont de $4 
k $12, environ, suivant la classe d'action. 

En Cour Supdrieure, ils sont de $25 a $35 en 
outre des frais d'enquSte qui, avec le syst^nie de 
la stenographie tel que suivi actuel tement, sont 
d'environ $50 par cause, formantun total de $75 
k $85. A cela il faut ajonter la taxe sur les de- 
pots 2 p.c, etles taxes sur les ventes judiciniren, 
4} p.c. 

Sur la vente d'un immeuble 

de $2,000 cela forme : 
D6bours6s du demandeur en 

Cour Supfirieure $50 ^ 

Saisie, annonces et vente par "^ 

It 8h6rif 60 

Taxes, 4^ px:, sur $2,000.. 90 
Deboursos sur la collocation 25 

$225 

Outre environ 35 

que le defendeur a pay6 au 

fisc pour se d6fendre 

Total $260 on 13 p.c. 
sans parler d'honoraires d'a. 
vocats. 

En Cour d'Appel, les d6bours68 sont d'au 
moins $73 et souvent davantage ; en Cour 
Supreme, ils n'atteignent que $22 k $23. 

Toute requite en Cour de Circuit, coQte 50 
cents ; en Cour SupSrieure, $1 ; en Cour d'Appel, 
$2 ; en Cour Supreme, dix cents. 

Le syst^me suivi en France et dans la pro- 
vince d'Ontario, d'acoorder aux officiers de jus- 
tice un traitement fixe, peu elev6, avec de Idgers 
honoraircB d'office, est de beaucoup pr6f(§rable 
i\ celui de faire supporter par les plaideurs tous 
les frais de ces officiers ; nous protestons sur- 
tout contre Timposition de taxes sur les procS- 
d6s judiciaires dans le but de payer le co^t des 
b&tisses destindes aux Cours de Justice, Tindem- 
nit6 des jures, et mSme d'augmenter les revenus 
du gouvernement. 

Quant aux stenographes, ils devraient 6tre 
des officiers de la justice, pay&i par le protono- 
taire dont la fonction est de prendre des notes 
du tdmoignage, lorsque le juge ne le fait pas 
lui-mSme, ou par le gouvernement; les pla^ 
deurs ne devraient payer qu'un honoraire fixe, 
peu 61ev6, pour chaque deposition quelqu*en 
soit la longueur. 
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Les notes du stcnographe devraieot 6(re dcpo- 
86e8 au greffe, et tranecrites sealement lorsqiril 
y a r6 vision ou app«l. Le jupe rend rait son 
jugement siir ses noten, itH'il a bcsoin de reterer 
aux notes di s sttoographes, il pourrait le man- 
dor et lui faire lire la partie dc la deposition 
dont il a besoin. 

Pour la transcription, lon-qu'elle a lieu, il ne 
deviait £tre ezig^, dans aucun cas, plus de dix 
centins par cent mots. 

Quelques unes des recommandations qui pr^- 
cMent exigent nne Ugislation nouvclle, d'au- 
tres, Taction du gouveraement ou desi juges de 
la Cour Superieure. Celles qui suiveut pt^uvent 
dtre adoptees de suite par Ics juges de la Cour 
tiup^rieure, si elles renconlrent leur approba- 
tion. 

(The suggestions which follow the Report are 
those which were published in our last Issue.} 

TREATMENT OF PHISOyERS ON TRIAL. 

The trial judge in the Ouiteau case has been 
blamed in some quarters for not resorting to 
sharp measures in order to restrain the torrent 
of vituperative eloquence flowing from the 
prisoner. Even if it were proper to gag a per. 
son undergoing his trial, it is clear that such a 
coQESe would have been bad policy in this case, 
because the prisoner's sole defence has been 
effectually rebutted by his own showing, and 
the jury can have little difficulty now in estimat. 
ing the plea of insanity at its proper value. But 
an article which we copy elsewhere, from the 
IrUh Law Titnes^ shows how irregular would be 
any interference with the prisoner's freedom of 
utterance while on trial for his life. It appears 
that English judges have refused to allow hn 
unruly prisoner even to be manacled while un- 
dergoing his trial. Some of the cases referred 
to probably go too far. Take the case of a 
powerful ruffian — a bushranger — who knows 
that his life has been forfeited half a dozen 
times over, by the most brutal crimes, and who 
has at last been apprehended by the police after 
a bloody struggle. Is he to be allowed a 
chance to commit fresh crimes in an effort to 
escape prompted by the removal of all impedi- 
ments 7 A man may be restrained from vio- 
.lence to others without sensibly diminishini^ 
his personal ease or interfering with his liberty 
of defence. See also, in connection with this 
subject, 2 Legal News, p. 337. 



NEW BOOKS, 

Drinks, Drinkers, and DRnnciNo; or the 
Law and History of Intoxicating Liquors. By 
B. Vashon Rogers, Jr., of Osgoode Hall. Albany, 
Weed, Parsons it Co. 

This book, though published in the United 
States, is from the pen of a Canadian banister, 
Mr. Rogers, of Kingston, Ont. We have already 
had occasion to notice one of Mr. Rogers' works 
—The Law of Hotel Life— <2 Legal News, p. 
353), and we then indicated that we were £fivor- 
ably impressed by the ability with which the 
author, though treating a legal topic in an un- 
usual vein, handled his subject. This impres- 
sion has been in no respect weakened, but 
rather confirmed by an examination of the 
present production. Though "Drinks, Drink- 
ers and Drinking " may suggest broad comedy, 
Mr. Rogers is more serious than usual in his 
essay upon the law as involved with the use of 
intoxicating beverages. But to compensate for 
this, he has given us some chapters which ex- 
press in the purest English the result of 
considerable research into a not uninteresting 
branch of law. The historical chapter will 
well reward the reader. The lawyer who needs 
some light reading at Christmas time cannot do 
better than send to Albany for a copy of this 
work. We could easily find some good pas- 
sages for quotation, but we do not like to spMl 
the feast 



THE RIGHT TO MANACLE PRrsONERS. 

The question of the right to manacle prison- 
ers, which arose before the commission of Oyer 
and Terminer on Wednesday last, is one that 
has not frequently been the occasion of contro- 
versy in modem times. It may, however, oc- 
cur at various stages of the prisoner's custody, 
— at the time of his arrest, of his committal to 
jail, and of his appearing at the bar ; and a few 
words upon the law applicable to each of those 
contingencies may here be useful. 

In the first place, as regards the arrest, we 
consider that ordinarily, and not merely when 
the apprehension takes place on mere snspicion 
(as laid down by Mr. Levinge, Justice of the 
Peace), an unconvicted prisoner ought not to 
be manacled, unless there is reasonable ground 
to fear an attempt at escape or rescue ; and if 
without reasonable grounds the prisoner is 
manacled, the constable would seem to be 
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liable to an action for assault. Wright v. Courts 
4 B. & C. 596 ; Gnffin v. Coleman^ 4 H. & N. 
265 ; Smith ▼. Breara and Beach^ 1 Ir. L. T. 611 ; 
2 Hale P.O. 219. Neither, in the dubious inter- 
val between the commitment and trial, should 
the prisoner be loaded with needless fetters : 
Fleta, Lib. c. 26 ; Mirror, c. 5, § I, n. 54 ; 4 Bl. 
Com. 300 ; 1 Rol. 807, 1 ; 2 Inst. 381 ; 1 Hale 
P.O. 601 ; 2 Hawk. c. 22, § 32 j and if the jailer 
shall imprison a man so straightly by putting 
him in stocks, or putting more irons upon him 
than is needful, an action will lie against the 
jailer: Fitah, Nat. Brev. 93; Dalton, c. 170, § 
13; 1 Ed. III., St. 1, c. 7 ; 14 Ed. Ill, st. 1, c. 
10; 17 St, Fr. 453. 

Lastly, as to the trial at bar, we apprehend 
that the prisoner ought not to be handcuffed. 
This question arose in 1867, when the prisoners 
charged with the Fenian outrage at Manchester 
were brought in fetters before the police court, 
when their counsel, Mr. Ernest Jones, having 
fiuled in his peremptory demand for the re- 
moval of the manacles, went so far as to throw 
up hi 4 brief (See 1 Ir. L.T. 603.) But, in our 
opinion^ such a demand could not be insisted 
upon as of right. That the prisoner ought to 
be unshackled we doubt not ; the custom is so ; 
but it is a matter lying within the discretion of 
the conrt. In State v. Kring, 1 Mo. 439, 
affirmed 64 id. 591, indeed, where the prisoner, 
having on a former trial assaulted a by-stander, 
was brought into court the second time ironed 
upon his wrists, and the conrt reftised to order 
the removal of the lronS| Bakewell, J., said : 
^ It was no sufficient reason for compelling the 
prisoner to stand his trial for his life with gyves 
upon his wrists and his hands bound together. 
Officers of the court could have been placed 
around him if he was considered daogerous to 
by-standers, or he might have been placed in an 
enclosed space within the bar of the court, as 
was the English custom. Any proper pre- 
caution against escape, or to guard against 
danger or violence from a prisoner, may be 
taken during the trial. These may be such as 
will not deprive his counsel of free communi- 
cation with him, and will not tend to inflict 
physical torture upon the prisoner, or to deprive 
him of the freest use of his limbs, and of all his 
fiu:ulties in that moment of extreme jeopardy. 
But it is certainly not permitted to fetter his 
hands, and if he is brought into court in irons 






he is entitled to have them removed whilst 
actually on trial ; and it is error in the court to 
refuse to order the prisoner to be unbound." 
But in a later case, Fairt v. State^ I Southern 
L.J. 348, we find it distinctly held that the 
right to manaole prisoners during their trial 
exists, and should be left to the discretion of 
the court. There the prisoner, who had been 
convicted of murder, appealed by reason of the 
court below having ordered his feet to be 
shackled at his trial. He had threatened that 
if he were found guilty he would never come 
out of the court house alive, but that he would 
escape, or that the officers would have to shoot 
him ; and the sheriff, knowing his character, 
was persuaded that he would attempt to carry 
out his threat; on hearing which the judge 
ordered the sheriff to take any necessary pre- 
cautions to prevent any attempted escape, but 
not to place the lions on his hands, nor to al- 
low the jury to see what was done. His coun- 
sel asked to have the prisoner's feet unshackled. 
The court replied that the irons had been 
placed on the prisoner in consequence of rep- 
resentations made by the sheriff, and proposed 
to have him sworn as to the cause ; but to this 
course counsel objected ; and the shackles were 
not removed. The Supreme Court refused to 
reverse the conviction, holding that while it 
ought to require an extreme case to justify the 
placing of shackles or manacles upon a prisoner 
when undergoing trial, yet whether it is neces- 
sary or not should be left to the discretion of 
the trial court, and cannot be reviewed on ap- 
peal. An extreme case, certainly, was that 
which came before the Commission of Oyer and 
Terminer ; yet we wholly approve of the hu- 
mane determination of Baron Oowse. Peter 
Dillon, it will be recollected, was indicted for 
assaulting James Kelly. After a most violent 
scene, Dillon actually attempted, in the dock, 
to strike the governor of the jail, whereupon 
the learned judge ordered that handcuffs should 
be placed on the prisoner. This was accom- 
plished after violent resistance, the prisoner 
kicking and striking about him; and then it 
was resolved to lash him by the hands to the 
bar of the dock. He then fell on the floor, and 
appeared as if working in a fit. " Remove him 
to the cells," said the learned Baron, " I will 
not try him in his present condition at all. 
Remove him ; take the handcofis off him ; let 
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him be taken back to the prison from whence 
he came ; and let the prison officer report to me 
in the morning his condition. It is imposaible 
that he should be tried in his present violent 
condition. It is not a proper thing for the 
ends of justice to carry on the solemn form of a 
trial in the presence of a man in that state. 
That man appears to me to be out of his mind." 
The accused was then with difficulty remoyed^ 
wrestling with the police and wardens as be 
disappeared, and uttering deep groans. Mr. 
Sheehan, Grangegorman Prison, stated that 
when he was stationed at Spike Island, the 
prisoner was a conyict there, and he was yery 
yiolent He belieyed that the fit which the 
prisoner appeared to haye was mere acting. 
"But," said Baron Dowse, "it would be inde- 
corous in a court of justice to carry on the trial 
of a man in that condition. I for one will never 
sanction, as a judge, the trial of a prisoner at 
the bar of a court of justice while he is in 
irons— neyer.'» See 3 Inst. 34 ; 1 East P.O. c. 
16, § 17 ; Leach, 36; 3 Burr. 1812; 4 St. Tr. 
1303 ; 13 id. 221 ; Brit. c. 6.— /ri*A Laiw Times. 

NOTES OF GASES. 

COURT OF QUEEN'S BENCH. 

Months AL, Noyember 29, 1881. 
DoRioN, C. J., Ramsay, Tsssisr, Cross, k Baby, JJ. 
Sbnsoal y. La Compaonib o'licPRiicBRnB db 

QUBBEC. 

DeeHnatary exception — AmendmetU qf declaration 
— Changing nature of action. 

Where an action it brought in the dittHct qf Mont- 
real/or libel in another diHrietf and the defen^ 
dant excepts to thejuriediction^ the plaintiff wiU 
not be allowed to amend by alleging publication 
in the district qf Montreal. 

The plaintiff petitioned for leaye to appeal 
from a judgment of the Superior Court, Mont- 
real, Jett6, J., refusing him permission to amend 
his declaration. 

The judgment of the Superior Court, which 
follows, will seire to explain the nature of the 
action, and the amendment desired : — 

«Consid6rant que par son action en cette 
cause, le demandeur reclame de la d^fenderesse, 
propri6taire du journal f^Eleeteur public & Qu6- 
bec, une somme de $100,000 de dommages qu'il 
all&gue lui ayoir 6t6 causds par la publication 
d'6crits injurienz k son 6gard ; 



" Considerant que la d^fenderesse a dtelin^ 
la jurisdiction da ce tribunal, attendu, lo. q ne 
ce n'est pas celui de son domicile ; 2o. qu'elle 
n'a pas 6t6 assignee dans les limites de ce dis- 
trict : et 30. que la cause d'action n*a pas et ne 
paraft pas ayoir pris naissance dans ce dit dis- 
trict; 

'^Consid^rant que les parties out ensnite in- 
scrit leur cause pour audition sur le merite de la 
dite exception d^clinatoire, mais qu'an jour fix6 
pour telle audition le demandeur, apr^s en ayoir 
donne ayis ^ la d^fenderesse, a demand^ par 
motion quUl lui soit permisd'amender sa decla- 
ration de mani^re k allcguer que les ecrits re- 
proch^s out 6t6 publi6s et mis en circulation 
dans le district de Montreal, de mani^re h don- 
ner par \h jurisdiction & cette cour sur la dite 
demande, et que 1 'inscription pour audition sur 
Texception d6clinatoire a £te ensnite rayee du 
r61e du consentement des parties, en sorte que 
la dite motion est maiutenant seule soumise a 
Tappr^ciation du tribunal ; 

" Consid^rant en droit que la competence des 
tribunanx est rigoureusement d6termin6e par la 
loi, et qu'aucune cour ne pent de sa propre au- 
torit6 6tendre sa jurisdiction ; 

<< Consid^rant que cette regie est absolue et 
sans modification possible lorsque la mati6re 
m^me du litige 6chappe k I'autorit^ du tribunal, 
et que si elle pent £tre modtfiSe dans le cas oil 
Pincomp^tence n'est que relatiye k la persomne, 
cette modification ne pent rteulter que du con- 
sentement de la partie elle-mdme ; 

" Consid^rant que dans I'esp^e la demande 
telle que formulae n'indique aucunement quele 
tribunal ait jurisdiction pour en oonnaitre ; 

<< Consid^rant que Men que rincomp6tence 
d6nonc6e soit ici personnelle k la partie d^fende* 
resse, cette partie, loin d'acceptcr la jurisdictioa 
de cette cour, la decline, et par son exception 
demande son renyoi deyant le tribunal compe- 
tent; 

*< Consid6rant qu'en I'absence d'une telle ex- 
ception de jurisdiction par la d^fenderesse, la 
cour ne pent passer outre et s'attribuer nne juris- 
diction qui ne lui a pas ht^ donn6e ; 

<<Con8id6rant que la motion fidte par le de- 
mandeur demandant la permission d'amender 
sa declaration aurait pour effet d'attribner & ce 
tribunal, malgre le refus de la defenderesse 
d'y conseutir, la jurisdiction qu*elle ne possdde 
pas maintenant ; 
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"Confliddrant en ontre que dn moment que la 
jurisdiction est contest^e, le tribunal ne peut 
puser ontre k prendre connaissance d'aucune 
demande incidente ou autre, tant que la compe- 
tence n'est pas certaine ; 

* Benvoie la motion du demandenr avec de- 
pens.** 

Ramsay, J. The action sets up a libel at Que- 
bec, and now the plaintiff seeks to turn it into an 
action for publishing in the district of Montreal. 
Id other words he seeks to bring a totally new 
action. I think the Court was right in refusing 

leave to amend. 

Petition rejected. 

ArchambauU ^ Damd, for plaintiff. 

Mercier, BeamoUU i Mftrtineau, for defendant. 



SUFEBIOE COURT. 

MoNTRBAL, Dec. 10, 1881. 

Brfore Maokat, J. 

Boss eioL es qual, v. Gdilbault. 

lAquidaton — Canada Agricuhural Inmranee Con^ 
pony 41 Vie, e, 38. (Can.) — Quality to make calls, 

TAefliguidalorM to the Canada Agricultural Inet^ 
ranee Con^Mmy are duly qualified under 41 
Vie. e, 38 (Can.) to make ealla. 

This action was brought by the plaintiffs as 
assignees of the Canada Agricultural Insurance 
Company for $200, being the amount of four calls 
of 10 per cent each upon certain shares of the 
company held by defendant. The first two calls 
were made by the directors of the company 
prior to its liquidation : the latter calls were 
made by the plaintiflGB, es qualitS^ as liquidators 
of the company's affiiirs. 

The defendant pleaded, principally, that the 
pUuntifis had no quality to make the calls, and 
that the special Act (41 Vic, c. 38. Can.), by 
which the company was placed in liquidation, 
only gaye to the plaintifDs the powers of official 
or interim assignees, and that a meeting of 
creditors was necessary to confirm the appoint- 
ment to entitle them to act as liquidators. It 
was further pleaded that the Acts incorporating 
the company as well as the Act putting it into 
liquidation were uUra viree^ quoad the Dominion 
Parliament ; that the company had commenced 
business before having the amount of stock re- 
quired by its charter paid up, and that the direct- 
ors of the company were guilty of eztrayagance 
and illegal acts. 



PiB Curiam. By the preamble itself of the 
Act 41 Vic, c. 38, it appears that the plaintiffs 
were appointed liquidators by the creditors 
themselyes, and that this appointment was con- 
firmed, and a third (Geo H. Dumesnil) added by 
Parliament) and inasmuch as, had a meeting of 
creditors been called they would haye had no 
power to replace the plaintiffs ; and as by the 
general tenor of the Act it appears to haye been 
the intention to giye the plaintiffiB full powers 
of liquidation, their quality is established, and 
the calls were legally made by them. As to the 
other pleas, there is nothing in them which the 
defendant, as shareholder of the company, could 
urge against the payment by him of his liability 
on the stock, and the judgment must go for 
pUintifis for debt, interest and costs. 

Churehf Ball j* Atwaier, for plaintiffs. 

T, Bertrand, for defendant. 

BUektef Q. C, Counsel. 



SUPERIOR COURT. 

MoNTRSAL, Sept. 30, 1881. 

Bejbre Papinbau, J. 

BiNKs y. Thb Rbctor and Cbubcb Wardens of 
TBI Parish of Trinity, and Thb Trust & 
Loan Co. of Canada, opposants. 

Immoveable by deetinaUon — Cryan in Church, 

An organ placed in a church ueedfor public worthy 
becomes an immoveable by destination under 
376, 379 C.C. 

The organ in Trinity Church, Montreal, hay- 
ing been seized, the opposants filed an oppo- 
sition d fin d'annulerj on the ground that the 
organ was an immoyeable by destination, and 
had already been seized with the Church by the 
opposants under a judgment obtained by them. 

Papinbau, J., maintained the opposition. 

Judah j- Branehaudj for opposants. 

L. H. Davidson, for plaintiff contesting. 



SUPERIOR COURT. 

MoNTBBAL, June 27, 1881. 

Be/ore Kaokat, J. 

Gauvrbau y. RoY« 

Besiliation qf lease — Urgent and necessary repairs — 
Reduction rf rent. 

This action was for the resiliation of a lease 
made between plaintiff and defendant. ,The 
declaration alleged that while the plaintiff was 
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in poasession of the premises the defendant 
rendered them uninhabitable by making repairs, 
which caused damage to plaintiff. The latter 
asked for the resiliation of the lease and to 
be compensated for the damages occasioned to 
him. 

The plea was that the repairs were urgent 
and necessary, that the defendant had done 
all that was possible to prevent loss or injury to 
the plaintiff, and had endeavored to finish the 
repairs in the shortest possible time, and he 
fturther alleged, that the plaintiff had consented 
to the repairs being made while he was In the 
house. 

The Court on the authority of the following 
decisions dismissed the action : 

Moruon v. Lcmgevin^ A.D. 1870 ; tenant on a 
five years' lease quit abruptly because repairs 
were going on. The landlord succeeded. Dur 
freuM y. Hubert, A.D. 1871 ; repairs not need- 
lessly delayed, the tenant owing to less enjoy- 
ment got a reduction of rent allowed. The 
tenant in this case took no Mse position. Lan- 
gemn y. SmScal^ A.D. 1869, and Witeman r. 
CauUryj A.D. 1874, where diminution of rent 
was claimed by tenants and they succeeded. 

The judgment is as follows : 

" The Court, etc. 

<< Considering plaintiiFs right to resiliation 
" not seen, no other action than Ibr diminution 
" of rent in any, the most fiftyorable view for said 
« plaintiff, doth, maintaining the plaidoyer first 
« pleaded by defendant more particularly, dis- 
'< miss the present action with costs." 

Lonffpri i David for plaintiff. 

Barnard, Beauchamp f CreigkUm for defendant. 



SIR QEOROE BRAMWELL, 

It is announced that Sir George Bramwell, 
late of the Court of Appeal, is to be raised to 
the Peerage. Sir George, who, in 1856, suc- 
ceeded Baron Parke (Lord Wensleydale), says 
the London Tftnex, has been upon the Bench 
twenty-fiye ^years, a longer period than any 
judge in our times except Baron Parke himself 
who sat upon the Bench twenty-eight years. Sir 
Alexander Cockbum, the late Lord Chief Jus- 
tice, was the only judge who had been raised to 
the Bench as long ago — he having been ap- 
pointed in the same year — but he died and left 
Sir George still upon the Bench. The late 
Lord Chief Baron, Sir Fitmroy Kelly, though 



many years older than Sir George (who had 
been in early life his pupil), was &r younger as 
a judge, having been appointed in 1866, when 
Erie and Pollock retired. The natural effect of 
such a long tenure of judicial office as that of 
Sir George Bramwell is, as regards not only the 
Bar, but the Bench, to invest a judge with very 
great authority. All the other judges, tho 
oldest of whom have only been eight or nine 
years on the Bench (except Lord Justice Lush, 
who has been thirteen or fourteen) had prac- 
tised before him for years, and consequently 
could not help looking up to him with the 
deference due to known experience and the 
long exercise of judicial authority. The career 
of Sir George Bramwell was, indeed, in every 
way remarkable. The mere dates suffice to 
show that his abilities must have been great 
and his progress rapid ; for, as he was called to 
the Bar in 1838, he had been only forty-three 
years in the profession when he retired, and of 
these years he bad been twenty-five on the 
Bench. He must soon have acquired a solid 
reputation, for thirty years ago, when he had 
only been twelve years at the Bar, he ^was 
appointed on the Common Law Commission, 
and six years aftemard he was raised to the 
Bench, curiously enough just ten years before 
his old tutor Kelly, with whom, however, he 
afterward sat some years on the Bench. His 
career, therefore, covers a considerable period 
in legal history and one extremely eventful and 
important. He was very popular with the Bar. 
This was probably because he was so thoroughly 
natural. There was nothing stiff or formal in 
his manner on the Bench. He was the same 
man on the Bench as off — shrewd, natural and 
good humoured. There was nothing soft or 
honeyed in his tone ; on the contrary, his way 
of speaking was rather sharp, short and in* 
cisive, and his style was always terse and 
almost curt, but never unkind, and always 
fresh, racy and original and full of novel illua- 
1 rations and striking analogies. An entertain- 
ment was lately given him on the occasion of 
his retirement from the Bench. 



GENERAL NOTES, 



Edgar D«wdney, Esq., Commissioner of Indian 
Affairs in the Northwest Territories, has been ap- 
pointed Lieutenant-Govemor In and over the North- 
west Texritories. 
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Obligation of corporation to pay for 
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Criminal Prosecution, Compromise of 302 
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Alteration of street level by city 

corporation 25 

Awarded by court of first instance . . 91 
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Insolvent Estate, Claim of third party 

against insolvent estate 317 

Insurance (Accident), Death from volun- 
tary exposure 80 



422 



INDEX. 
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business by her husband as her 

attorney 172 

Of absentee. Petition to be author- 
ised to do business 108 

Payment of husband's debt .... 228 

Pledging credit of husband 8 

Purchase of necessaries 264 

Weu., Annuities 124 

A short 320 

Bona vacantia 407 

Condition in restraint of marriage . . 66 

Custody of 112 

Construction of 194 

Rocentrio bequests 344 

Error in name of legatee 386 

Extraneous eyidence to explain am- 
biguity 407 

Interpretation of 86 

Of eminent lawyers 175 

Presimiption of reTocation 288 

Substitution 336, 389 

WiTBBSB. See evidence 

Testimony of minor 85 

WoMBW or OrnoB • 369 

Words, " Necessary " and ^ Advisable "... 166 
Writ of Error, Presence of prisoner at ar- 
gument on 239 

Writ^h Opimiobs 128 



